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Kal€  Khan,  (Plaintiff),  Respondent.  Claim,  to  bring 
to  sale  certain  rights  in  execution  of  decree,  the  pre- 
sent defendant  objecting  to  the  realization  of  the 
money  by  the  sale  of  the  land.  Remanded,  the  Ap- 
pellate Court  not  having  determined  a  material  issue, 
in  the  case, 81 

J.  O^B.  Saunders,  (Defendant),  Appellant,  versus  Rao 
Khoman  Singh,  (Plaintiff),  Respondent.  Claim,  re- 
demption of  mortgage,  the  debt  having  been  paid 
from  the  usufruct.  Dismissal  of.  claim  by  lower 
Court  upheld,        •  •      •  •      •  •      •  • .     •  •      •  • 8Z 

Sheikh  Zeeaoollah,  (Defendant),  Appellant,  versus  Sheikh 
Hingoo,  (Plaintiff),  Respondent.  Claim,  to  render 
absolute  a  conditional  sale.  The  plea  of  minority  at 
time  of  alienation  not  having  been  disposed  of,  the 
case  was  remanded,  that  a  fresh  decision  might  be 
passed  after  disposing  of  all  the  pleas  advanced  by 
the  parties, 83 

Belays  Rai  and  others,  (Defendants),  Appellants,   versus  - 
K.huwance   Singh   aud   others,    (Plaintiffs),  Respon- 
dents.    Dismissal  of  claim  by  lower  Court  under  law    . 
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of  limitation  being  overruled  by  the  Appellate  Autho- 
rity^ case  should  be  remanded  to  C!ourt  of  original 
jurisdiction  for  trial  on  merits^ •         88 

Buldeo  Dass.and  others,  (Plaintiffs),  Appellants^  versuB 
Hurkissen,  (Defendant),  Respondent.  Irregular  to 
dismiss  the  entire  claim  of  a  plaintiff  when  one  of 
the  defendants  may  have  admitted  the  justness  of 
the  claim, »      85 

Kasim  All  Khan,  (Plaintiff),  Appellant,  versus  Ikram  All 
Khan,  (Defendant),  Respondent.  Claim,  to  set  aside 
a  sale.  Remanded,  Collector  has  no  power,  in  bring- 
ing to  sale  the  interest  of  a  sharer,  to  isever  off  a  tract 
of  land,  and  to  declare  that  the  interest  sold  does  not 
embrace  the  sale  of  any  interest  in  the  severed  tract. 
The  lower  Court  dismissed  the  case  ruling  the  above 
point  in  the  affirmative, 86 

Collector  of  Goorgaon,  (Defendant),  Appellant,  versu$ 
Mungnee  and  others,  (Plaintiffs,)  Respondents*  Re- 
manded, the  Appellate  Authority  having  acted  irregu- 
larly in  adjudicating  on  a  point  not  set  forth  in  the 
pleadings  of  the  parties,      87 

Kalka  Pand£  and  others,  (Plaintiffs),  Appellants,  versus 
Mussumat  Rookma  and  others,  (Defendants),  Respon- 
dents.   Decision  of  lower  Court  affirmed,      •  •      .  •  fi9 

Baboo  Hurree  Dass,  (Defendant),  Appellant,  versus  Ab« 
doollah  and  others,  (Plaintiffs),  Respondents.  Claim, 
to  enforce  the  opening  of  a  rcmd  to  a  mosque.  Re- 
manded, lower  Courts  having  omitted  to  specify  in 
the  memorandum  at  the  foot  of  the  decrees  the  pro- 
portion of  costs  to  be  paid  by  the  parties  under  the 
decree,  as  directed  by  paragraph  10,  Circular  Order 
dated  12th  February  1847, 91 

Mohumed  Hoossein  and  others,  (Defendants),  Appellants, 
versus  Hurruck  Chund,  (Plaintiff),  Respondent. 
Claim,  recovery  of  certain  balances  of  an  amount 
formerly  decre^  to  plaintiff.  Nonsuited,  the  cause  of 
action  having  arisen  in  another  zillah  than  the  one  in 
which  the  suit  was  tried, 93 

Bikkurmahjeet  Singh  and  others,  (Defendants),  Appel- 
lants, versus  Koonjun  Rai,  (Plaintiff),  Respondent, 
Claim,  to  obtain  possession  under  deed  of  sale.  Lower 
Court's  decision  annulled,  and  suit  dismissed,  as  the 
Piincipal  Sudder  Ameen  could  not  give  the  plaintiff 
a  partial  decree  on  the  strength  of  a  deed,  which  that 
functionary  himself  considered  a  forgery, 93 
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Ameer  Beg  and  others,  (Plaintiffs),  Appellants,  versus 
Beebee  Jubbun  J&n,  o/u»  Mrs.  F07,  (Defendant), 
Respondent.  Claim,  possession  of  a  mosqne.  Dis- 
missal of  claim  by  lower  Court,  as  barred  by  the  law 
of  limitation,  upheld,  •  •  •  •  • «         95 

Sewa  Ram,  (Defendant),  Appellant,  t^er^ti^Mohumed  Khan 
Zeman  Khan,  (Plaintiff),  Respondent.  Claim,  damage 
for  defamation  of  character.  Dismissed,  as  defamatory 
and  libellous  expressions,  when  used  by  a  party  in  the 
course  of  a  jucUcial  proceeding,  are  not  actionable, 
though  punishable  by  the  Court  in  which  they  are 
used,       •  •  •  •  •  •  •  •  •  •         97 

Mussumat  Kurrum  Beebee,  (Plaintiff),  Appellant,  versm 
Huleem  Khan  and  others,  (Defendants),  Respondents. 
Remanded,  it  being  held  that  an  officer  of  the  grade 
of  Sudder  Ameen  is  competent  under  the  law  to 
receive  a  supplemental  plaint,  •  •  ••  ••       100 

Dowlut  Ram  and  another,  (Plaintiffs),  Appellants,  versus 
Chowdhree  Hubeeb-ooUah,  (Defendant),  Respondent. 
Claim  on  bond.  Decision  of  lower  Court  modified,  as 
it  cannot  enquire  into  the  nature  of  the  several  items 
which  compose  a  sum  covered  by  a  bond,  •  •       101 

Ram  Sewokytewarree,  (Defendant), Appellant,  versus'Rooptk 
Rai  and  others,  (Plaintiffs),  Respondents.  Remanded, 
the  Judge's  decision  being  imperfect,  inasmuch  as  a 
material  objection  urged  by  the  defendant  had  been 
omitted  to  be  noticed,  •  •  •  •  . .       108 

Hur  Suhai  and  another,  (Plaintiffs),  Appellants,  versus 
Moozuffer  Hoossein  Khan  and  others,  (Defendants), 
Respondents.  Claim,  to  recover  possession  of  certain 
beegahs  of  land.  Amended,  and  decree  for  costs  given 
against  the  respondents  in  common  with  the  other 
defendants,  •  •  •  •  •  •  •  •       104 

Hussumat  Dulzeera  and  another,  (Plaintiffs),  Appellants, 
versus  Munsanqn,  (Defendant),  Respondent,  Deci- 
sion of  the  lower  Court  upheld,  •  •  -  •       105 

SahebzadehMuhpal  Singh  and  others,  (Defendants),  Appel- 
lants, versus  Nundey,  tewarree,  and  his  heirs  (Plain- 
tiffs).  Respondents.  Decision  of  the  lower  Court 
upheld^  no  ground  for  interference  being  f ound^      •  •      106 
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Sheocliam  Lall,.  (Plaintiff),  Appellant^  vema  Mussomat 
Rookmun  Bhao,  (Defendant),  Respondent.  Lower 
Court's  decision  upheld,  the  point  on  which  the  special 
appeal  was  granted  not  being  applicable,  •  •  •  •       108 

-Dhowkul  Singh,  (Plaintiff),  Appellant,  verms  Murdan 
Singh^  (Defendant),  Respondent.  Dismissal  of  claim 
by  lower  Court  reversed,  as  the  partition  sued  for 
could  not  be  refused^  and  the  Judge  was  not  competent 
to  set  aside  the  Settlement  proceedings,  which  the 
plaintiff  pleaded  in  support  of  his  claim,  •  •       110 

Hussumat  Luchmin,  (Defendant),  Appellant,  versus  Jage- 
sur  Singh^  (Plaintiff),  Respondent.  Lower  Court's 
decision  modified,  and  costs  charged  to  the  plaintiff 
according  to  agreement  entered  into  by  the  parties,       111 

Fhenkoo  Singh  and  others,  (Defendants),  Appellants, 
versus  Mundul  Singh  and  others,  (Plaintiffs),  Respon- 
dents.   Decision  upheld,         •  •  •  •  •  •       112 

Mydan  Singh,  (Defendant),  Appellant,  versus  Ranee  Sheo 
Kuor  and  another,  (Plaintiffs),  Respondents.  Re- 
manded, as  it  did  not  appear  from  the  Judge's  deci- 
sion that  he  had  satisfied  himself  that  the  jumma' 
bundee  was  a  bond  fide  document,  in  other  words,  a 
record  of  rents  avowed  by  the  parties  and  ascertained 
by  the  Settlement  Officer,       •  •  •  •  •  •       114 

Tej  Singh,  (Defendant),  Appellant,  versus  Soondur  Ijall 
and  others,  (Plaintiffs),  Respondents.  Claim,  posses- 
sion of  a  share  in  an  estate.  Remanded,  no  finding  on 
the  merits  of  the  claim  having  as  yet  been  had  so 
far  as  regards  the  Court  of  first  instance,  •  •       116 

Oogur  Rai  and  others,  (Defendants),  Appellants,  versus 
Lippun  Rai  and  another,  (Plaintiffs),  Respondents, 
i  Claim,  share  of  an  estate  by  descent.  Remanded,  in 
order  that  it  may  be  specified  in  the  decree  what  it 
is  that  has  been  awarded,  and.  from  whom  it  is  to  be 
taken,     •  •  •  •  •  •  •  •  •  •       117 

Deen  Singh  and  another,  (Defendants),  Appellants,  versus 
Ranee  Sheo  Kuor,  (Plaintiff),  Respondent.  Remand- 
ed to  the  Court  of  first  instance,  in  order  that 
the  rent  may  be  determined  with  rrference  to  the 
capabilities  of  the  soil,  and  in  accordance  with  the 
spirit  of  Sections  5,  6  and  7,  Regulation  V.  of  1812,       119 

Khoda  Buksh  Khan  and  others,  (Plaintiffs),  Appellants, 
versus  kWo^  K\i  and  others,   (Defendants),  Respon- 
dents. Claim,  to  cancel  two  auction  sales.   Dismissal 
of  claim  by  lower  Court  reversed,  and  appeal  decreed,      121 
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Tulloo  Misser^  (Defendant)^  Appellant,  verms  Sheo  Kuor 
and  another,  (Defendants),  Respondents.  Claim, 
rent.  Decree  in  favor  of  plaintiffs  reversed,  and  claim 
dismissed,  as  the  rent  being  determined  at  the  Settle- 
ment, after  investigation,  until  a  regular  suit  is  brought 
for  enhancement,  th6  amount  cannot  be  questioned,  •  •       123 

Gyanee,  (Defendant),  Appellant,  venus  Taj  Mohumed, 
(Plaintiff),  Respondent.  Decree  of  the  lower  Court 
modified  as  against  the  appellant,  he  being  wrongly 
impleaded  in  this  action,         •  •  •  •  •  •       124 

Gowree  Pershad,  (Plaintiff),  Appellant,  versus  Ramdial 
Pand6  and  others,  (Defendants),  Respondents.  Claim, 
establishment  of  right  to  certain  lands,  which  it  is 
alleged  was  collusively  included  at  the  Settlement 
in  the  area  of  another  village.     Remanded,  •  •       tt. 

Syed  Mohsin  Ali  and  others,  (Defendants),  Appellants, 
versus  Mirza  Mohumed  Uoossein,  (Plaintiff),  Res- 
pondent. Claim,  a  share  by  descent.  Suit  dismissed, 
the  plaintiff'being  consenting  to  the  disposal  of  the 
property,  and  having  attested  the  will  with  his  sig- 
nature,   •  •  •  •  •  •  • •  •  •       127 

Mullick  Dhoomee,  (Plaintiff),  Appellant,  t^^^tf^Busteeand 
another,  (Defendants),  Respondents.  Remanded,  the 
Appellate  Court  having  dismissed  the  suit,  as  regarded 
a  non-appealing  defendant,      •  •  •  •  •  •       130 

Board  of  Revenue,  (Defendant),  Appellant,  versus  Mr.  H. 
H.  Bell,  (Plaintiff),  Respondent.  Review  was  granted, 
as  the  English  documents  filed  in  the  case  were  not 
accompanied  by  a  vernacular  translation,  by  which 
the  respondent  had  no  opportunity  afforded  him  of 
urging  objections  against  them.  The  former  decision 
of  the  Court  was,  however,  on  reconsideration,  upheld,       131 

Syed  Safdur  Ali,  (Plaintiff),  Appellant,  versus  Syed 
Abool  Qasim  and  others,  (Defendants),  Respondents. 
Dismissal  of  claim  by  lower  Court  reversed,  the  deci- 
sion being  founded  on  a  precedent  which  had,  subse- 
quently, been  superseded  on  review  of  judgment,  which 
declares  that  any  putteedars  in  the  occupancy  of  a 
specific  quantity  of  land  in  a  pure  putteedaree  village 
may  require  the  Collector  ^^to  allot  the  separate 
assessmcDt  of  such  share,'*      •  •  •  •  •  •       187 

Dhoopun  Rai  and  others,  (Defendants),  Appellants,  versus 
Syed  Qasim  Ali,  (Plaintiff),  Respondent.  Modified 
as  respects  the  amount  of  damages  awarded,  •  •       140 
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Sheo  Das8,  (Defendant)^  Appellant,  versus  Mnssumat  Lon- 
gee,  (Plaintiff),  Respondent.  Claim,  to  obtain  division 
of  a  share  of  a  village,  nonsuited,  it  being  admitted 
by  plaintiff  that  a  division  of  the  cultivated  lands  had 
already  been  regularly  affected  by  the  Revenue  Au- 
thorities, she  was,  therefore,  not  at  liberty  to  bring  a 
suit  to  effect  a  new  division,  but  if  dispossessed,  she 
was  at  liberty  to  sue  for  the  recovery  of  the  same,  •  •       145 
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Bhowannee  ^issaslitir  Persliad  Singb,  (Plaintiflp),  Appel- 
knt,  v€rsu$  Sooful  Singh  and  others,  defendants). 
Respondents.    Claim,  possession  of  certain  estates. 

Decree  in  favor  of  plaintiff  upheld, I47 

Mohun  Lall  and  another,  (Plaintiffs),  Appellants,  venus 
Mnssumat  Gheesma  and  others,  (Defendants),  Respon- 
dents. Claim,  to  establish  a  reversionary  title  to  a 
portion  of  certain  landed  estates.  Dismissal  of  suit 
by  lower  Court  under  rule  of  limitation,  upheld,  . .  149 
Ishree  Rai  and  others,.  (Plaintiffs),  Appellants,  vemts 
Sumam  Rai  and  others,  (Defendants),  Respondents. 
Lower  Appellate  Court's  decision  reversed,  as  a  decree 
of  the  Court  of  first  instance  could  not  be  set 
aside  without  a  full  statement  a»d  consideration  of 
all  the  reasons  upon  which  it  is  grounded,  •  •       151 

Nujeeb  Khan,  (Defendant),  Appellant,  v^rttMMujjoo  Khan, 
(Plaintiff),  Respondent.  Remanded,  no  opinion  hav- 
ing been  recorded  by  lower  Appellate  Court  relative 
to  the  alleged  collusive  nature  of  the  transfer,  the 
fact  of  such  collusion  having  been  found  by  the 

Court  of  first  instance,      . .       I53 

Saadut  Ali  and  others,  (Plaintiffs),  Appellants,  ver9u$ 
Hut  Gopal  and  others,  (Defendants),  Respondents. 
Claim,  partitkm  of  a  9urai,  Rejection  of  claim  by  lower 

Court  upheld, I55 

Pudarut  Dass  and  others,  (Defendants),  Appellants,  versus 
Putteh  Ali  and  others,  (Plaintiffs),  Respondents. 
Dismissal  under  the  rule  of  limitation,  as  the  time 
oceupied  in  the  Miscdlaneous  Department  could  not 
be  counted  against  the  twelve  years  within  which  an 

action  must  be  instituted  upheld, 15g 

Mr.  John  Nichterlcin,  (Plaintiff),  Appellant,  vergus  Sookh 
Ram  and  others,  (Defendants),  Respondents.  Re- 
manded, the  Courts  having  tried  a  wrong  issue,  and 
ruling  that  Construction  No.  1299  does  not  prohibit 
the  institution  of  asuitto  set  aside  a  fraudulent  alien- 
ation so  long  as  a  party  cast  under  a  decree  has 
other  property  not  alienated,  but  simply  points  out 
the  remedy  open  to  a  suitor  when  it  may  so  happen 
that  a  defendant^  with  a  view  to  evade  the  execution 
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of  any  decree  tliat  may  be  eventuaUy  passed  against 
him^  transfers  away  his  whole  property  by  confession 
of  judgment  on  a  fictitious  claim  upon  him^     •  •      -  •       159 

Sawui  Singh,  (Defendant)^  Appellant,  versus  Muhunt 
Pursram  Gir,  (Plaintiff),  Respondent.  Claim,  on 
mortgage  bond,  to  bring  to  sale  certain  property 
pledged  therein,  and  sold  under  the  authority  of  the 
Begistrar  of  the  Supreme  Court,  in  his  capacity  of 
Administrator  to  the  Estate  of  a  deceased  British  Sub- 
ject dying  intestate,  dismissed,  as  the  suit  brought 
against  the  defendant,  the  auction  purchaser  of  the 
property,  was  irregular,  that  individual  not  being  in 
a  position  to  dispute  the  plaintiff's  claim,  and  ruling 
that  the  present  case  is  analogous  to  that  of  an  ad- 
judication of  insolvency  in  the  Calcutta  Insolvent 
Court,  the  effect  of  which  is,  that  a  mere  decree  made 
before  the  adjudication  of  insolvency  will  not  autho- 
rize the  complainant  to  seize  the  property  of  the 
insolvent,  but  that  he  must  prove  his  debt  in  common 
with  other  creditors, 161 

Bhyroo  Doob€  and  others,  (Defendants),  Appellants,  t;«r^u« 
Juggut  Buhadnr  Lall,  (Plaintiffs),  Respondents,  (and 
another  counter  appeal).  Remanded,  on  account 
of  manifest  inconsistencies  between  the  decrees^  the 
two  cases  being  inextricably  blended  together,  •  •    •  •       165 

Rajah  Juggut  Singh,  (Plaintiff),  Appellant,  versus  Ishree, 
(Defendant),  Respondent.  Claim,  enhancement  of  rent, 
remanded,  the  lower  Appellate  Court  having  reversed 
the  decision  of  the  Court  of  first  instance  without 
controverting  the  grounds  therein  advanced,     •  •      •  •       167 

Boodheea,  (Plaintiff),  Appellant,  versus  Bhowannee  Per- 
shad  and  others,  (Defendants),  Respondents.  Lower 
Court's  decision  upheld,  as  if  the  Collector  was  com- 
petent to  grant  a  farming  lease,  he  was  also  competent 
to  remit  such  portion  of  the  rent  as  appeared  to  him 
to  be  called  for, 168 

Prag  Singh  and  others,  (Defendants),  Appellants,  versus 
Nonidh  Singh  and  others,  (Plaintiffs),  Respondents. 
Claim,  possession  as  birieeahs,  nonsuited,  as  the  birt 
sunnuds  upon  which  the  plaintiffs  base  their  claim 
to  the  shares  in  the  respective  villages  are  quite  dis- 
tinct documents,  quite  unconnected  with  each  other,       169 

Baboo  Jyenath  Singh  and  others,  (Plaintiffs),  Appellants, 
versus  Ramjecawun  Singh^  (Defendant)^  Respondent. 
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Appeal  rejected^  as  it  was  absolutely  necessary  for  the 
ends  of  justice  that  the  parties,  whose  interests  were 
liable  to  be  injuriously  affected  by  the  result  of  an 
appeal^  should  have  been  made  respondent  in  the 
Appellate  Court, 171 

SheoumberRai,  (Defendant),  Appellant,  t;er5tt«Budlooand 
others,  (Plaintiffs),  Respondents.  Claim,  possession 
by  annulment  of  a  deed  of  sale,  nonsuited,  on 
account  of  the  inconsistency  in  the  statements  con- 
tained in  the  petition  of  plaint, 172 

Sudasookh,  (Plaintiff),  Appellant,  versus  Bam  Dial  and 
another,  (Defendants),  Respondents.  Decision  of 
lower  Court  reversed,  and  decree  passed  against  con- 
fessing defendant,       174 

Jahan  Khan,  (Defendant)^  Appellant^  versus  Khajeh  All 
Khan  and  another,  (Plaintiffs),  Respondents.  Claim, 
possession  by  redemption  of  mortgage, — dismissed^  as 
a  Civil  Court  cannot  legally  set  aside  a  farming  settle- 
ment,            176 

Buttun  and  Lalla^  (Plaintiffs),  Appellants,  versus  Luch- 
mun,  tewarreey  (Defendant),  Respondent.  Interest 
rejected  in  lower  Court  awarded  in  special  appeal, 
as  according  to  established  custom,  debts  on  cash 
accounts  arc  as  well  as  bonds  recoverable  with 
interest, 178 

Anund  Lall,  (Defendant),  Appellant,  versus  Madho  Lall 
and  another,  (Plaintiffs),  Respondents.  Decision  on 
the  merits  upheld,  but  a  slight  modification  made 
as  respects  costs  on  the  proportion  of  the  claim 
which  has  been  dismissed, 179 

Ajoodheea  Pershad,  (Defendant),  Appellant,  t^er^ti^  Jeewun 
Buksh,  (Plaintiff),  Respondent.  Remanded,  the 
Judge's  decision  being  incomplete,  inasmuch  as  he 
has  omitted  to  record  auy  opinion  on  a  material 
point  urged  by  the  plaintiff  as  the  cause  of  action, 
but  which  had  been  declared  not  proved  by  the  Court 
of   first  instance, 183 

Hr.  S.  R.  Greenway  and  others,  (PlaintiflGs),  Appellants, 
versus  Runmust  Khan  and  others,  (Defendants), 
Respondents.  Lower  Court's  decision  modified  in 
conformity   with     the  soolehriamah  tiled  in  appeal,       185 

Koonwur  Ajeet  Singh  and  another,  (Defendants),  Appel- 
lants, versus  Mirza  Ahmed  Beg,  (Plaintiff),  Respon- 
dent.    Claim;  balance  due  on  a  deed  of  kutkinnah, 
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dismissed^  as  the  plaintiff  had  not  himself  made  good 
any  portion  of  the  amount  of  the  tkeeka,  and  had 
therefore  no  right  to  institute- the  suit^ 186 

Sjed  Waseer  Ali^  (Plaintiff),  Appellant,  vemu  Himun- 
chul  and  others^  (Defendants),  Respondents.  In 
amendment  of  the  lower  Court's  decision  the  whole 
claim  has  been  decreed^ 189 

Hajee  Imam  Buksh,  (Plaintiff),  Appellant^  versus  Sheo 
Gholam  and  another,  (Defendants),  Respondents. 
Remanded,  the  suit  having  been  improperly  dismissed 
under  Regulation  II.  of  180S,  and  ruling  that  a  fine 
can  only  be  imposed  ift  the  form  of  damages,  •  •      •  •       190 

Lall  Pertab  Buhadur  Pa),  (Defendant),  Appellant,  vereue 
lUgah  Lall  Murdun  Pal,  (Plaintiff),  Respondent. 
Claim  dismissed  as  not  proven^     •  •     19it 
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been  brought  twelve  years  after  Settlement,     •  •      •  •       880 

SheoPershad  Singh  and  others,  (Defendants),  Appellants, 
versus  Shah  Uoossein  Buksh  and  others,  (Plaintiffs), 
-  Respondents.  Claim,  recovery  of  the  value  of  a  tree 
cut  down  by  the  defendants.  Remanded,  the  Courts 
having  erred  in  not  adjudicating  the  pleas  of  the 
parties, 881 

Sed  Mull,  (Plaintiff),  Appellant,  vertus  Mussumat  Raj 
^  Ranee,   (Defendant),  Respondent.   Claim,  on  bond. 
Nonsuit  of  the  lower  Court  upheld,  the  Courts  being 
incompetent  to  decree  possession  of  a  pension,     •  •       832 

Keasut  Ali,  (Plaintiff),  Appellant,  ver9us  Deendeyal  Rai  and 
another,  (Defendants),  Respondents.  Remanded,  by 
reversal  of  the  lower  Courtis  order,  the  holding  being 
of  the  nature  of  a  mortgage  and  not  a  lease,    •  •      •  •       834 

Doolaree  Ijall,  (Plaintiff),  Appellant,  ver9us  Zaiim  Singh^ 
(Defendant),  Respondent.  Modified,  the  interest  on 
the  claim  disallowed  by  the  lower  Court  being  grant- 
ed, a  Civil  Court  not  being  competent  to  strike  off 
interest  on  the  ground  of  delay  in  suing  for  a  debt,       885 

Munsaram  and  others,  (Plaintiffs),  •  Appellants,  versus 
Chundun  Lall,  (Defendant),  Respondent.  Claim,  re- 
versal of  a  sale  held  in  execution  of  a  decree.  Appeal 
dismissed,  proper  measures  not  having  been  taken  by 
the  judgment  debtor  to  satisfy  the  decree  in  time,  •  •       836 

Sheoraj  Singh,  (Defendant),  Appellant,  versus  Munsookh 
Rai,  (Plaintiff),  Respondent,  (and  another  case  vice 
versd).  Dismissed  under  law  of  limitation,  it  having 
been  repeatedly  ruled  that  the  presenting  of  a  mis-  < 
cellaneous  petition  will  not  save  limitation,  and  the 
'  '^  plaintiff*  not  having  moved  in  any  regular  suit  for  pos- 
session within  twelve  years  from  date  of  the  order 
for  foreclosure, 887 

Kunhya  Lall,  (Plaintiff),  Appellant,  versus  Easim  Ali, 
(Defendant),  Respondent.  Modified  as  respects 
the  interest  on  the  claim  disallowed  by  the  Courts 
and  as  regards  cost,  which  is  charged  to  defendant^    ^  888 
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Horsum  Singh^  (Plaintiff)^  Appellant^  rerMa  Juggoo  Singli 
and  others^  (Defendants)^  Respondents.  Claim^  re- 
covery of  a  balance  on  a  lease.  Decreed  in  favor  of 
plaintiff  by  reversal  of  lower  Court's  decree,  with  in- 
terest, on  claim,  at  5  per  cent.,  no  rate  of  interest 
having  been  specified  in  the  deed, 889 

GoIabRai,  (Plaintiff),  Appellant,  v^^t^Buldee  and  others, 
(Defendants),  Respondents.  Claim,  on  bond.  Re- 
manded, lower  Appellate  Court  having  reversed  the 
decision  of  Court  of  first  instance  without  controvert- 
ing the  grounds  on  which  that  decision  was  founded,       842 

Sheoumbur  Rai  and  others,  (Plaintiffs),  Appellants,  vertuM 
Mussumat  Rookmin  Kuor  and  others,  (Defendants), 
Respondents.  Remanded,  the  chief  point  at  issue  be- 
tween the  parties  not  having  been  disposed  of,        •  •       343 
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Hnssomat  Ranee  Bhughelan^  (Defendant)^  Appellant^ 
versus  Bukhtmoll  and  another,  (Plaintiffs)^  Biespon- 
dents.  Clainiy.reeoTei^  of  the  amount  of  three  install- 
mentfl  according  to  a  confession  of  judgment,  and: 
to  establish  the  existence  of  two  instalments  still  .due 
thereon.  Decaee  of  kmer  Court  in  favor  of  plaintiff^ . 
for  instalments  due,  upheld  in  appeal  by  the  -superior 
Court,  8J&« 

Hussumat  Manoo  and  others,  (Defendimts),  A)qpellaiit8, 
versus  Thanoo  and  others^  (Plaintiffs),  Rtopondents. 
Claim,  partition  of  a  moiety  of  the  lands  of  a  village 
with  wasildi^  Nonsuited,  the  petition  o£.  plaint  being  ^ 
so  ambiguously  word^dt  as  not  to  denote  clearly, 
the  object  of  thesuit, SJB; 

Nuwab  Mohumed  Hooss^  AliKhanand>another,  (Plain- 
tiffs), Appellants,  vertcfrZumaniyaB^pimand  others,, 
mor^agees  and  auction  purchasers,  (Defendants), 
Respondents;  and' another suiti connected  with  it  in^ 
which:  the  plaintiff*  is  auction  purchaser  of  one  of 
the  villages  comprised  in  the  tdtumgu  grant.  Decree* 
of  lower  Court  upheld)  witk  exception  as  ta 
amount  of  dowes^  stated  by  the  PHncipal  Sudder 
Ameen  to  have  been  settled  on  tiie  defendant,  and 
Baling  that  ntfinaib  containing.thew(Mrds  aUumgsi  nus^ 
lun  bud  nuslum,  Sec.,  are  hereditary  tenures^  and  trans- 
ferrable  by  gift,  sale  or  otherwise, 350 

Bhan  Purgass  Narain  Singh  and  othenny  (Plaintiffs),  Ap- 
pellants, versus  Rampergass  Singh  and  otheis,  (De- 
fendants), Respondents.  Ckim,  possession  of  one- 
sixth  of  a  talooqua:  dismissal  of  suit  by  lower  Court, 
under  rule  of  limitation,  upheld,  with  observations  in 
regard  to  the  case,  as  to  its  not  being  entertainable  by 
a  CiviLCourt,  the  cause  having  been  heard  and  deter- 
mined pseviously, 359 

Kiinneeram,  tewmree,  (Defendant),  Appellant,  versus 
Sobha  Singh,  (Plaintiff),  Respondent.  Ruling  of 
the  lower-  Court,  making  each  party  pay  his  own 
€x>st8,  upheld  by  the  superior  Court,  under  the  cir- 
cuaistaacee  stated^ •  •         •  •  365 
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Koshalie  and  others,  (Plaintiffs),  Appellant,  ver9U9 
Mussnmat  Sibnee  and  others,  (Defendants),  Respon- 
dents. .  Decision  of  lower  Court  in  favor  of  defend- 
ants trpLeld,  it  being  declared  by  the  byenmsta  of  the 
Hindoo  Law  Officer  that  ancestral  property,  held 
separately  by  the  husband,  and  so  descending  to  his 
childless  widow,  is  alienable  by  the  widow,  •  •  •  •       866 

Baboo  Luchmiin  Singh  and  others,  (Plaintiffs),  Appel* 
lants,  ver9U»  Ikram  Ali  Khan,  (Defendant),  Respon- 
dent. Remanded,  the  order  of  nonsuit  being  revers- 
ed, it  having  been  ruled,  on  a  previous  occasion,  that 
a  suit  brought  to  establish  a  right  under  an  award 
of  arbitrators  appointed  in  conformity  to  Regula- 
tion IX.  of  1888,  must  be  tried  on  its  merits,         •  •       867 

Sheikh  Ameer  Ali  and  others,  (Plaintiffs),  Appellants, 
versui  Bisati  Beebee  and  others,  (D^endants),  Re- 
spondents. Remanded,  the  claim  embracing  no  ques- 
tion of  Mahomedan  Law,  the  Judge  was  not  called 
on  to  rest  his  decision  upon  the  opinion  of  the  Law 
Officer, 868 

Sahoo  Deokeenundun,  (Plaintiff),  Appellant,  versus  Syed 
Moouzzum  Ali  and  others,  (Defendants),  Respondents. 
Remanded,  the  ruling  of  the  lower  Court  that  tbe 
demand  of  interest  iinder  the  provisions  Act  XXXII. 
of  1889  was  not  tenable,  being  reversed,  the  point 
being  determined  in  favor  of  appellant,     •  •         •  •       370 

Mohumed  Zuhoor  Ali  Khan  and  another,  (Plaintiffs),  Ap- 
pellants, versus  Tara  Singh  and  others,  (Defendants), 
Respondents.  Remanded,  plaintiffs  obtaining  a  de- 
cree in  the  Court  of  first  instance,  a  Court  of  appeal 
is  bound  to  confine  its  attention  to  the  matter 
brought  before  it  by  such  plaintiff  in  appeal,  and 
either  to  maintain  that  decree  in  its  integrity,  or  to 
make  the  amendment  prayed  for,  but  is  not  justified 
in  placing  them  in  a  more  disadvantageous  position 
than  they  would  have  been,  had  they  not  appealed,*  •       871 

John  Lambourn,  (Defendant),  Appellant,  versus  Kunhya 
Lall  and  others,  (Plaintiffs),  Respondents.  Remand- 
ed, the  Moonsiff  being  incompetent  to  receive  an 
unstamped  promissory  note,     •  •         •  •         •  •      •  •       873 

Mohun  and  others,  (Defendants),  Appellants,  versus  Lou- 
tun  and  others,  (Plaintiffs),  Respondents.  Nonsuit- 
ed, the  decree  of  the  lower  Courts  for  division  of 
the  interests  represented  by  fractions  of  a  beegah  in 
a  bhyachara  mouzah  being  declared  inconsistent  with 
law  and  precedent,    ...         873 
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Collector  of  Banda,  (Defendant),  Appellant^  vmt»  Mussu- 
mat  Cboona,  (Plaintiff),  Respondent.  Remanded^  the 
lower  Appellate  Court  having  waived  any  decision  on 
the  merits  of  the  subject  of  the  appeal^         •  •         •  •       874 

Mussumat  Brija^  (Plaintiff),  Appellant,  rfr«(»  JewunSuhai 
and  others,  (Defendants),  Respondents.  Remanded, 
the  ruling  that  the  transfer,  made  to  the  plaintiff 
in  1848,  was  illegal  by  the  attachment  of  the  pro- 
perty in  1844,  after  that  attachment  had  been  taken 
off,  the  sale  formally  stayed,  and  the  case  struck  off 
the  file,  being  reversed,  •  •         •  •         . .         •  •       875 

Bickrum  Singh  and  others,  (Defendants),  Appellants,  rem» 
Jowahir  Singh,  (Plaintiff),  Respondent.  Remanded, 
because  the  Principal  Sudder  Ameen  was  in  error  in 
supposing  that  the  decree  of  the  Court  of  first  instance 
must  necessarily  be  upheld  because  the  Sudder  ]>e- 
wanny  Adawlut  reversed  his  (the  Principal  Sudder 
Ameen's)  decision,  and  remanded  the  suit,     •  •      •  •       876 

Mattra  Pand^  and  others,  (Defendants),  Appellants,  ver$u» 
Chyt  Pand€,  (Plaintiff),  Respondent.  CHaim,  to  estab- 
lish right  and  title  to  a  maaffee  village  by  reversal  of 
certain  orders  of  the  revenue  authorities  for  toasildi. 
Decision  of  lower  Court  in  favor  of  plaintiff  afiBirmed 
in  appeal,         •  •         •  •         •  •         •  •  •  •         •  •       878 

Kishun  Dutt,  (Defendant),  Appellant,  versus  Ramjeeawun, 
(Plaintiff),  Respondent.  Remanded,  the  Judge's 
decision  being  at  variance  with  the  plaintiff^s  own 
statement  of  the  facts  of  the  case,  and  contradictory 
in  itself,  and  opposed  to  the  rule,  which  prescribes 
that  Judges  shall  confine  themselves  to  the  adjudica- 
tion of  the  point  or  points  at  issue  between  the 
parties  as  set  forth  by  themselves,     •  •        •  •         •  •       379 

Deendyal  Singh  and  others,  (Defendants),  AppeUants, 
versus  Muhesh  Dutt  and  others,  (Plaintiffs),  Re- 
spondents. Claim,  to  obtain  possession  of  certain 
lands ;  to  have  the  names  of  plaintiffs  entered  in  the 
survey  papers,  as  proprietors^  and  to  amend  the  Settle- 
ment proceedings.  Remanded  to  Court  of  first  in- 
stance, as  its  decree  and  that  of  appellate  authority 
is  vitiated  by  the  insertion  of  a  condition,  which 
opposes  an  obstacle  to  its  execution,         •  •  •  •       380 

Futteh  Singh,  (Plaintiff),  Appellant,  versus  Suddasookh 
and  others,  (Defendants),  Respondents.  Remanded, 
the  Judge  not  having  adjudicated  the  pleas  of  the 
parties, 88^ 
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Teekaram^  (Plaiiitiff)^  Appellant.  verw»  Choonnee  Iiall, 
(Defendant),  Respondent.  Claim,  for  recovery  of  a 
balance  of  account  in  some  money  transactions 
between  two  firms.  Remanded,  tbe  reasons  assigned 
by  the  Judge  for  dismissal  of  the  soit  being,  incor- 
recta      ••         ••         ••         ••         ••         •••         •• 

Ghyber  Singh  and  others,  (FlaintiffiK),^  Appellants,  vttwMi 
Bhojraj  and  others,  (Defendants)^  Respondents*. 
Claim,  to  be  put  in  possession  of  a  certain  share* 
of  an  estate,  by  ejecting  certain  of  the  defendants^ 
descendants  of  one  Mftn  Singh,  who  was  placed; 
in  possession  of  the  estate  in  suceession  to  certain 
parties,  who  had  obtained  possession  by  an  order 
passed  by  the  Judge;  and  for  recovery  of  surplus 
proceeds.  Decree  given  in  favor  of  plaintiff,  by 
reversal  of  lower  Court's  decision,  as  the  rules  which 
bear  on  mortgage  cases  cannot  be  made  to  extend 
to  the  case  of  property  made  over  to  a  creditor  for 
the  more  effectual  recovery  of  a  debt,         •  •         •  •       885 

Buldeo  Sahoy,  (Plaintiff),  Appellant,  verw»  Mussumat 
Kurreemun  and  others,  (Defendants),  Respondents. 
Remanded,  the  Judge  being  bound  to  confine  his  de- 
cision to  the  points  at  issue  between  the  parties,      891 

Bindrabun,  (Defendant),  Appellant,  vertu^  Moorleedhnr 
and  others,  (Plaintiffs),  Respondents.  Appeal  dismiss- 
ed :  deeds  may  in  some  cases  be  avoided  by  objec- 
tions relating  to  the  consideration  on  which  they  are 
founded,  or  to  the  want  of  consideration,  but  gene- 
rally speaking  the  delivery  of  the  deed  evidences  the 
completeness  of  the  transactions,     •  •         •  •         •  •       892 

Nunnoo,  (Plaintiff),  Appellant,  tenu%  Futteh  Singh, 
(Defendant),  Respondent.  Appeal  decreed,  in  annul- 
ment of  the  lower  Court's  order  of  nonsuit,  the  Prin- 
cipal Sudder  Ameen  having  passed  his  decision  con- 
trary to  judicial  usage^  89& 
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Baboo  Hurpersliad  Singh,  (Plaintiff),  Appellant,  veriUM 
Premsookli  and  others,  (Defendants),  Respondents. 
Claim,  recovery  of  amount  of  decree,  costs,  &c.,  hy  sale 
of  an  estate,  coUusively  transferred,  which  having  been 
proved,  the  suit  was  decreed  in  favor  of  plaintiff  in 
reversal  of  lower  Court's  decision,    •  •  •  •       895 

Luchmun  Dass,  (Defendant),  Appellant,  versus  Rugbuns 
Suhai  and  others,  (Plaintiffs),  Respondents.  Re-  ' 
manded,  the  lower  Courts  having  determined  the 
illegality  of  an  auction  sale  without  first  recording 
any  opinion  regarding  the  validity  of  the  deed  by 
which  the  title  was  derived,  •  •  •  •  •         •  •       898 

Omeid  and  others,  (Plaintiffs j,  Appellants,  versus  Thakoor- 
pershadand  others,  (Deiendwts),  Respondents.  The 
date  of  the  filing  of  a  supplemental  plaint  is  no 
data,  by  which  a  suit  can  be  brought  under  the  ope- 
ration of  the  limitation  law,  •  •  •  •  •  •  •  •       400 

Doongur  Singh,  (Plaintiff),  Appellant,  versus  Goolab  and 
others,  (Defendants),  Respondents.  Remanded,  by 
reversal  of  lower  Court's  order,  dismissing  the  claim, 
as  falling  under  statutory  bar,  the  plaintiff  be- 
ing entitled  to  a  decision  on  the  merits  in  respect 
to  the  instalments  of  a  bond  claimable  within  twelve 
years  from  the  date  of  suit,  •  •  •  •  •  •       401 

Claude  Hamilton  Brown,  Attorney  of  Administrator 
General,  (Defendant),  Appellant,  versus  Bynee  Lall 
and  another,  (Plaintiffs),  Respondents.  Claim,  pos- 
session of  a  talooqua  by  removal  of  attachment  under 
which  it  is  held.  Claim  dismissed,  the  proof  being, 
in  toio,  insufficient  to  warrant  a  decree  in  plaintiff's 
favor,    •  •  •  •  •  •  . .  •  •       408 

Goolab  Rai  and  others,  (Defendants),  Appellants,  verstts 
Nadira  Beebee  and  others,  (Plaintiffs),  Respondents. 
Claim,  possession  of  a  certain  quantity  of  land.  Dis- 
missed under  statutory  bar,  •  •  •  •  •  •       408 

Girund  Singh,  (Defendant),  Appellant,  versus  Ghunsam 
Singh,  (Plaintiff),  Respondent.  Claim,  possession, 
by  division,  of  a  share  of  an  estate.  Suit  dismissed. 
Civil  Courts  having  no  jurisdiction  in  claims  for  the 
alteration  of  the  Settlement  arrangements,  •  •         •  •       410 
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Nurain  and  another,  (Defendants),  Appellants,  v^rn^Mas* 
snmat  Sona  and  another,  (Plaintiifn)^  Respondents. 
Claim,  on  an  account.  Remanded,  the  lower  Appel- 
late Court  having  rerersed  the  decision  of  the  subor- 
dinate Court  without  disposing  of  the  reasons  on 
which  that  judgment  was  grounded,- •         ••  •.       418 

Radhey,  iewarree,  (Defendant),  Appellant,  vermi  Baboo 
Bhnrtpershad  and  others,  (Plaintiffs),  Respondents. 
Claim  nonsuited,  the  plaintiffs  being  incompetent  to 
sue  for  possession  of  hereditary  property  during  the 
life-time  of  their  fathers,  who  are  made  defendants 
in  the  case, 414 

Rajah  Eshuree  Pershad  Narain  Singh,  (Defendant), 
Appellant,  ver$us  Chunder  Seehnr  Bais,  (Plaintiff), 
Respondent.  Remanded,  the  enquiry  made  by  the 
lower  Courts  being  so  meagre  that  th^  Court  is  una* 
able  to  determine  the  question  of  usage  on  a  review 
of  the  papers  before  them^     -  •  415 

Dhunna  Singh  and  others^  (Defendants),  Appellants, 
veriui  Buldeo  Singh  and  another,  (Plaintiffs),  Re- 
spondents. Claim,  on  an  award  of  arbitration.  Suit 
dismissed,  as  the  arbitrators  had  no  jurisdiction  in 
matters  which  have  not  been  specifically  referred  to 
them, 417 

Wuzeer  Ali  and  others,  (Defendants)^  Appellants,  versus 
Sher  Ali,  (PlaintifOi  Respondent.  (And  another  case 
vice  versd.)  Claim,  possession  of  an  half-anna  share 
in  an  estate.  Riemanded,  the  existence  of  the 
right  claimed  being  founded  on  inference  and  assump- 
tion than  on  proof,      •  •  •  •         •  •         •  •  •  •       418 

Thenkoo  Singh  and  others,  (Defendants),  Appellants, 
versus  Mundul  Singh  and  others,  (Plaintiffs),  Re- 
spondo&ts.  Claim,  recovery  of  possession  of  certain 
lands,  and  amendment  of  the  six-monthly  papers,  so 
as  to  bring  them  into  accordance  with  actual  hold- 
ings. Appeal  dismissed  on  review  of  judgment,  as 
the  Court  is  bound  in  special  appeal  to  take  the 
facts  as  found  in  the  decisions  at  the  lower  Court^      420 
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Mohumed  Khuleel,  (Plaintiff)^  Appellant,  ver$u$  Jumna 
Daat  and  others,  (Defendants)^  Respondents.  Dis- 
missal of  claim  by  lower  Court  upheld,       •  •  421 

Oodhbo  Dass,  (Plaintiff),  Appellant,  vermn  Salikram  and 
others,  (Defendants),  Respondents.  Claim,  to  bring 
to  sale  a  share  of  an  estate  in  satisfaction  of  a  decree 
by  establishment  of  right  and  title  thereto  of  defend- 
ant, appellant,  against  whom  the  decree  was  originally 
obtained.  Dismissal  ofclaim  by  lower  Court,  on  ground 
that  the  property  being  an  endowment  was  not  saleable^ 
reversed,  as  in  buying  a  portion  of  their  rights,  from 
the  semindars,  the  corporate  body  of  faqeer$  consti- 
tuted for  themselves  a  property  independent  of  the 
endowment,  upon  whidi  the  laws  in  force  for  the 
satisfaction  of  decrees  may  strictly  be  brought  to 
bear, 423 

Mobaruk  Begum,  (Plaintiff),  Appellant,  ver9u$  Zynool- 
abideen,  (Defendant),  Respondent.  Remanded,  cm 
review  of  judgment,  as  the  Judge  was  in  error  iu 
rejecting  the  suit,  on  grounds  foreign  to  the  issue 
between  the  parties, 427 

Mobaruk  Begum,  (Plaintiff),  Appellant,  venun  Yoosuf 
Ali  Khan  and  another,  (Defendants),  Respondents* 
Appeal  dismissed  in  confirmation  of  the  lower  Courtis 
order,  dismissing  the  suit,  as  the  appellant  followed 
a  wrong  course  in  instituting  the  suit  in  face  of  a 
preceding  decree,  which  disallowed  her  title.  The 
remedy  laid  in  the  review  of  judgment,  .  •       429 

Wilayet  Ali  Shah,  (Defendant),  Appellant,  ver9u$  Jowahir 
Singh,  (Plaintiff),  Respondent.  Lower  Courtis  order 
decreeing  the  case,  upheld,    •  • 430 

Boodha  Singh  and  others,  (Defendants),  Appellants,  v^rynt 
Goolzar  Singh,  (Plaintiff),  Respondent.  Reiio^ded, 
the  decisions  of  the  lower  Courts  being  incomplete, 
as  they  have  omitted  to  notice  and  adjudicate  on  a 
material  plea  urged  by  one  of  the  defendants,         •  •       431 

Mirsa  Abdool  Moomun  and  others,  (Defendants),  Appel- 
lants, veT9u$  The  Agent,  in  bdialf  of  the  King  of  Dehlie, 
(Plaintiff),  Respondent.  Claim,  possession  of  380 
yards  of  ground  with  a  wdL  Decree  in  favor  of 
plaintiff  affirmed,       •  •         •  -         •  •         •  •  •  •       432 

Bundoo  Singh  and  others,  (Defendants),  Appellants,  ver9u$ 
Baboo  Grungabishen  Singh,  (Plaintiff),  Respondent* 
Claim,  possession  of  certain  beegahs  of  arable  land. 
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DECISIONS 


OF  THB 


SUDDER  DEWANNY  ADAWLUT, 

N.  W.  P. 

hecorded  in  bngiish,  in  conporMitt  to  act  xn.  1843* 

— -^-*. 

the  4ih  jamuary,  1851. 
Present:  H.  Lushington^  Judgt, 


Case  No*  70  of  1850»  -^ 


'^Regular  appeal  from  the  decision  of 
MoulveeMehumed  AbdoolAzeezKhoH^ 
Ptincipal  Sudder  Ameen  of  Goruck^ 
pwe,  dated  %hth  March  1850i 

!^URGASH  Rai,  (Plaintiff),  Appellant, 

versus 

SheooobInd,  tewatree,  ani>    othebsj  (Defendants),  Respondentsi 

This  action  was  brought  to  set  aside  a  sale  of  certain  shares 
in  mouzah  Thulooa  Khass^  &c.^  on  the  ground  that^  according  to 
Hindoo  Law^  the  sellers^  who  are  the  father  and  elder  brother  of 
the  plaintiff^  could  not  legally  alienate  the  property. 

The  Principal  Sudder  Ameen  has  not  entered  upon  the  merits 
of  the  case^  but,  in  a  very  labored  decision,  has  declared  the  hearing 
of  the  suit  to  be  barred  by  lapse  of  time.  The  bye-bU-wuffa,  which 
the  plaintiff  desires  to  cancel,  is  dated  31st  July  1835,  and  the 
final  roobakaree,  in  the  Miscellaneous  Department,  declaring  thd 
sale  absolute,  is  dated  24th  November  1837.  The  question  is>  on 
which  date  did  the  dause  of  action  arise?  Calculating  from  the 
former,  the  period  allowed  by  the  law  of  limitation  has  elapi^d; 
calculating  from  the  latter,  it  has  not.  The  plaintiffalso  attempts 
to  show  that  he  was  in  possession  subsequently  to  the  date  of  the 
bye-bil-tvuffa ;  an  attempt  in  which  he  has  signally  failed,  and  in 
further  support  of  his  right  to  be  heard^  h^  pleads  minority  up 
to  the  time  at  which  he  filed  his  plaint* 
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The  Principal  Sudder  Ameen  considers  the  cause  of  action  to 
have  arisen  when  the  deed  was  executed;  he  rejects^  upon  most 
sufficient  grounds^  the  plea  of  subsequent  possession ;  and  finds 
that  the  plaintiff^  without  doubt,  attained  his  majority  long  before 
the  expiration  of  the  prescribed  period.  In  r^ard  to  the  last 
pointy  it  is  now  hardly  necessary  to  declare^  that  in  the  North 
Western  Provinces  a  minor  is  bound  to  bring  his  action  as  soon 
as  is  practicable  after  the  attainment  of  his  majority  in  cases  in 
which  the  legal  period  had  elapsed  prior  to  that  event:  a  pointy 
indeed,  which  is  not  disputed  in  this  case. 

The  Court  is  of  opinion  that  the  appeal  should  be  dismissed. 
The  particular  circumstances  which  gave  rise  to  this  and  to  seve- 
ral other  Civil  suits  of  a  similar  nature  are  well  known  to  all 
persons  connected  with  the  Courts;  but,  on  the  present  occasion, 
we  have  to  deal  only  with  the  question  of  lapse  of  time.  The 
pleas  of  possession  and  minority  have  been,  as  the  Court  thinks, 
very  properly  rejected;  and  it  only  remains  to  notice  the  ai^u- 
ment  of  plaintiff,  appellant,  that  a  conditional  sale  is  an  incom- 
plete transaction,  and  cannot  constitute  a  ground  of  action  until 
the  sale  has  become  absolute. 

The  Court  is  of  a  different  opinion:  it  holds  with  the  Principal 
3udder  Ameen  that  the  cause  of  action  arose  at  the  time  of  the 
transfer.  The  injury  done  to  the  complainant  was  complete, 
unless  the  sellers  availed  themselves  of  the  condition,  and  he 
could  have  no  certainty  that  they  could  avail  themselves  of  it. 
The  rendering  of  the  sale  absolute  was  a  mere  consequence 
depending  upon  the  original  transfer,  and  not  a  separate  trans- 
action by  itself.  Even  in  the  case  of  simple  mortgages,  if  A 
should  mortgage  the  land  of  B,  B  would  have  a  ground  of  action 
without  waiting  till  the  land  was  brought  to  sale  in  satisfiEtction 
of  the  mortgage  money. 

Under  this  view  of  the  case,  the  Court  dismisses  the  appeal, 
and  confirms  the  decree  of  the  Court  below. 


1      A 
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7^  Blh  January,  1851. 


fB.' 

Lh. 


Tayler  T 

Present:^  H.  Lushington,     y^ff^> 
W.  DsANE^  Offg,  Judge^ 


f  Regular  appeal   from  the  decision   of 

Cask  No.  203  ot  1849.4      f*^^  ^"*'^"  ^T"'  ^T?!f  ?"i 

j      der  Ameen  of  Benares,  dated    17th 

t    July  1849. 

Baluokund^  (D^endantJ,  AppeUanty 
verms 
Baboo  Jankes  Dass>  (Plaintiff),  Itespondent^ 

This  claim  is  instituted  for  the  recovery  of  Rs.  6,510-8,  (being 
the  amount,  with  interest  and  costs  of  Buit,  of  a  sum  for  which 
the  plaintiff  had  previously  obtained  a  d©cree)>  by  bringing  to 
Bale  the  rights  of  Brijmohun  Dass  and  Bullum  Dass,  in  a  talooqua 
by  name  Jungle  Mehal,  in  zillah  Mirzapore. 

The  plaint  states,  that  on  27th  December  1834,  seven  persons, 
Sahoo  Lall,  Brig  Ruttun  t>ass,  Brij  Bohum  Dass,  Bullum  Dass, 
Hurkishen  Dass,  Jankee  Lall,  and  Muheet  Narain,  borrowed 
from  the  plaintiff^Bs.  2,492-8,  pledging,  in  payment  thereof,  their 
rights  in  the  above  property.  On  the  death  of  some  of  the  mortga- 
gers, the  survivors  sold  the  estate  to  Grobindram  and  Girdhur  Dass* 
Objections  to  this  transfer,  put  in  by  the  plaintiff  before  the  Revenue 
authorities,  were  disallowed.  The  plaintiff  afterwards  sued  the 
mortgagers  and  the  transferrees  for  the  amount  of  his  loan,  and, 
on  the  14th  June  1845,  obtained  a  decree  from  the  Court  of  the 
Principal  Sudder  Ameen  of  Benares.  Gobindram,  one  of  the 
transferrees,  appealed,  and  his  appeal  was  dismissed;  meanwhile, 
the  zemindaree  rights  in  the  property  of  Brij  Rohum  Dass  and 
Bullum  Dass  were  sold  in  execution  of  a  decree  had  against 
them  by  Niamut  Beebee,  and  were  purchased  by  Balmokund, 
the  defendant  in  the  present  action.  The  plaintiff  has  now  made 
the  original  mortgagers  or  their  heirs  joint  defendants  with 
Balmokund  in  the  suit,  and  pitoposes  to  bring  to  sale  the  rights 
which  were  purchased,  as  above,  by  Balmokund. 

It  is  replied  by  BsJmokund,  that  he  was  not  a  party  to  the 
Buit  in  which  the  plaintiff  obtained  a  decree  in  June  1845 ;  that 
the  property,  which  it  is  sought  to  sell,  is  in  Mirzapore,and  that 
he  is  himself  a  resident  of  that  place;  consequently,  the  action 
should  be  tried  at  Mirzapore,  not  at  Benares,  that  on  the  date  of 
the  mortgage  transaction,  the  seven  mortgagers  were  possessed  of 
mwostqjiree  rights  only,  and  mortgaged  those  rights,  whereas  what 
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Bahnokund  has  purchased  is  the  zemindaree  interest  of  two  of 
the  seven  persons;  that  the  plaint  is  engrossed  on  a  stamp  of 
inadequate  value;  that  certain  costs  are  entered  irregularly  in  the 
plaint;  and  that  the  plaintiff^  on  24th  October  ld46,  had  been 
minded  to  bring  to  sale  other  property  of  his  debtors^  and  fore- 
bore  to  do  so  firom  unworthy  motives. 

The  Principal  Sudder  Ameen  held  that  the  suit  is  not  brought 
!br  possession  of  the  property^  so  as  to  necessitate  the  institution 
of  suit  in  the  Mirzapore  Court;  that  the  mortgage  transaction 
Was  effected  at  Benares,  and  although  the  property  is  situate  in 
Mirzapore,  and  the  defendant,  Balmokund,  is  resident  there,  yet 
the  other  defendants  reside  at  Benares;  that  the  decree  formerly 
had  by  the  plaintiff  was  passed  against  parties  whom  Balmokund 
now  represents;  that  the  objection  by  Balmokund,  that  he  was 
not  a  party  to  the  suit  in  which  the  plaintiff  got  a  decree,  is  value- 
less, because  Balmokund,  not  having  at  that  time  any  con- 
nexion with  the  property,  could  not  have  been  made  a  party  to 
the  suit;  that  the  settlement  proceedings  prove  a  moostajiree 
settlement  with  the  seven  mortgagers,  with  continuous  possession, 
until  some  years  afterwards,  a  new  settlement  was  made  with 
two  of  the  seven^  as  zumeendars.  The  Principal  Sudder  Ameen, 
after  making  a  deduction  of  Bs.  200-12,  an  item  irregularly 
chaiged  by  the  plaintiff  under  the  head  of  costs,  passed  a  decree 
in  the  plaintiff's  favor. 

The  pleas  put  forward  in  defence  are  reiterated  by  Balmokund 
in  appeal. 

The  Ciourt  are  of  opinion,  that  the  plea  raised  by  the  appellant, 
of  want  of  jurisdiction  in  the  Court  trying  the  suit,  is  vsdid,  and 
renders  it  necessary  that  the  decision  of  the  Principal  Sudder 
Ameen  be  annulled.  Section  5,  Regulation  U.  of  1803  lays  it 
down,  that  "  the  ZiUah  and  City  Courts,  respectively,  are  empow- 
ered to  take  cognizance  of  all  suits  and  complaints  respecting  the 
succession  or  right  to  real  or  personal  property,  land-rents, 
revenues,  debts,  accounts,  contracts,  partnerships,  marriage, 
caste,  claims  to  damages  for  injuries,  and,  generally,  of  all  suits 
and  complaints  of  a  Civil  nature  in  which  the  defendant  may 
come  within  any  of  the  description  of  persons  mentioned  in 
Section  7,  provided  the  landed  or  t)ther  r^  property  to  which 
the  suit  or  complaint  may  relate  shall  be  situated,  or  in  all  other 
cases,  the  cause  of  action  shall  have  arisen,  or  the  defendant,  at 
the  time  when  the  suit  may  be  commenced,  shall  reside  as  a  fixed 
inhabitant  within  the  limits  of  the  Zillah  or  City  over  which 
their  jurisdiction  may  extend.''  In  the  present  case,  whatever 
cause  of  action  rested  on  the  original  mortgage  to  the  plaintiff, 
ceased  and  determined  when  the  plaintiff  obtained  his  decree  on 
the  mortgage  bond|  andj  very  obyiouslyj  a  cause  of  action  cannot 
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be  founded  on  the  decree  itself.  The  cause  of  action^  is^  therefore, 
the  purchase  by  Balmokund  of  the  rights  of  Brij  Mohun  Dass 
and  Bullum  Dass,  in  satisfEtction  of  the  decree  of  Niamut  Beebee : 
the  surviving  mortgagers  and  their  heirs,  although  they  reside 
at  Benares,  and  have  been  made  defendants,  have  been  improperly 
so  made,  for  they  have  no  interest  whatever  in  the  issue  of  the 
suit;  the  only  defendant  interested  in  the  result  is  Balmokund, 
resident  at  Mirzapore,  and  purchaser  in  that  zillah  of  disputed 
property  therein  situate,  the  suit,  consequently,  is  determinable 
by  the  Mirzapore,  not  the  Benares,  authorities,  and  this  Court 
has  no  alternative  but  to  nonsuit  the  plaintiff.  An  order  is 
passed  accordingly. 


Present, 


The  6/A  January,  1851. 
fB.  Tayler,  1  r  j 

\   H.   LUSHINGTON,         y^''^ 

LH.  W.  Dsane,  Offg.  Judge. 


rSpecial  appeal  from  the  decision    of 

Cask  No.  128  of  18B0.  J      ^^*?*  HoosseinKhan,  Prindpal 
v/^«      V  *  «  -^      SudderAmeen  of  Ajnmgurh,  dated 

L     2Srd  August  1849. 
HuBNAM  Rai  and  OTHERS,  ('Defendants J,  Appellants, 
versus 
BisHUMBUR  Rai  akd  others,  f  Plaintiffs) ,  Respondents. 

In  this  case,  a  special  appeal  was  admitted  in  the  following 
terms.  ^^  I  am  disposed  to  admit  a  special  appeal  to  try,  whether 
the  Principal  Sudder  Ameen  was  not  in  error,  Istly,  in  declaring 
that  no  sale  had  taken  place  in  the  defendants'  favor,  though  the 
plaintiffs  did  not,  at  the  settlement,  dispute  the  sale,  and  in. 
regarding  the  settlement  roobakaree  on  that  point,  as  of  force  in 
&vor  of  the  plaintiffs,  and  not  of  force  in  favor  of  the  defendants ; 
2ndly,  whether  the  Principal  Sudder  Ameen  has  not  violated  judi- 
cial usage  in  holding  the  wajib-ul-urz  to  be  an  unimportant 
document  as  compared  with  the  roobakaree  of  settlement;  Srdly, 
whether  the  plaintiffs,  having  repeatedly,  before  and  after  the 
settlement,  admitted  the  provisions  of  the  wajib-uUurz,  can  now 
sue  to  set  them  aside;  4thly,  whether  there  be  not  an  illegality  in 
the  mode  in  which  the  plaintiffs  have  brought  their  claim  into 
Court,  inasmuch  as  it  is  admitted  in  the  petition  of  plaint,  that 
Sheo  Narain  has  advanced  funds,  and  has  been  made  a  co-plain-^ 
tiff,  on  condition^  that  if  the  suit  is  gained^  the  said  Shea  Nanaa 
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shall  become  proprietor  of  a  quarter  share  of  the  property  eon- 
tested^  an  objection  to  this  transaction  having  been  urged  by  the 
defendants  in  the  Ckmrt  of  first  instance^  and  yet  omitted  to  be 
noticed  in  the  judgment  either  of  the  Sudder  Ameen  or  the  Prin- 
cipal Sudder  .^een/^ 

The  Court  are  not  under  the  necessity  of  setting  forth  the 
particulars  of  this  case^  or  of  entering  on  the  first  three  pointa 
of  the  certificate  of  special  appeal^  in  the  absence  of  any  judg- 
ment by  either  of  the  lower  Courts  on  the  important  fourth  plea* 
The  illegality  of  transactions  resolving  themselves  into  what  the 
law  of  England  designates  as  champerty,  has  been  authoritatively 
declared  by  several  precedents  of  both  the  Sudder  Courts.  This 
plea  was  raised  by  the  defendants  in  the  Court  of  the  Sudder 
Ameen^  who,  without  taking  the  plea  into  his  consideration,, 
dismissed  the  claim  of  the  plaintiffs  on  other  grounds.  It  was 
again  urged  when  the  suit  was  brought  up  in  appeal  before  the 
Principal  Sudder  Ameen,  and  the  Appellate  Court  was  equally 
silent  in  respect  to  it.  Thus  the  judgments  of  both  the  lower 
Courts  are  materially  defective,  and  it  is  requisite  to  remand  the 
suit  to  the  Sudder  Ameen's  file,  in  order  that  the  plea  in  question 
be  tried  and  disposed  of. 

The  whole  case  under  this  remand  is  open  to  reconsideration 
with  reference  to  the  first  three  points  noticed  in  the  c^iificate. 


The  6th  January,  1851. 

Tatler  "1 

Present:  ^  H.  Lushington,      J^^9^^ 


CB.  Tay 
i  H.  Lu8 

Lh.  W. 


D£an£,  Offff.  Judge. 


{Special  appeal  from  the  decision  of 
C.  R.  Tulloh,  Esq.,  Judge  of  Mirza- 
pore,  dated  ISth  December  lS4i9. 

SfiUNKEBDiAL  Patuck  AND  OTHERS,  (Defendants),  Appellants, 

versus 
HuRNAM  Singh  and  others,  (Plaintiffs),  Respondents. 

This  case  is  set  forth  at  length  in  the  printed  decisions  of 
the  ZiUah  Courts  for  December  1849. 

A  special  appeal  was  granted  to  try,  ^'whether  it  was  compe- 
tent to  the  lower  Courts  to  pronounce  the  wajib-ul-urz  of  settle- 
ment untrustworthy,  the  suit  not  having  been  brought  to  set 
the  settlement  aside;  also^  whether  an  auction  sale  of  rights  can 
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be  declared  invalid^  on  the  ground  tliat  those^  whose  supposed 
rights  are  put  up  to  sale^  have  no  actual  rights  in  the  property 
exposed  to  sale/' 

The  Court  hold  that  there  is  nothing  in  the  law  which  prevents 
the  Judicial  tribunals  from  declaring  the  wajib-ul-vrz  drawn  up 
at  the  settlement  fraudulent  and  void^  eyen  when  the  suit  is  not 
brought^  in  express  words^  to  set  the  settlement  aside.  In  the 
case  before  the  Courts  the  paper  first  drawn  up  at  the  settlement^ 
the  kyfeeyut  nuqsha  putieedaree,  dated  in  September  1841^  is  not 
indeed  congruous  with  the  wajUh-tU-urz  dated  in  the  following 
months  October  1841,  but  the  settlement  roobdkaree  refers  to, 
and  acknowledges,  both,  consequently^  the  object  of  the  suit  is, 
though  not  in  precise  words^  to  set  aside  the  settlement. 

On  the  second  point  of  the  certificate,  although  the  judgment 
of  the  lower  Court  is  somewhat  confusedly  worded,  the  Court 
do  not  understand  the  Principal  Sudder  Ameen  to  rule  that  the 
sale  is  invalid,  because  the  party,,  whose  rights  were  sold,  had  no 
rights,  but  that  the  auction  purchasers  oS.  those  interests  have 
in  reality  purchased  nothing. 

The  appeal  is^  for  the  above  reasons,  dismissed* 


The  7th  January,  1851. 
VreserUi 


fB.  Tatler,  T  |l,  j^^. 

;   \  H.  LusHiNGTON,      r  ^^''^ 
LH.  W^  Deane,  Offg.  Judge. 


r  Special    appeal  from    the  decision    of 
Case  No,  215  op  1850. -|       G.  Blunt,  Esq.,  Judge  of  Allygurh, 

L     dated  Zlst  January  1850, 

Mewa  Ram,  (Defendant),    Appellant, 

versus 

Rajah  Teekum   Sinqh,  (Plaintiff),    Respondent. 

The  English  decree  of  the  ZiUah  Court  gives  the  history  of 
the  case.  The  plaintiff  is  the  talooquadar  (  the  settlement  of  mou- 
nh  Jusrana  was  made  with  Bukshee  and  Khosal,  mooquddum 
biswahdars:  and  the  defendant,  Mewa  Ram,  is  the  purchaser  of 
the  mousah,  when  it  was  sold  for  arrears  of  Government 
Revenue  accruing  during  the  settlement,  which  had  been 
made  with  Bukshee  and  Khoshal.  The  Judge  and  the  Princi- 
pal Sudder  Ameen  have  tried  a  wrong  issue,  their  enquiries  hav- 
ing been    directed    towards  the  question  of   proprietary  right. 
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and  having  found  that  Bukshee  and  Ehoahal  possessed  no  pnv 
prietfuy  rights  they  have  reversed  the  auction  sale^  as  if  it  were 
a  matter  dependent  upon  the  decision.  The  Judge^  in  the  con* 
eluding  passage  of  his  decree^  prefers  the  claim  df  the  plaintiff 
to  that  of  the  mooquddums^  '^  in  whose  place^  as  purchaser  of 
their  mooquddummee  rights,  the  present  appellant,  (Mewa  Ram)^ 
now  stands/^  and  the  sentence  indicates  the  error  into  which  he 
has  fallen. 

A  special  appeal  was  admitted  to  try,  '^  whether  the  fSact 
found  by  the  Zillah  Court,  that  the  hiswahdars,  with  whom  the 
settlement  was  made,  did  not  possess  any  proprietary  right  in 
the  village,  can  affect  the  title  of  the  defendant,  who  purchased 
mouzah  Jusrana  at  a  sale  for  the  recovery  for  arrears  cdT  revenue 
due  from  mouzah  Jusrana  itself,  the  settlement  having  been 
proprietary,  and  the  sale  having  taken  place  under  Begulation 
XI.  of  1822.'' 

The  Court  are  of  opinion  that  the  question  of  proprietary 
right  in  no  way  affects  the  case.  The  land  is  pledged  to  the 
Government  for  the  revenue  assessed  thereupon,  and  is  liable  to 
(sale  when  balances  occur  without  reference  to  the  validity  of  the 
title  of  the  party  with  whom  a  proprietary  settlement  has  been 
mJe^^-  That  the  settlement  was  proprietary  is  clear  from  the 
proceedings  of  the  Revenue  authorities,  dated  2l8t  May  1835^1 
and  5th  September  1835.  It  is  not  indeed  disputed  that  the 
parties,  with  whom  the  settlement  was  made,  were  supposed  to 
be  persons  possessing  heritable  and  tran^ferrible  rights  in  the  soil^ 
such  as  are  described  in  Section  10,  Regulation  YII.  of  1822^ 
and  are  now  commonly  known  by  the  term  '^  mooquddum  his- 
wahdars,'* and  whether  they  reaUy  were  so,  or  not,  does  not 
alter  the  tenure  by  which  the  land  was  held.  The  title  of  the 
<'  engager''  (such  is  the  word  used  by  the  law),  is  not  to  be 
impeached. 

The  point,  moreover,  }ias  been  definitively  determined  iu 
the  case  of  Ranee  Sheo  Koonwur,  &c.,  appellants,  versus  Sheo^ 
dial  Singh,  &c.,  respondents,  decided  by  this  Court  on  the  26th 
August  1850.  One  of  the  pleas  of  th^  plaintiffs  was,  that  "  the 
defaulters  having  no  actual  rights,  the  sale  was  invalid;"  and  to 
this  it  had  been  repUed  by  Government,  who  had  been  made  a 
defendant,  that  "  they  held  a  lien  on  the  land,  which  is  perpe-r 
tually  hypothecated  to  them  for  the  public  revenue."  This  princi-^ 
pie  was  fuUy  recognized  by  the  Court,  who  held  that  Section  29, 
]K.egu|aticai  XI,  of  1829,  was  decisive  upon  the  question.  That 
Section  enacts  that  "  no  claim  of  right  founded  on  any  act  of  the 
originfd  engager,  or  any  plea  impeaching  the  title  by  which  tb^ 
said  engager  may  have  held,  shall  be  allowed  to  impugn  the  right 
pf  tl^e  Revenue  authorities  tQ  mal^e  the  sale^  or  tq  bar  ox  affect 
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the  title  and  interest  conveyed  to  the  purchaser  by  the  sale/' 
The  purchaser  at  a  sale  for  arrears  of  revenue  purchases  from  the 
Grovemment  the  proprietary  right  in  the  land,  not  the  rights 
and  interests  of  an  individual;  or,  using  another  mode  of  expres- 
sion, he  purchases  a  ''  title"  not  Uable  to  impeachment,  which 
is  the  same  thing.  When,  therefore,  the  Judge  regards  the 
appellant,  Mewa  Bam,  as  "  standing  in  the  place"  of  those  who 
have  no  rights,  he  misapprehends  the  law,  and  foi^ets  the  one 
great  principle  that  the  land  is  hypothecated  to  Government  for 
the  revenue  assessed  thereon. 

Under  this  view  of  the  law,  the  Court  reverse  the   decisions 
of  the  Courts  below,  and  dismiss  the  claim  of  the  plaintiff« 


Present  - 


The  7th  January,  1851. 

J  H.  LusHiNGTON,      r'^S^'^ 
\jl.  W.  Deane,  Offg.  Judge. 


C  Special    appeal  from    the   decision    of 
Case  No.  167  or  1850.  <      8.  8.  Brovm,  Esq.,  Judge  of  Goruck^ 
L    pore,  dated  9th  February  1850. 

BaiJ  Lall,  (Plaintiff J,  Appellant, 

versus 

Btjoo  naek,  and  others,  (Defendants),  Respondents. 

Full  particulars  of  this  case  will  be  found  at  page  47  of  the 
printed  decisions  of  the  Zillah  Courts  for  February  1850. 

A  special  appeal  was  admitted  to  try,  ^'  whether  the  Judge 
has  not  erroneously  ruled,  that  the  alienation  of  the  mouzahs, 
which  are  the  subject  of  suit,  on  the  8th  June  1847,  was  a  valid 
alienation,  inasmuch  as  the  Court  had,  on  the  day  previous,  viz.j 
7th  June  1847,  passed  an  order  that  these  properties  be  brought 
to  sale  in  satisfE^on  of  certain  decrees  against  the  proprietor 
thereof." 

On  this  case  being  brought  up  for  hearing  in  special  appeal, 
the  vakeels  of  the  respective  parties  put  in  a  soolehnamah,  and 
requested  that  it  be  accepted  by  the  Court  as  a  decree.  As  there 
appears  to  be  no  objection  to  this  mode  of  proceeding,  it  is  ordered, 
that  the  soolehnamah  be  received,  and  the  suit  decided  agreeably 
to  its  provisions.  It  is  to  be  clearly  understood  that  the  Court 
pass  no  opinion  on  the  point  raised  in  the  certificate  of  special 
appeals 
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TV  7th  January,  1851* 

Present 


fB.  Tayubr,  1    f  ^  ^ 

J   H.    LUSHINGTON,         }-'«^^^ 

LH.  W.  Deane^  Offg.  Judge. 


r  Special    appeal  from    the  decinon-of 
Case  No.  185  of  1850,  ^      J.  8,  Boldero,  Esq.,  Judge  of  Agra, 

(^     dated  80/A  AprU  1850. 

HoLASEE  Singh  and  others^  (Plaintiffs),  Appellants, 

versus 
Teekarah  and  others^  (Defendants),  Respondents. 

The  printed  decisions  for  April  1850  give  the  particulars  of 
this  case. 

A  special  appeal  was  allowed  to  try^  '^  whether  the  lower 
Courts  were  not  wrong  in  disposing  summarily  and  without 
enquiry  of  the  plea  of  the  plaintiffs^  that  the  punchayet  formed  by 
order  of  the  Revenue  authorities  did  not  act  in  conformity  to  the 
rules  laid  down  in  Section  7,  Regulation  IX.  of  1833. 

It  appears  that  a  claim  was  preferred  before  the  Bevenue 
authorities  by  the  plaintiffs  to  engage,  as  proprietors,  for  a  ten- 
biswah  share  in  several  mouzahs,  and  that  their  claim  was  refer- 
red to  arbitration.  The  punchayet  delivered  in  an  award  unfavor- 
able to  the  plaintiffs.  In  a  suit  afterwards  brought  in  the  Ck)urt 
of  the  Principal  Sudder  Ameen,  the  plaintiffs  urged  various  objec- 
tions to  the  award,  all  of  which  the  lower  Court  disposed  of  by 
describing  them  to  be  mamoolee  objections,  and  nonsuited  the 
plaintiffs.  The  Judge  affirmed  the  decision  of  the  Principal  Sud- 
der Ameen. 

The  Court  remark  that  the  objections  put  forward  by  the  plain- 
tiffs to  the  award  of  the  arbitrators  have  not,  in  the  present 
instance,  been  tried.  It  was  not  sufficient  for  the  Principal  Sud- 
der Ameen  to  designate  them  as  mamoolee  objections,  but  he 
should  have  stated  distinctly  his  reasons  for  regarding  them  as 
of  no  force.  The  judgments  of  both  the  lower  Courts  are  accord- 
ingly annulled,  as  incomplete,  and  the  suit  is  remanded  to  the 
Principal  Sudder  Ameen's  file  in  order  that  the  pleas  adverted  to 
be  duly  disposed  of. 
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The  7th  January,  1851, 

TB.  Tayler,  \juda 

Present:  <  H.  Lushinoton,      j    **^^' 
l^H.  W.  Deane,  Ofjgrg.  Judge. 

especial    appeal  from  the    decision  of 
Case  No.  197  op  1850,  \      J.  8.  Boldero,  Esq.,  Judge  of  Agra, 

I     dated  29/A  May  1850. 

PiBBHOO  TiAT.Ti,  f Defendant  J,  Appelant, 

versus 
NooB  Ehan^  fPlamtijgf),  Respondent. 

Fob  the  particulars  of  this  case^  the  reader  is  referred  to  the 
printed  decisions  of  the  Zillah  Courts  for  May  1850^  page  24. 

A  special  appeal  was  granted  to  try^ ''  whether  it  was  com- 
petent to  the  Civil  Courts  to  entertain  an  action  for  the  reversal 
of  orders  passed  by  the  Criminal  authorities  under  Act  XXI.  of 
1841,  such  proceeding  being  apparentiy  opposed  to  the  principle 
declared  in  Construction  1158,  and  especially  laid  down  by  this 
Court  in  their  letter  to  the  Judge  of  Saharunpore,  No.  481,  of 
28th  April  1849,  in  a  case  analogous  to  the  present,  viz.  the 
case  of  Ramboj  and  others,  versus  Jydial  and  others.^' 

The  Court  are  clearly  of  opinion  that  the  plaintiff  in  this  suit 
has  no  legal  ground  of  action.  The  Magistrate,  under  the  law 
''for  the  better  prevention  of  local  nuisances,'^  ordered  the  removal 
of  a  waUj  by  means  of  which  the  plaintiff  was  found  to  have 
encroached  on  a  public  thoroughfare.  The  plaintiff  might,  if  he 
chose,  have  applied  for  the  jury  or  punchayet  described  in  Sec- 
tion 3  of  the  Act,  but  he  did  not  so  apply.  In  the  Construction 
1158,  the  general  principle  is  declared,  that  whenever  it  has  been 
the  intention  of  the  legislature  to  render  a  summary  decision 
open  to  review  by  a  suit  in  the  Courts,  specific  provisions  to  that 
effect  has  been  made  in  the  Kegulations;  and,  moreover,  in  their 
letter  to  the  Judge  of  Saharunpore,  referred  to  in  the  certifi- 
cate, this  Court  delivered  their  opinion  in  the  following  terms. 
*'  As  stated  above,  no  such  provision  is  contained  in  Act  XXI. 
of  1841,  and  consequently,  according  to  the  general  principle 
laid  down  by  the  Court  in  Construction  No.  1158,  the  Civil 
Court  is  not  empowered  either  to  entertain  an  action  for  the 
reversal  of  the  Deputy  Magistrate's  order  in  the  case  under  refer- 
ence, or  to  issue  an  injunction  for  the  purpose  of  staying  execu- 
tion thereof.'* 

The  judgments  of  both  the  lower  Courts  are,  with  reference 
to  the  above^  reversed^  and  the  suit  of  the  plaintiff  is  dismissed. 
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The  Wth  JatMary,  1851. 
Present:  B.  Taylxr^    Judge. 


Case  No.  8  of  1851.^ 


''Special  appeal  from  the  decision  of  Kha- 
dim  Hoossein  Khan,  Principal  Sudder 
Ameen  of  Cawnpore,  dated  14/A  Februr 

^     ary  1849. 

MooBTizA  Khan^  (Defendant),  Appellant, 

versus 

WuzEER  Ali  and  Ghazee  Khan^  (Plaintiffs),  Respondents. 

The  suit  is  brought  for  possession  of  a  share  in  the  estate 
sidd  to  belong  to  Ghazee  Khan^  on  the  ground  that  he  had  been 
dispossessed  of  the  share  after  he  had  obtained  a  decree  against 
Mohumed  Khan.  The  defendants  deny  that  the  decree  was 
ever  executed^  or  that  the  plaintiff^  Ghazee  Khan^  has  any  right  to 
the  property^  he  being  an  illegitimate  son.  The  Principal 
Sudder  Ameen  passed  a  decree,  which  did  not  adjudicate  the 
points  at  issue,  and  he  omitted  to  notice  the  plea  of  ^legitimacy. 
A  special  appeal  was  granted  to  determine,  whether  the  Principal 
Sudder  Ameen  had  not  acted  contrary  to  judicial  practice  in 
having  omitted  to  try  the  latter  plea. 

The  Court  observe,  that  the  defendant  furnished  evidence 
to  this  fact,  it  was  therefore  the  duty  of  the  Principal  Sudder 
Ameen  to  decide  this  material  point,  the  omission  renders  the 
decision  incomplete,  and  the  suit  must  be  remanded  for  retrial. 
As  the  Court  of  first  instance  has  not  expressed  any  opinion  on 
the  merits  of  the  case,  the  suit  is  remanded  for  retrisd  to  the  Sud- 
der Ameen,  who  should  receive  evidence  to  the  possession  of 
Ghazee  Khan  under  his  decree,  and  proof  of  his  dispossession 
by  the  defendants,  recording  an  opinion  on  all  the  pleas  materia) 
to  the  issue. 
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TU  18/A  January,  1851. 
fB.  Taylbb,  "I  r„^„«. 

LH.  W.  Deane^  Offg.  Judge* 


Present 


CRegular  appeal  from  the  decision  of 

Tarf  -NTo   28  oi»  1849.  J       ^^*^%«^  ^«  ^^^^  Principal  Sudder 
CASE  JNo.  M  OF  IMy.  ^      Ameenqf  Allygurh,dated27thNoven^ 

L     ^«- 1848. 
Lall  Pokpal  Singh^  (Defendant),  Appellant^ 

versus 

MUSSUMAT  BaNEE  SeNGUB  ANDMuBSUMATBANEEMAHAKodNtftTB^ 

WIDOWS  OP  Rajah  Nabain  Singh^  (PlaintiffsJ,  Respondents* 

This  suit  has  been  instituted  for  recovery  of  possession^  by 
redemption  of  mortgage^  of  large  landed  property  in  tUhii 
Allygurh,  and  to  recover  from  the  mortgagee  surplus  profits^ 
amounting  to  Rs«  68^892*13«  The  full  value  of  the  suit  is 
Rs.  1,99,258-18.4* 

The  plaint  sets  forthj  that  NarainSingh^  the  late  husband  of  the 
plaintiffs^  mortgaged  his  interests  in  33  mouzahs^  in  zillah  Ally* 
gurh,  on  28th  February  1888,  to  Peetumber  Singh,  (of  whose  heir, 
Pirthee  Singh,  the  defendant,  Lall  Pokpal  Singh,  is  guardian)  for 
the  sum  of  Rs«  30,000,  the  condition  of  the  agreement  being,  that 
the  accounts  should  be  adjusted  yearly.  That  on  80th  August 
of  the  same  year,  Narain  Singh  borrowed  from  Peetumber  Singh^ 
under  the  same  pledge,  Rs.  21,000  more;  that  the  death  of  Narain 
Singh  took  place  in  1251  Fuslee,  (on  a  date  corresponding  with 
28th  October  1844),  and  that  of  Peetumber  Singh  on  9th  Novem- 
ber 1845,  and  that  as  soon  as  the  plaintiffs  could  ascertain  how 
the  accounts  stood,  a  large  balance  appeared  in  their  favor,  for 
which,  with  redemption  of  the  mortgage,  they  now  sue. 

The  defendant  admits  the  two  loans  amounting  as  above  to 
Rs.  51,000,  but  avers,  that  in  January  1840,  Narain  Singh  borrow- 
ed a  further  sum  of  Rs.  23,000,  and  gave,  in  acknowledgment  of 
it,  a  bond  produced  in  Court.  He  pleads,  further,  that  an  adjust- 
ment of  accounts  took  place  at  Muttra,  on  which  occasion  the 
accounts  were  brought  up  to  1251  Fuslee,  and  a  balance  of 
upwards  of  a  lac  of  rupees  appeared  in  the  defendant's  favor, 
consequently,  on  the  showing  of  the  defendant,  the  mortgage  is 
still  unredeemed,  and  the  suit  must  be  dismissed. 

The  Principal  Sudder  Ameen  decreed  the  redemption  of  the 
mortgage^  and  awarded  to  the  plaintiffs  surplus  profits  amounting 
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fo  Rs.  30^151-14.  The  remainder  of  the  claim  he  dismi&sed^ 
charging  the  defendant^  however^  with  all  costs  of  suit. 

The  Court  are  of  opinion  that  a  full  enquiry  into  the  merits  of 
this  case  has  not  been  made.  They  allude  especially  to  the  pro- 
ceedings of  the  lower  Court  in  respect  to  the  bond  for  Rs.  23,000, 
put  in  by  the  defendant,  and  the  genuineness  of  which  is  denied 
by  the  plaintiffs. 

The  Court  gather  from  the  record  that,  on  the  85th  February 
1849,  the  defendant's  vakeel  represented  to  the  Principal  Sudder 
Ameen  that  the  witnesses  to  the  execution  of  the  bond,  viz., 
Choonnee  Singh,  Rughole  Singh,  and  Kewul  Eishore,  were  in 
attendance,  and  requested  that  their  evidence  be  taken,  nothing 
however  was  done  in  the  matter.  On  the  7th  June  following, 
Rughole  Singh  and  Choonnee  Singh  presented  petitions  in  person, 
praying  that  their  depositions  be  recorded.  On  the  10th  June, 
these  witnesses  again  presented  themselves,  and  stated  to  the 
Court  that  they  were  harassed  by  long  attendance,  and  that  they 
knew  nothing  whatever  of  the  bond.  On  the  12th  July,  Rughole 
Singh  gave  in  another  petition^  stating  that  the  bond  is  genuine, 
and  that  he  was  prepared  to  certify  it.  On  the  13th  July,  the 
defendant's  vakeel  moved  that  the  deposition  of  Rughole  Singh, 
with  reference  to  his  petition  of  the  day  before,  be  taken  down. 
On  the  14th  July,  the  testimony  of  the  third  witness,  Kewul 
Kishore,  was  recorded,  and  it  supported  the  bond,  and  on  the  same 
day  the  Principal  Sudder  Ameen  made  an  order,  refusing  to  take 
the  evidence  of  Rughole  Singh,  as  the  vakeel  of  the  defendant 
had  solicited,  because,  from  the  conflicting  statements  already 
made  by  him,  it  was  plain  that  no  reliance  could  be  placed  on 
his  declarations :  seven  other  witnesses  to  the  fiftct  of  the  loan  of 
Rs.  23,000  were  examined,  and  deposed  in  favor  of  the 
defendant. 

The  Court  are  at  a  loss  to  understand  why  the  Principal  Sudder 
Ameen  allowed  so  long  an  interval  to  elapse  without  taking  the 
evidence  of  the  witnesses  to  the  execution  of  the  bond,  who  were 
stated  to  be  in  attendance  so  fSeu*  back  as  the  25th  February. 
The  petitions  of  Rughole  Singh  and  Choonnee  Singh  of  the  7th 
June  would  lead  to  the  supposition  that  they  were  at  that  time 
prepared  to  verify  the  bond,  and  it  is  not  unreasonable  to  conclude^ 
that  their  denial,  on  the  10th  June,  of  all  knowledge  of  the  bond, 
may  have  been  dictated  by  an  anxiety  to  be  relieved  from  the 
irksome  attendance  on  the  Court,  which  the  Principal  Sudder 
Ameen's  tardy  proceedings  imposed  on  them.  At  all  events,  the 
long  delay,  which  the  Court  have  been  called  upon  to  notice,  is 
not  explained,  and  is  open  to  much  suspicion ;  and  the  Court  are 
satisfied  that  the  interests  of  justice  require  that  the  evidence  to 
this  part  of  the  case  be  taken  afresh. 
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In  respect  to  otber  parts  of  the  case,  the  Court  are  disposed  to 
think  that  a  very  complete  and  satisfactory  investigation  has  not 
been  instituted.  They  accordingly  remand  the  suit  to  the  Prin- 
cipal Sudder  Ameen'a  file,  and  direct  that  the  whole  case  be  tried 
denavo. 


The  14/A  January,  1851. 
Present :  H.  Lushington,  Judge. 


Case  No.  5J00  or  1848. 


'^Regular  appeal  from  the  decision  of 
Nuwab  Mohumed  AbdooUah  Khan, 
Principal  Sudder  Ameen  of  Meerut, 
dated  Uth  September  184S. 

SuERUBSOOKH  Rai,     (Plaintiff J,  Appellant, 

versus 

Ahmud  ShaHj  Sebkaj-ooddbbn  and  Doomeb  Mull,  (Defendants), 

Respondents. 

The  parties  in  this  suit  are  timber  merchants  having  shops,  or 
tdls,  at  Gurmuktesur  ghftt.  They  long  had  dealings  with  each 
other,  but,  falling  out  in  1846-47,  they  carried  their  disputes  into 
the  Criminal  Courts,  and  obtaining  there  no  satisfactory  results, 
they  betook  thmselves  to  the  Civil  Courts,  the  defendants  pre- 
ferring their  claim  to  a  large  sum  of  money  in  the  Mooradabad 
Court,  and  the  plaintiffs  bringing  the  present  suit  in  the  Dewanny 
Adawlut  of  ZiUah  Meerut. 

The  plaintiff's  story  is,  that  the  defendants,  aided  by  the  than- 
nahdar,  and  by  certain  influential  residents  of  Gurmuktesur,  car- 
ried away  by  force,  from  plaintiff's  tdl,  158  luttahs,  40  of  which 
were  sold  to  the  defendant,  Doomee  Mull,  and  the  other  118  carried 
awf^y  to  Meerut  by  the  defendant  Seraj-ooddeen.  Further,  he  sues 
to  establish  his  right  to  the  timbers  of  various  descriptions  lying  in 
his  own  tdl,  but  claimed  by  the  defendants,  and  lastly,  for  the 
amount  of  wages  paid  to  the  servants  of  the  establishment,  and 
interest  on  the  several  sums  from  the  dates  upon  which  the  defend- 
ants became  responsible  for  them. 

The  defendants,  Ahmud  Shah  and  Seeraj-ooddeen,  declare  the 
present  to  be  no  more  than  a  countersuit  brought  against  them 
in  consequence  of  the  suit  which  thay  had  themselves  lodged  in 
the  Mooradabad  Court.  They  deny  having  ever  removed  the  158 
luttahs,  as  falsely  alleged  by  the  plaintiff,  as  well  as  having  ever 
interfered  with  the  property  stored  in  his  tdl,  but  they  assert  that 
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the  plaintiff  had,  on  the  7th  August  1847,  sold  to  thehi  163  Itatiihs 
the  same  being  part  of  the  property  in  the  idl,  and  that  when 
plaintiff  prepared  to  sell  them  to  somebody  else,  they  had  fofbiddeh 
him  to  do  804 

As  to  the  sale  to  Doomee  Mull,  they  admit  having  sold  to  him 
24  luttahSj  but  these  belonged  to  themselves,  and  not  to  the 
plaintiff. 

Doomee  Mull  states  that  he  purchased  24  lutiahs  from  Ahmud 
Shah  and  Seeraj-ooddedn,  and  sent  them  to  Meerut;  that  he  is  not 
a  timber  merchant,  and  has  nothing  to  do  with  the  disputes  of 
the  real  litigants.  He  does  not  know  why  Surrubsookh  has  made 
him  a  defendant. 

The  Principal  Suddeif  Ameen  refuses  to  believe  that  at  a  large 
town  like  Gurmuktesur,  the  defendants  could  have  assembled 
carts  and  coolies  sufficient  to  catry  away  by  an  act  of  violence 
(for  this  is  insisted  upon),  158  timbers,  such  as  these  are  said  to 
have  been.  The  alleged  complicity  of  the  police  seems  to  the 
Principal  Sudder  Ameen  very  improbable  indeed,  and  he  feels 
that  his  opinion  is  supported  by  the  fact,  that  all  the  attempts  of 
the  plaintiff  to  implicate  the  thannahdar  before  the  Criminal 
authorities  failed.  Even  supposing  that  the  thannahdar  could 
have  aided  one  party  in  an  act  of  plunder,  the  Principal  Sudder 
Ameen  observes,  how  easy  it  would  have  been  for  plaintiff  to  have 
stopped  the  carts  by  lodging  his  complaint  in  any  othel*  thflnnah. 
The  assertion  of  ihe  plaintiff,  however,  that  the  property  wad 
removed  by  force  with  the  aid  of  the  police,  is  throughout  treated 
by  the  Principal  Sudder  Ameen  as  extravagant  and  incredible, 
and  the  plaintiff  loses  much  by  insisting  updn  this  plea.  Doomee 
Mull  was  unnecessarily  made  a  defendant,  and  the  claims  on 
account  of  servants'  wages  and  interest  were,  in  the  Opinion  of 
the  Principal  Sudder  Ameen,  advanced  for  no  other  purpose  than 
that  of  exaggerating  the  pretended  injury,  and  ittising  the  stiirl 
demanded  to  as  high  a  figure  as  possible. 

The  Court,  on  hearing  the  appeal  preferred  by  Sitrrubsookh, 
coincides  entirely  in  the  view  of  the  case  which  has  been  takeil 
by  the  lower  Court.  That  thete  may  be  accounts  between  the 
parties  not  yet  adjusted  is  possible  enough,  for  it  is  admitted  that 
they  have  had  pecuniary  dealings  together;  but  when  one  party, 
instead  of  placing  the  disputed  items  of  account  distinctly  before 
the  Civil  Court,  brings  forward  an  extravagant  cfhai^e,  almost 
amounting  to  a  charge  of  dacoity,  and  hopes,  by  alleging  a  single 
act  of  plunder,  to  save  himself  all  further  trouble,  he  cannot 
expect  to  obtain  a  decree.  The  Court  therefore  fiilly  agrees  Mdth 
the  Principal  Sudder  Ameen  in  regard  to  the  principtd  point  at 
issue,  but  there  are  two  minot  points,  in  respect  of  which  some 
alteration  is  necessary. 
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The  dectee  of  the  lower  Court  dismisses  the  claim  of  the  plain* 
tiff  to  the  158  lutiahs,  the  servants^  wages  and  interest^  and  as 
the  timber  in  store  is^  by  his  own  admission^  in  the  possession 
of  the  plaintiff,  and  is  not  claimed  by  defendants^  a  decree  for 
this  item  {mal  mojoodeh)  is  given  in  favor  of  the  plaintiff^  who 
b  however  made  responsible  for  all  the  costs. 

Amongst  these  costs  are  the  fees  paid  by  Doomee  Mull  to  his 
vakeel,  which  have  been  calculated  on  the  total  value  of  the 
suit,  whereas  only  the  value  of  40  luitahs  was  at  issue  between 
the  plaintiff  and  this  defendant.  If  Doomee  Mull  chose  to 
defend  tiie  whole  suit,  he  did  so  at  his  own  expence.  The  sum 
therefore  chargeable  to  the  plaintiff  on  account  of  Doomee  Mull's 
costs  must  be  calculated  upon  the  estimated  value  of  the  40 
kUtahs  only. 

In  like  manner,  the  costs  chargeable  to  the  plaintiff  on  account 
of  the  defendants,  Ahmud  Shah  and  Seeraj-ooddeen,  must  be 
diminished  in  proportion  to  the  value  of  the  162  ItUtahs,  which  were 
deposited  in  the  plaintiff's  tdl,  and  which  these  defendants  dis- 
tinctly claimed  in  the/titrod  ^wa  as  belonging  to  them  by  pur- 
chase, a  declaration  which  is  inconsistent  with  the  remark  of  the 
Principal  Sudder  Ameen,  that  the  defendants  had  no  claim  upon 
the  property  in  store  in  plaintiff's  tdl.  These  162  luttahs  then 
were  disputed  between  the  parties,  and  a  decree  for  them  having 
been  given  to  the  plaintiff,  a  proportional  deduction  must  be  made 
from  the  amount  costs  chained  to  him  in  the  Court  below. 

The  vakeel  of  the  respondent  consents  to  these  modifications 
of  the  decree,  and  it  is  therefore  unnecessaiy  to  carry  the  case 
before  a  full  bench. 

In  all  other  req>ects  the  decree  of  the  Court  belowis  confirmed. 


The  \4ih  Jtmuanj,  1851. 
Present :   H.  Lushinqton,  Judge. 


especial    appeal   from    the    decision    of 
Case  No.  14  or  1851. -<      J.  S.  Clarke,  Esq.,  Judge  of  Azimgurh, 
[     dated  27th  July  1850. 

DooKHiT,  kulwar,  f Defendant  J,  Appellant, 

versus 

Stid  Faquebr  Hoossein,  (Plaintiff),  Respondent. 

The  particulars  of  this  case  are  to  be  found  in  the  printed 
decisions,  as  above  indicated,  and  in  the  previous  decision  of  the 
Judge  of  Aximgurh,  dated  12th  February  1848. 

2     . 
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Shah  Hyder  Ali^  also  a  defendant^  sold  a  fractional  shaiie  m 
mouzah  Kullenderpore  to  the  d^ndant^  Dookhit^  kuiwar.  The 
plaintiff  sues  to  set  aside  that  sale^  and  become  the  pnrchaselr 
himself  by  the  Mohmnedan  law  of  preemption. 

The  points  which  have  been  finally  ruled  in  the  sereral  deci-» 
sions  are^  that  the  claim  of  a  shafee  is  not  barred  by  a  refusal  on 
his  part  to  purchase  before  the  actual  sale  took  place;  that  the 
plaintiff  is  a  shafee  by  share  and  by  neighbourhood^  and  that 
he  has  not  forfeited  his  claim  by  delaying  to  bring  it  into  Court 
for  14  months. 

The  Principal  Sudder  Ameen,  however,  in  his  decree  14th 
March  1848,  distinctly  declares  that  plaintiff  has  fiuled  to 
bbserve  the  necessary  forms  of  law,  that  is  to  say,  the  immediate 
claim  and  affirmation  by  witness,  called  by  the  Mohumedan  law 
tulluh  i  mofvasibit  o  MHshad,  and  on  the  ground  of  this  fieulure 
he  dismisses  the  suit.  The  Judge,  in  appeal,  apparently  misap^ 
prehends  the  reasoning  of  the  Principal  Sudder  Ameten,  for  he 
writes,  that  the  Principal  Sudder  Ameen  '' adhered  to  his  former 
'^  decision  on  the  main  pointy  that  the  plaintiff  was  not  entitled 
^  to  the  right  claimed,  as  the  evidence  of  the  defendants  proved 
*'  that  he  had  declined  to  purchase  the  property  when  offered 
"  to  him.^'  But  this  refusal  to  purchase  was  not  the  reason  why 
the  Principal  Sudder  Ameen  rejected  plaintiff^s  claim :  that  point 
had  been  finally  disposed  of  by  the  decree  of  the  Zillah  Court, 
12th  February  1848.  The  reason  was,  that  the  immediate  claim 
and  affirmation  by  witness  had  not  been  proved,  and  the  ground 
of  dismissal  has  not  been  impugned  by  the  Judge.  A  special 
appeal  was  therefore  admitted,  because  the  Judge  had  reversed 
the  decretal  order  of  the  Principal  Sudder  Ameen  without  con- 
troverting the  point  upon  which  that  order  is  mainly  founded. 

Unless  it  be  held,  in  opposition  to  the  opinion  of  the  Principal 
Sudder  Ameen,  that  the  necessary  forms  were  observed  by  the 
shafee,  the  decree  of  the  Principal  Sudder  Ameen's  Court  cannot 
be  set  aside.  The  Judge  has  set  aside  that  decree  without  trying 
the  point.  The  decision  of  the  Zillah  Court  is  therefore  annulled, 
and  the  case  remanded  to  the  Judge's  file,  in  order  that  he  may 
try  the  point  which  he  has  left  unnoticed,  as  above  indicated, 
but  without  re-opening  the  whole  question  or  re-considering 
those  points  which  are  herein  declared  to  have  been  finally  dia* 
posed  of. 


2  A 

Digitized  by  LjOOQIC 


19 

The  \%th  January,  1851. 

{B.  Tayler,  T  ?.^«4,. 
A.  W.  Bbgbie,  J^^ff^'^ 
H.  W.  Deans,  Offg.  Judge. 


Cass  No.  4fO  of  1849. 


"Regular  appeal  from  the  decision  of 
Qazie  Yar  Ali  Khan,  Principal  Sud- 
der  Ameen  of  Zillah  Jounpore,  dated 
ISth  November  1848. 


MuTHTR  SiNQH  AND  Urjtun  Singh^  (Plomtiffs),  Appellants, 

versus 
HuBSHxmKER  Singh  and  others,    C Defendants  J,  Respondents. 

The  father  of  the  plaintiff,  (Buhoreenarain,)  purchased  the 
entire  estate  of  Grodhoon,  and  half  of  mouzah  Hydreepore,  at 
public  sale.  Falling  in  balance,  the  estates  were  again  adver- 
tised for  sale  in  1815;  but,  on  the  defendant  Hurshunker  making 
good  the  balance,  a  farming  lease  for  life  was  granted  to  him, 
and  he  continued  to  hold  the  estates  on  this  tenure  till  the  end 
of  1840  A.  D.,  when  a  firesh  settlement  was  made  with  him,  and 
he  was  admitted  to  engage  as  proprietor.  The  plaintiff  did  not 
prefer  his  claim  at  that  time,  but,  in  1848,  on  applying  to  the 
Collector  to  be  reinstated,  he  was,  by  that  authority,  referred  to 
the  Civil  Court. 

The  defendants,  in  reply,  asserted  that  they  were  entitled  to 
hold  the  estates  as  proprietors  under  the  arrangements  made  by 
the  Revenue  authorities;  that  plaintiff^  did  not  appear  at  the  time 
of  the  settlement  to  make  any  claim;  and  that  they,  (the  defend- 
ants) having  been  in  possession  since  1223  Fuslee,  could  not 
now  be  ousted,  and  that  the  plaintiffs'  suit  was  barred  by  the  law  of 
limitation. 

The  Principal  Sudder  Ameen  dismissed  the  plaintiffs^  suit 
under  the  law  of  limitation,  being  of  opinicm,  that  he  should 
have  preferred  his  claim  within  12  years  from  the  date  <m  which 
the  estates  were  placed  under  kham  managemirart  by  the  Col- 
lector, viz.,  the  Fuslee  year  1222;  and  that  the  period  of  12 
yemrs  could  not  be  calculated,  (as  supposed  by  plaintiffs)  firom 
the  date  on  whidi  the  defendant,  Hurshunker,  was  admitted  to 
engage  bm  proprietor. 

The  Court  cannot  concur  in  the  opinion  expressed  by  ihe 
Principal  Sudder  Ameen.  They  hold  iixai  the  cause  ol  aetioa 
arose  from  the  date  of  the  proprietary  engagement  entered  into 
by  the  deCeadaat,  Hurshunker.  The  sequestiation  of  aa  estate 
by  tlie  Ccdlector  for  balances,  or  its  transfer  to  a  farmer,  is  mot 
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destructive  of  the  proprietary  rights  of  the  party  in  "balance 
during  the  period  of  kham  management^  or  of  a  farming  lease ; 
the  proprietor*^  rights  are  merely  in  abeyance,  and  may  be 
revived  on  the  expiration  of  the  attachment  or  farm:  the  Principal 
Sudder  Ameen  has,  evidently,  confounded  sequestrationiniAL  con- 
fiscation. The  case  of  Puhloo  Singh  and  others,  appellants,  vertus 
Sheo  Dutt  Singh  and  others,  respondents,  decided  by  this  Court 
on  the  11th  January  1847,  is  tated  by  the  Principal  Sudder  Ameen 
in  support  of  his  opinion;  but  that  case  is  not  in  point,  as  in 
that  instance  the  rights  of  the  former  proprietor  had  been  confii- 
cated  for  evasion  of  Criminal  process  \  a  measure  which  utterly 
annihilated  the  pre-existent  right  of  property. 

The  Court  accordingly  reverse  the  decision  of  the  Principal 
Sudder  Ameen,  and  remand  the  case  for  retrial  with  reference  to 
the  merits. 


The  18/A  January,  1851, 
Present: 


fB.  Tayler,         1  1  j    . 
•  J  A.  W.  Bemie,  )''«^^^^ 
l_H.  W.  Dbanb,  Ojfg.  Judge. 


r  Special  appeal  from  the  decision  of  Mouh- 
n.  -  xr^  T^«i  ^  loftn  J  vee  Mohumed Hoossein  Khan Buhadur, 
Case  No.  145  of  1850.  ^      principal  Sudder  Ameen  of  Zillah 

[_     Bareilly,  dated  8th  December  184^9. 

OooDO  SiKGH,  /Defendant J ^  Appellant, 

versus 

MiTssuMAT  HtjR  KooNWXjR,  (Plaintiff)^  Respondent. 

This  is  the  second  time  this  case  has  been  before  this  Court  in 
appeal.  On  the  14th  July  1849,  the  catse  was  remanded  by  Mr. 
Lushington,  for  the  reasons  stated  in  his  proceedings,  which  will  be 
found  at  page  231  of  the  printed  reports  for  1849.  The  object  in 
remanding  the  case  was,  that  the  Principal  Sudder  Ameen  should 
enquire  into  the  fact  of  the  alleged  transfer  to  the  plaintiff  by  Bidhee 
Singh.  If  that  were  found  to  have  actually  taken  place,  a  decree,  in 
favor  of  the  plaintiff,  would  follow  as  a  matter  of  course.  But  the 
Principal  Sudder  Ameen,  notwithstanding  his  having  found  that 
the  alleged  transfer  is  a  fiction,  decrees  in  the  favor  of  plaintiff; 
the  reason  assigned  being,  that  the  names  of  Sewa  and  die  other 
defendants  had  not  been  registered  in  the  place  of  Bidhee^s,  and 
that  these  defendants  had  filed  confessions  of  judgment.  These 
reasons  are  obviously  inconclusive,  for  the  non-r^stry  of  names 
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does  not  deprive  a  pesson  of  his  zemindaree  rigbts,  and  the  confess 
sions  of  judgment  were  palpably  coUusii^.  The  Principal  Sudder 
Ameen  had  only  to  deal  with  the  plaintiff's- cause  of  action^  which 
was  the  alleged  sale  to  her  of  his  rights  by  Bidhee.  As  that 
allegation  is  declared  by  the  Principal  Sudder  Ameen  to  be 
false^  the  plaintiffs  claim  falls  to  the  ground*^  In  the  words  of 
the  certificate  of  special  appeal^  the  Principal  Sudder  Ameen  ought, 
^  on  his  own  showing  to  have  dismissed  the  plaintiffs  claim 
"  instead  of  decreeing  in  her  favor/' 

The  Court  accordingly  reverse  the  Principal  Sudder  Ameen's 
decision^  and  dismiss  the  suit.     Costs  payable  by  respondent*. 


The  ISth  Jamary,  185L 


Tatler^  1:  k.  ^ 

Present :  \  A.  W.  Begbib,   J^^^9^^ 

Deane^  Ojgfg.  Judge^ 


fB.  Tay 
' :  4  A.  W. 
LH.  W. 


C  Special    appeal  from    the  decision    of 
Case  No.  252  or  1850  J      8.  S.Broum^Esq.,  Judge  of  Goruck- 

[^    pore,  dated  27th  June  1849. 

BuTTOO  SahoOj  f  Plaintiff  J,  Appellant, 
versus 
SusTEE  Ram  and  others^  fDefendantsJ,  Respondents. 

The  report  of  this  case  will  be  found  at  page  185  of  the  print- 
ed reports  for  zillah  Goruckpore^  for  the  year  1849. 

A  special  appeal  was  granted  to  try^  ^'  whether  the  exposition  of 
^the  law,  contained  in  the  following  passage  in  the  Judge's  deci- 
"  sion,  be  correct  or  otherwise.*' 

*'  The  order  therefore  remained  a  dead  letter,  and  as  the  set- 
'^tlement  arrangements  were  in  consequence  incomplete,  the 
''  Revenue  authority  had  power,  iinder  Section  20,  to  determine 
''the  distribution  of  the  profits  as  well  as  the  right  of  engagement 
''with  Government,  iinder  the  Clause  1,  Section  10;  nor  can 
"  these  arrangements  become  now  the  subject  of  a  Civil  suit.'* 

In  the  opinion  of  the  Court,  the  above  exposition  of  the  law  is 
not  correct.  Section  20  of  Regulation  VII  of  1822  does  not  confer 
the  power  on  Collectors  of  remodelling  arrangements  previously 
made  under  Section  10.  On  the  contrary.  Section  10  is  not 
among  the  Sections  enumerated  in  Section  20,  of  which  the  powers 
are  to  be  "ordinarily  exercised  by  Collectors  when  employed  in 
"making  or  revising  settlements  of  the  land  revenue.^'  The 
finality  of  the  arrangements  made  under  Clause  1,  Section  10  of 
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the  Regulation  is  contended  for  by  the  appellant^  who  argues  that 
Section  20  ''conferred  no  authority  on  the  Collector  to  disturb 
''the  subsisting  rights  and  arrangements,  which  were  affirmed 
"and  maintained  at  the  settlement/^  and  this  Court  are  of  opinion, 
that  the  plaintiff's  statement  is  agreeable  to  law.  The  Judge's 
confirmation  of  the  order  of  the  lower  Court  being  therefore 
based  on  an  erroneous  conception  of  the  law,  cannot  be  main- 
tained. His  decision  is  accordingly  annulled,  and  the  case 
remanded  for  retrial  with  reference  to  the  foregoing  observations. 


The  18/A  January,  1851. 
Present , 


fB.  Tayler,         "\  .  , 
LH,  W.  Beane,  Offg.  Jud 


Beane,  Offg.  Judge. 

t  Special  appeal  from  the  decision  of 
S.  S.  Brown,  Esq.,  Judge  of  Goruck- 
pore,  dated  15/A  November  1849. 

Thakoor  Bhowannee  Buksh  and  Mussumat  Umlak  Koonwur, 
(PlaintiffsJ,  Appellants, 

versus 

OoouN,  tewarree,  (Defendant),  Respondent. 

For  the  particulars  of  this  case  see  pages  240  to  242  of  the 
printed  decisions  for  zillah  Groruckpore,  for  the  year  1849. 

A  special  appeal  was  granted  on  the  following  grounds; — 

"  I  admit  a  special  appeal  to  determine  whether  the  Judge  has 
"  not  acted  contrary  to  judicial  usage  in  adjudicating  the  case  in 
"  favor  of  the  defendant  Oogun,  tewarree,  on  a  new  plea  urged  in 
"  his  petition  of  appeal,  inconsistent  with  that  on  which  he 
"  defended  the  suit  in  the  Court  of  first  instance,  and  in  admit- 
"  ting  fresh  evidence  in  support  of  that  plea,  and  whether  he 
"  ought  not,  under  the  circumstances,  to  dismiss  the  appeal.'' 

The  Court,  although  admitting  that  the  nature  of  the  plea  in 
appeal  is  somewhat  different  from  that  urged  by  the  defendant, 
Oogun,  tewarree,  in  the  Moonsiff's  Court,  are  of  opinion  that  the 
inconsistency  is  not  so  great  as  to  render  the  dismissal  of  the 
defendant's  appeal  necessary.  Both  parties  appear  to  have  con- 
cealed part  of  the  truth  in  their  pleadings  in  the  Moonsiff's  Court, 
the  plaintiffs  alleging  that  the  deed,  imder  which  the  estate  had 
been  transferred  to  Sudanund,  was  a  simple  mortgage,  whereas  it 
eventually  proved  to  be  a  deed  of  conditional  sale,  the  period  of 
foreclosure  of  which  expired  in  1211  Fuslee^  corresponcUng  with 
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1804  A*  ]>«  The  defendant^  Oogun^  tetparreiy  on  the  other  haiid> 
did  not  admit  that  there  had  heen  either  a  mortgage  or  conditional 
^e,  but  would  have  led  the  Court  to  believe  tl^t  the  esti^te  had 
been  sold  tmoondiHonaUy  to  Sudannnd.  It  is^  however^  clear^  that 
the  conditional  tale  under  the  deed  produced  in  the  MoonsifPti 
Court  became  absolute  in  1211  Fuslee^  corresponding  with  1804 
A.  D.,  and  therefore  the  provisions  of  Regulation  XVII  of  1806, 
(which  are  declared  by  Construction  No.  672^  not  to  have  retrosr 
peotive  effect)  do  not  apply,  and  the  mortga^gers  have  lost  theif 
right  of  redemption.  Sudanund  was  in  fact  the  proprietor  b; 
purchase,  although  the  purchase  had  not  bc^  effected  exactly  in 
the  manner  mginally  asserted  by  the  defendant,  0<^gan,  tewarree. 
The  decision  of  the  Judge  is  therefore  quite  just,  and  the  Moon- 
siff  was  clearly  wrong  in  declaring  that  the  plaintiff's  right  to 
redeem  had  not  been  lost.  The  Court  accordingly  dismiss  the 
appeal,  with  costs. 


Present 


The  20th  January,  1851. 
[_H.  W.  Dbanb,  Offff.  Judi 


C  Special  appeal  from    the    decision  of 
Casb  No.  149  of  1850.  <      J.  T.  Rivaz,  Esq.,  Judge  of  Benares, 

[     dated  \%th  September  1849. 

Ramputt,  ("Defendant J,  Appellant, 

versus 

AtLYJOo,  (Plaintiff)  9  Respondent. 

This  case  will  be  found  at  page  106  of  the  printed  reports  for 
siUah  Benares  for  1849. 

A  special  appeal  was  admitted  to  try,  1st,  ''whether,'  with  refers 
ence  to  established  precedents,  the  plaintiff  ought  not  to  have 
been  nonsuited,  in  consequence  of  his  not  having  produced  a  cer- 
tificate of  his  being  the  heir  of  Russooljoo,  under  thp  provisions 
of  Act  XX.  of  1841;  2nd,  whether  the  Principal  Sudder  Ameen 
^d  Judge  have  not  overcharged  the  appellant  in  the  matter  of 
costs,  with  reference  to  the  portion  of  the  claim  dismissed  by 
them.'' 

With  regard  to  the  first  point  in  the  certificate,  the  Court  are 
of  opinion  that  the  nature  of  the  claim  is  not  such  as  to  necessi- 
tate the  production  of  a  certificate  of  heirship  under  Act  XX  of 
1841.  That  enactment  was  intended  to  facilitate  the  collection 
of  debts  on  succession,  which  may  be  payable  in  respect  of  the 
•states  qf  deceased  persons^    The  present  suit  is  to  rctcover  tba 
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price  of  goods^  and  the  amount  of  loss  sustained  by  the  non-deC- 
very.  The  appellant's  objection  under  this  head  is  accordingly 
x)verruled.  With  regard  to  the  second  point  of  the  certificate, 
there  can  be  no  doubt  that  there  has  been  a  mistake  committed 
by  the  Principal  Sudder  Ameen  and  Judge  in  adjudicating  the 
costs.  The  Principal  Sudder  Ameen's  phraseology  is  somewhat 
obscure,  but  the  Court  agree  with  the  Judge  in  construing  his 
order  as  dismissing  the  claim  to  Rs.  1^500,  on  account  of  damages, 
and  for  this  proportion,  therefore,  the  plaintiff  should  have  been 
made  to  pay  costs^  whereas  defendant  has  actually  been  saddled 
with  costs  on  the  entire  claim  of  Rs.  8^100  minus  Bs.  100.  The 
order  of  the  two  lower  Courts  are  accordingly  amended,  and  costs 
will  be  charged  to  the  appellant  on  the  sum  of  £s.  1,600,  and 
no  more. 


Present, 


The  27th  January,  1851. 

{A.  W.  Beobie,  1  ,  ^  . 
H.  LUSHINGTON,  y^'^S''^ 
H.  W.  Dbanb,  C^g.  Judge. 


CRegular  appeal  from  the  decision  of 
n  XT^  ta-i  ^  iQKn  J  Yoosuf  Hussun  Khan,  Principal  Sud- 
Case  No.  161  of  1850.  ^      ^^^  j^^  ^^  Rutehpore,  Zed  25th 

L     February  1850. 

MussuMAT  BoLBE  Bebbee  AND  OTHERS,  (PlaintvffsJ,  Appellowts, 

versus 
HoossEiN  BvRSH  Khan  AND  OTHERS,  (Defendants),  Respondents. 

This  suit  was  brought  in  the  lower  Court  for  the  recovery  of 
certain  shares  of  ancestral  property  inland^  that  is  to  say,  Mussu- 
mat  Bolee  Beebee,  Dan  Beebee  and  Taj  Beebee,  claimed  to  be  recog- 
nized as  sharers  to  an  extent  specified  in  four  mouzahs,  Tuffee- 
rabad,  Burrowra,  Gopalpore,  and  Soneekhera,  as  the  co-heirs  and 
successors  of  Shumsheer  Khan,  the  original  proprietor.  A  fourth 
plaintiff^  Mussumat  Ruheem  Beebee,  claimed  to  be  recorded  in 
Burrowra,  Gopalpore,  and  Soneekhera,  only,  by  reason  that  the 
rights  of  her  father  Ahmud  Ali  Khan,  in  the  fourth  mouzah  (Tuffee- 
rabad)  had  been  alienated  by  public  sale:  wasUdt  is  further 
claimed  to  the  amount  of  Rs.  24,729-14.  The  full  value  of  suit 
is  Rs.  30,109-9-3. 

The  pedigree  of  the  family  may  be  thus  set  forth. 
Shumsheer  Khan, 


Ahmud  AU  Khim— Khoflhjrd  AU— Ali  Baksh— Bolee   Beebee-Dan   Beebee— Tivl    Beebee. 
Habeem  Beebee.  GholMn   Ali— Hooesda  Bukali  Itaea— Zeenab    Beebee— Rothvu"^ 
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Three  of  the  plidntiffs  are^  consequently^  the  daughters  of 
Shumsheer  Khan^  and  the  fourth  plaintiff  is  his  grand-daughter 
by  his  eldest  son  Ahmud  Ali  Khan.  The  principal  defendant, 
Hoossein  Buksh  Khan^  is  the  grandson  of  Shumsheer  Khan  by 
Khoshyd  Ali^  the  second  son  of  Shumsheer  Khan. 

The  plaint  states,  that  the  whole  property  was  possessed  by 
Shumsheer  Khan  during  his  life,  that  Shumsheer  KJian  died  on 
23rd  November  1833,  that  his  eldest  son,  Ahmud  Ali  Khan, 
succeeded  him,  and  held  jointly,  with  his  sisters,  the  plaintiffs, 
Mussumat  Bolee  Beebee,  Dan  Beebee  and  Taj  Beebee;  that  Kho- 
shyd Ali  died  in  the  life-time  of  his  father,  by  which  event  his 
offspring  is  precluded  from  succession;  and  that  Ali  Buksh,  the 
third  son  of  Shumsheer  Khan,  was  lost ;  Ahmud  Ali  Khan  died 
in  1889  A*  D.,  and  at  the  settlement,  which  took  place  in  1840^ 
Hoossein  Buksh  Khan  contrived  to  be  admitted  to  sole  engage- 
ments, pleading  in  his  favor  a  hibbehnamah  bil-avrnz  from  his 
grandfather  Shumsheer  Khan.  It  is  urged  by  the  plaintiffs, 
that  the  above  document  has  been  pronounced  by  the  Courts 
to  be  a  forgery,  inasmuch  as  when  the  interest  of  Ahmud  Ali 
Khan  in  Tuffeerabad,  which  had  been  pledged  by  him  during 
his  life-time,  was  sold  in  1841,  and  was  purchased  by  Bho- 
waunee  Singh  and  Ishree  Singh,  a  suit  by  the  purchasers  against 
Hoossein  Buksh  Khan,  for  possession  of  the  right  they  had 
bought,  was  decided  in  their  favor,  and  the  hibbehnamah  rejected 
in  a  regular  suit  decided  in  July  1845.  Mussumat  Bolee  Bee- 
bee, Dan  Beebee,  and  Taj  Beebee  aver,  that  they  have  held 
possession  of  their  shares  in  mouzah  Tuffeerabad  until  1841, 
the  date  on  which  the  rights  therein  of  their  brother  were  sold, 
consequently,  that  their  suit  is  brought  within  the  legal  period 
of  12  years.  They  also  aver,  that  as  respects  the  other  pro- 
perty, they  have  held  possession  of  their  shares  till  1840,  when 
the  settlement  was  made  with  Hoossein  Buksh  Khan.  Ruheem 
Beebee  pleads  that  her  suit  is  within  the  legal  period,  whether 
her  cause  of  action  be  taken  to  be  the  death,  in  1889,  of  her 
father  Ahmud  Ali  Khan,  or  the  settlement,  in  1840,  with  her 
cousin  Hoossein  Buksh  Khan. 

There  are  several  classes  of  defendants,  1st,  Hoossein  Buksh 
Khan,  2nd,  Bhowannee  Singh  and  Ishree  Singh,  who,a8abovemen- 
tioned^  purchased  the  interest  of  Ahmud  Ali  Khan  in  mouzah 
Tuffeerabad,  and  8rd,  persons  to  whom  the  rights,  of  which  Hoos* 
sein  Buksh  Khan  got  possession  at  the  settlement,  have  been 
alienated  from  time  to  time. 

The  answer  of  Hoossein  Buksh  Khan  is,  that  the  cause  of  action 
is  thrown  back  so  far  as  1833,  since  which  time  he  has  held  sole 
possession  under  the  hibbehnamah  from  Shumsheer  Khan.  The 
suit  therefore,  according  to  this  plea,  is  barred. 
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Bhowannee  Singh  andlshree  Singh  join  with  Hooasein  Buksh 
Khan  in  fixing  the  canse  of  action  at  1833,  and  they  add^  that 
when  they  purchased  the  interest  of  Ahmud  Aii  Khan  in  Toffee* 
rabad,  it  was  not  then'  denied  that  the  four-'anna  ahare^  which  they 
bought^  belonged  to  Ahmud  Ali  Khan  alone. 

It  is  unnecessary  to  give  in  detail  the  pleas  put  forward  by  the 
remaining  class  of  defendants.  The  validity  of  their  defence 
rests  on  the  validity  of  the  defence  set  up  by  Hoossein  Buksh 
Khan. 

The  Principal  Sudder  Ameen  dismissed  the  suit  under  the 
law  of  limitations.  He  has  observed  that  the  fouieenamah,  drawn 
up  in  1834,  of  Shumsheer  Elhan^  contains  no  mention  of  the 
names  of  his  daughters^  and  that  the  daughters  were  not  recorded 
in  succession  to  him ;  that  a  suit  in  regard  to  mouzah  Burrowra^ 
instituted  by  Shumsheer  Khan,  was  carried  on  after  his  death 
by  Ahmud  Ali  Khan  alone,  and  that  the  plaintiffs,  notwithstand- 
ing that  a  notice  was  issued  inviting  their  attendance,  did  not 
appear;  that  the  decree  obtained  by  Ahmud  Ali  Khan,  in  regard  to 
mouzah  Burrowra,  was  obtained  by  him  alone  ;  that  in  1834,  the 
female  relatives  of  Shumsheer  Khan  did  not  appear  when  a  notice 
was  issued  for  a  division  of  shares  in  one  of  the  villages  now  in  dispute ; 
that  Ahmud  Ali  Khan  having  pledged  his  right  in  Tuffeerabad  in 
1836,  the  cause  of  action  cannot  be  calculated  firom  the  subsequent 
date,  1841,  when  the  aforesaid  right  was  sold;  that  when  Bho- 
wannee Singh  sued  for  possession  in  Tuffeerabad,  the  present 
plaintiffs  were  not  made  defendants;  that  they  are  not  shown  to 
have  taken  any  part  in  the  tehseel  accounts,  which  were  rendered 
on  the  death  of  Shumsheer  Khan.  In  regard  to  the  plaintiff, 
Buheem  Beebee,  the  Principal  Sudder  Ameen  has  remarked,  that 
had  she  sued  separately,  as  heir  of  her  father,  her  claim  would  be 
within  the  legal  period,  but  is  barred  when  suit  is  brought  for 
the  recovery  of  property  held  by  her  grandfather,  and  that  her 
claim  is  further  vitiated  by  its  association  with  that  of  the  other 
plaintiffs. 

In  the  propriety  of  this  judgment  the  Court  do  not  concur.  It 
is  shown  that  Ahmud  AU  Khan  was  duly  recorded  in  succession 
to  his  father,  and  held  possession  up  to  the  date  of  his  death;  and 
such  possession  iu  not,  in  the  opinion  of  the  Court,  as  respects  the 
claim  of  Mussumat  Bolee  Beebee,  Dan  Beebee,  and  Taj  Beebee, 
an  adverse  possession.  It  can  be  accounted  adverse  only  on  proof 
by  the  party  resisting  their  pretensions  of  their  exclusion  under 
special  and  extraordinary  circumstances.  The  cause  of  action  the 
Court  hold  to  be  one  and  the  same  as  regards  all  the  plaintiffs; 
it  is  the  dispossession  under  the  settlement  in  1840,  with  Hoos- 
sein Buksh  Khan,  and  under  this  view,  there  is  no  reason  why 
the  claim  of  Buheem  Beebee  may  not  be  tried  aloog  with  that  a( 
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Bolee  Beebee^  Dan  Beebee,  and  Taj  Beebee.  The  defendant, 
Hoo88ein  Buksh  Khan,  has  relied,  the  Court  remark,  on  possession 
in  virtue  o£  the  hibbehnamah  from  Shumsheer  ELhan,  and  his  wit- 
Besses  depose  to  his  possession  in  general  terms;  the  hibbehnamah 
would,  however,  appear  to  have  been  authoritatively  declared  to 
be  invalid,  and  if  so,  it  is  not  open  to  Hoossein  Buksh  Khan  first 
to  plead  possession  in  virtue  of  the  hibbehnamah^  and  when 
that  plea  fails  him,  to  plead  possession  irrespectively  of  the 
hibbdmamah. 

The  Court,  entertaining  no  doubt  whatever  that  the  suit  may 
be  lawfully  tried  on  its  merits,  remand  it  to  the  file  of  the 
Principal  Sudder  Ameen  for  that  purpose. 


Present 


The  27th  January,  1851. 

fA.  "W.  Beobie,  1  t  j 
Jh.  Lushington,/-'^*'^' 
[H.  W.  Deane,  Offff.  Judge. 


Case  No.  119  op  1850. 


^Special  appeal  from  the  decision  cf 
Abdool  Azeez  Khan,  Principal  Sud- 
der Ameen  of  Goruckpore,  dated  20th 
December  1849. 


Rajah  Odetna&ain  Mull,  (Plaintiff),  Appellant, 
versus 

Thakoor  Singh  and  others,  (Defendants),  Respondents. 

This  suit  was  brought  to  obtain  possession  of  eight  beegahs  of 
land,  stated  to  appertain  to  the  plaintiff's  village  of  Acre  Berinjee, 
together  with  wasildt,  from  1244  to  the  rubbee  kists  of  1255 
Fuslee. 

The  plaintiff's  claim  was  dismissed  by  the  Court  of  first 
instance,  and  the  decision  was  affirmed  in  appeal  by  the  Principal 
Sudder  Ameen. 

A  special  appeal  was  allowed  to  try,  whether  the  lower  Court 
has  not  erred  in  dismissing  the  plaintiff's  claim  under  the  statute 
of  limitations,  inasmuch  as  the  plaintiff  was  admitted  to  engage- 
ments by  the  Bevenue  authorities  within  12  years  from  the  date 
of  institution  of  suit. 
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The  Court  are  not  disposed  to  think  that  the  judgment  of  the 
lower  Court  can  be  disturbed  under  the  above  certificate.  The 
plaintiff  is  proprietor  of  the  village  of  Acre  Berinjee^  and  the 
defendants  own  the  adjoining  mouzah  of  Kuthowleea.  At  the  settle- 
ment effected  in  1836^  the  piece  of  land  in  dispute  was  measured 
within  the  ruqbeh  of  mouzah  Acre  Bennjee.  It  was  however  culti- 
vated by  the  defendants^  residents  of  Kuthowleea^  and  a  summary 
suit  by  the  plaintiff  for  rent  of  the  land  was  thrown  out  by  the 
Revenue  Court.  The  plaintiff  then  applied  to  the  Civil  Court  for 
an  order  which  should  recognize  his  proprietary  title  to  the  land. 
The  Court  of  first  instance  found  that  it  had  been  formerly  settled 
with  the  defendants  as  part  of  mouzah  Kuthowleea^  and  that  they 
had  been  in  possession  of  it  from  time  immemorial^  and  the 
Court  rejected  the  plaintiff's  claim  under  the  limitation  law.  An 
appeal  was  carried  up  to  the  Court  of  the  Principal  Sudder  Ameen, 
and  though  that  authority  has  not  found  the  fact  of  former  settle- 
ment with  the  defendants  so  distinctly  as  the  Sudder  Ameen  had 
found  itj  he  yet  has  entirely  concurred  with  the  Court  of  first 
instance  in  holding  that  possession  by  the  defendants  had  been 
proved  for  a  length  of  time  sufficient  to  bar  the  cognizance  of 
the  suit.  The  circumstance^  that  the  disputed  land  was  measur- 
ed within  the  ruqbeh  of  the  plaintiff's  village  in  1836,  whether 
this  were  brought  about  by  fraud  on  the  part  of  the  plaintiff,  or 
inadvertence  on  the  part  of  the  settlement  authority,  cannot,  in 
the  opinion  of  the  Court,  in  any  way  affect  the  right  of  the  lower 
Courts  to  pronounce  the  decision  at  which  they  have  arrived.. 

The  appeal  is  therefore  dismissed. 


The  27ih  January,  1851. 


Beobie,   \  7  j 
Present ;  ^  H.  Lushington,  J-^**^^^*^ 
Deane,  Offg.  Judge. 


fA.  W. 
\  H.  Lus 
LH.  W. 


{Special  appeal  from  the  decision  of 
A.  Lang,  Esq.,  Judge  of  Allahabad, 
dated  %9th  May  1850. 

Seetul  Buksh,  fPlttinliff),  Appellant, 

versus 

Adhar  Singh  and  Jitrbundhun  Singh,  (Defendants), 
Respondents. 

The  particulars  of  this  case  will  be  found  at  page  129  of  the 
printed  decisions  of  the  Zillah  Courts  for  May  1850. 
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A  special  appeal  wa&  admitted  to  determine^  whether  the  plain- 
tiflPs  suit  has  been  correctly  foiind  by  the  lower  Courts  to  be 
barred  by  the  statute  of  limitations. 

The  plaintiff  in  this  suit  is  the  brother  of  Gundhuruf  Singh^ 
^deceased),  and  uncle  of  the  two  defendants.  Gundhuruf  Singh 
died  in  1843^  and  his  sons^  the  defendants^  have  been  recorded  in 
the  Collector's  books  in  succession  to  him.  The  plaintiff  has 
brought  siiit  for  his  share  of  the  property^  which^  as  he  asserts^ 
he  held  conjointly  with  Gundhuruf  Singh.  The  Principal  Sud- 
der  Ameen  rejected  his  claim^  as  barred  by  lapse  of  time.  The 
Judge  affirmed  this  decision  in  the  following  words.  ''  The  Prin- 
cipal Sudder  Ameen  has  dismissed  the  plaintiff's  claim^  consider* 
ing  the  pleas  set  forth  by  the  defendants  established^  and  as  it  is 
quite  clear  that  the  plaintiff's  claim  is  inadmissible  under  the 
limitation  Regulations^  the  defendants  having  been  in  undisturbed 
possession  of  the  property  claimed  for  considerably  more  than 
12  years^  I  see  no  reason  for  interfering  with  the  Pnndpal  Sud- 
der Ameen's  decision;  without  summoning  the  respondents^  there- 
fore^ I  dismiss  the  appeal.'' 

The  Court  consider  the  above  finding  of  the  Judge  to  be  too 
vague.  The  record  of  the  case  shows^  that  at  the  settlement  in 
1838^  Gundhuruf  Singh  expressly  allowed  the  right  of  the  plain- 
tiff to  a  share  in  the  property^  and  assigned^  as  his  reason  for  not 
effecting  a  division^  that  the  property  was  too  small  to  be  divided. 
The  question^  therefore,  which  arises,  is,  whether  Seettd  Buksh 
maintained,  until  the  death  of  his  brother  in  1843,  possession  of 
the  right,  which,  in  1833,  his  brother  Gundhuruf  Singh  had 
admitted  to  belong  to  him.  If  Seetul  Buksh  did  maintain  such 
possession,  the  «uit  is  clearly  not  barred;  if  not,  it  is  incumbent 
on  the  Judge,  in  deciding  that  the  suit  is  barred  under  the  limita-* 
tion  law,  to  fix  the  period  of  dispossession. 

The  suit  is  remanded  for  retrial  to  the  Judge's  file^  with  refer- 
ence to  the  above  remarks. 
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Tke  29th  Jarmary,  1851. 
Present:  B.  TayleIi,  Judge. 

{Special  appeal  from  the  decision    of 
hih  Sq^ttmber  1850. 

MouLVEE  Gholam  Hussun  and  others^   (^Plaintiffs J,  Appellants, 

versus 
Shah  Mqhboob  Allum  and  others^  (Defendants),  Respondents. 

The  suit  was  instituted  to  recover  Bs.  8-11,  the  rent  of  a  field 
(No.  464)  for  tlie  year  1255  Puslee. 

The  moonsiff  finds  that  the  plaintiffs  have  collected  rent  &om 
the  ryot,  who  cultivates  the  field,  from  the  time  of  the  settlement 
of  the  village  to  the  year  1254,  and  that  the. land  is  recorded 
as  belonging  to  the  plaintiffs. 

A  special  appeal  was  granted  to  try,  "  whether  the  Principal 
Sudder  Ameen  has  acted  in  conformity  with  judicial  usage  in  hav- 
ing directed  the  plaintiff  to  establish  his  right  to  the  field  before 
he  can  sue  for  the  rent/' 

It  appears  that  a  hutvxarah  had  been  made  between  tl^  parties 
of  their  respective  fields,  but  never  carried  into  execution.  The 
defendants,  after  a  long  period,  applied  to  the  Revenue  authority 
to  enforce  this  butwarrah,  but  tiieir  application  was  unsuccessful. 

The  butwerrak  not  having  been  carried  into  effect,  and  the 
land  having  been  recorded  as  the  property  of  the  plaintiffs,  the 
Principal  Sudder  Ameen  acted  irregularly  in  referring  the 
plaintiffs  to  a  regular  suit  to  establish  that  right  to  the  land. 
The  point  on  which  the  decision  rests,  is,  whether  the  plaintiffs 
have  teen  in  possession  of  the  land  and  have  received  the  rent 
£rom  the  time  of  the  settlement  to  the  year  1254  Fuslee. 

The  Principal  Sudder  Ameen's  decision  is  reversed,  and  the 
suit  remanded,  in  order  that  he  may  pass  another  decision  with 
reference  to  the  foregoing  remarks. 
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7%«  29th  January,  1851. 
Present:  B.   Taylbr,  Judge. 

r  Special  appeal  from  the  decision    of 

Cask  No.  28  of  1851 J      J^'^P«-shad>  Additional  Princijua 

I      Sudder  Ameen  of  Azimgurh,  dated 
[^     bth  September  1850. 

Gholam  Hussun^  ("PlainHjffJ,  Appellant, 

versus 

FussEE-ooLLAH^  (Defendant),  Respondent. 

The  suit  was  brought  for  the  recovery  of  five  biswahs  of  land^ 
forming  part  of  a  portion  comprising  one  beegah  and  a  half. 

A  special  appeal  was  granted  to  try,  *'  whether  the  Principal 
Suddtar  Ameen  had  not  acted  contrary  to  judicial  usage  in  having 
omitted  to  determine  an  important  plea  material  to  the  issue.^' 

The  plaintiff's  right  to  the  quantity  of  land,  claimed  by  him, 
is  not  denied  by  the  defendant.  The  Moonsiff,  after  going  him- 
self to  the  spot,  and  making  a  careful  investigation,  decided  that 
the  five  biswaJis  sued  for  was  included  in  the  one  and  a  half 
beegah. 

The  Prindpal  Sudder  Ameen,  although  the  suit  was  brought  to 
set  aside  the  entries  in  the  putwarree^s  papers,  as  erroneous,  appears 
to  have  decided  the  case  on  the  putwarree^s  evidence,  he  reversed 
the  Moonsiff^s  decision  without  determining  whether  the  land 
formed  a  portion  of  the  one  and  a  half  beegah  or  not. 

As  the  Principal  Sudder  Ameen  has  omitted  to  determine  whe- 
ther the  five  biswahs  is  in  excess  of  the  one  and  a  half  beegahs  of 
land  claimed  by  l&e  plaintiff,  his  decision  is  revra*sed,  and  the 
suit  remanded,  in  order  that  he  may  consider  this  point,  and  pass 
a  decision  witii  reference  to  the  plea  of  the  plaintiff,  the  determin- 
ation of  ^hich  is  material  to  tibe  adjudication  of  the  suit. 
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The  29th  January,  1851. 
Pre$eni:  H.  W.  Dsane^    Offg.  Judge. 


Case  No.  214  op  1849.  ^ 


Regular  appeal  from  the  deciiian  of 
Mr.  J.  Campier,  Principal  Sudder 
Ameen  of  Mirzapore,  dated  Zlst 
August  1849. 

Baboo  Moonna  Lall  And  Baboo  Luohmebnarain^  fPlamtiffs), 

AppeHantSj 

versus 

GuNGAPERSHAD  AND  OTHERS^  (Defendants),  Respondents^ 

The  particulars  of  this  claim  and  the  judgment  passed  thereon 
by  the  Principal  Sudder  Ameen  are  as  follows : — 

''  Claim^  to  obtain  a  redemption  from  mortgage  of  mouzah 
'^  Nukuhra,  uslee  and  dakhlee,  pergunnah  Huvelee  Chunar^  at  a 
^'  jumma  of  Bs.  1^501^  or  three  times  thereof  Bs.  4^508:  to  uphold 
'^  possession  thereof^  by  setting  aside  the  orders  of  the  Criminal 
*'  and  Circtdt  Courts,  dated  respectively  the  27th  May  and 
*'  Ist  July  1848;  to  expunge  the  names  of  Gungapershstd  and 
''  Grokul  Dass,  nihindars  or  mortgagees,  nephews  of  Baboo 
''  Balmookund,  from  the  Government  record,  and  to  recover  Bs. 
'^  9,168-2-2,  principal  and  interest,  on  account  surplus  proceeds, 
'^  otherwise  wasildt  of  the  said  estate  from  1240  to  1254  Fuslee, 
^  as  specified  at  the  foot  of  plaint,  as  per  conditions  entered  into 
''  in  a  byenamah  or  deed  of  sale  executed  by  Bullum  Dass,  Brij- 
''  rumun  Dass,  Baboo  Hurkishen  Dass,  and  Bissashurpershad, 
'^  dated  24th  October  1847,  and  an  agreement  executed  by  Baboo 
'^  Sadho  Lall  of  Benares,  dated  15th  June  1832 :  total  amount  of 
'*  claim,  Bs.  13,671-2-2. 

''  In  this  case  the  plaintiffs  allege  that,  according  to  ^uAe^ilAa/a,  a' 
''  sum  of  Bs.  4,000  was  due  toGt)palDassand  Chote  Lall,  nephews 
''  of  Lalla  Sadho  Lall,  of  Chunar,  from  Sadho  Lall  of  Benares : 
^'  the  latter  borrowed  from  them  the  further  sum  of  Es.  1,000, 
"  making  a  total  of  Bs.  5,000,  for  which  he  executed  an  ikrama- 
"  mah  or  agreement,  dated  15th  June  1835,  pledging  his  estate 
''  of  mouzah  Gungpore  Sheopore,  with  the  following  conditions, 
'^  that  out  of  the  collection  of  the  said  estate,  a  sum  of  Bs.  2,975 
''  should  be  paid  for  Government  revenue,  &c.,  and  out  of  the  rest, 
''  part  should  go  for  payment  of  the  interest  due,  namely,  of 
''  Bs.  4,000,  at  eight  annas  per  cent.,  and  of  Es.  1,000,  atone  rupee 
''  per  cent,  per  mensem;  should  there  remain  any  surplus,  it  should 
''  go  for  the  liquidation  of  the  amount  principal,  and  should  the 
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'^  collections  be  not  sufficient  for  the  abdte  payments^  ^bst  itkdnt^ 
^*  gagee  was  at  liberty  to  collect  the  deficiency  from  the  estate  6f 
*'  Nukuhra;  that  the  mortgagee,  whose  heirs  are  Gnngapershad 
^'  and  Gokul  Bass,  two  of  the  defendants  in  the  case,  had  entered 
*'  into  possession,  and  realized  from  the  estate  of  Gungpore 
''  Sheopore,  from  the  year  1240  to  1242  Fuslee,  the  sum  of 
^  Bs.  11,163-10-S^  and  that  he  had  not  paid  any  Government 
*'  revenue  for  1242  Puslce,  in  consequence  of  which  the  mort- 
^'  gager  paid  the  same  out  of  his  own  funds,  and  reto<^  posses^ 
*'  sion  of  the  estate  from  1243  Fuslee.  As,  however,  the  monejr 
*^  due  to  the  mortgagee  had  not  been  liquidated,  he,  the  mort^ 
'^  gagee,  made  over  in  possession  to  him  the  estate  of  Nukuhra 
''  from  the  year  1244  Fuslee,  and  that  ever  since  the  mortgaged 
'^  and  his  heirs  have  been  in  possession,  and  that  the  amount  due 
''  to  the  mortgagee  from  the  assets  of  the  mortgaged  estate  has 
"  been  repaid  together  with  a  surplus  of  B49.  9,168-2-2;  that  for 
"  a  sum  of  Bs.  8,000  the  heirs  of  the  mortgagee  had  made  over  to 
''  them  (plaintiffs)  their  rights  and  interests  possessed  by  them 
**  in  the  estate  of  Nukuhnt,  and  executed  a  deed  of  sale  for  the 
"  same,  dated  24th  October  1847,  whereby  they  had  etnpowered 
'*  them  to  redeem  the  estate,  and  to  obtain  an  adjustment  of  the 
^  wasUdt  account ;  that  in  pursuance  of  this  deed  they  had  entered 
'^  into  possession,  but  owing  to  the  opposition  offered  by  the 
''  principals,  the  heirs  of  the  mortgagee,  under  the  orders  of  the 
"  Criminal  and  Circuit  Courts,  their  possession  was  not  main- 
'^  tained :  hence  they  had  instituted  the  suit. 

''  In  their  defence,  Gxingapershad  and  Gokool  Dass,  amongst 
^'  other  particulars  not  material  to  mention,  plead  that  the  mort- 
''  gagers  have  no  right  without  redeeming  the  estate  from  mort- 
''  g^e  to  sell  the  same,  that  plaintiffs  have  no  means  at  their 
f  command,  and  that  this  suit  has  been  instituted  at  the  instance 
*^  of  BuUum  Dass  and  Biijmmun  Dass,  two  of  the  venders ; 
'^  that  the  deed  itself  is  collusive;  that  plaintiffs  have  never  been 
''  in  possession;  that  their  claim  to  wasildt  from  the  year  1240 
"  is  barred  by  the  law  for  the  limitation  of  suits ;  that  Gungpore 
''  Sheopore  and  the  warildt  or  assets  of  the  said  estate  have  not 
^'  been  sold  to  plaintiffs;  that  the  statement  of  wanlii  alleged 
'^  by  plaintiffs  to  be  due,  is  not  correct;  that  the  estate  of 
"  Gungpore  Sheopore  was  never  in  their  (defendant's)  direct 
*'  possession ;  that  whatever  money  was  collected  from  it  and 
**  paid  through  the  karinda  or  tehseeldar  of  the  mortgager,  was 
*'  credited  in  the  accounts  of  their  kothee  or  house  of  business,  and 
^  t^at  Nukuhra,  before  its  mortgage,  was  leased  to  a  theekadar  or 
^  fiEirmerfortheannuid  jummaof  Bs.  2,201,  agreeably  to  which  the 
^  collections  used  to  be  made;  that  Baboo  Sadho  Lsdl  of  Benares, 
^*  the  mortgager,  after  adjustment  of  iUM)ount^  brought  out  a 
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^  balanee  of  Bs.  7,009-6-2,  up  to  80th  Bhadon,  Sumbut  1898,  as 
''  due  firom  him  to  the  mortgagee,  and  that  nfurdhisab,  or  statement 
'^  thereof,  was  drawn  out  by  BuUum  Dass  at  the  time,  which  was 
''  signed  by  him  (Sadho  Lall  of  Benares),  and  made  oyer  to  them 
"  (defendants')  ancestor:  that  owing  to  the  opposition  offered  by 
^  the  venders,  they  had  to  pay  for  the  Government  revenue,  in 
'^  consequence  of  which  the  money  now  due  to  them  amounts  to 
^  the  sum  of  Bs.  8,399;  tiiat  previous  to  the  institution  of  this 
*^  suit,  Bullum  Dass  and  Birjruroun  Dass  had  sent  messages 
«'  through  persons  of  respectability  offering  to  pay  Bs.  5/XX)  for 
^  redeeming  the  estate,  and  asking  for  a  remission  of  Bs.  3,000, 
"  and  some  Bupees,  arguing  that  had  the  amount  mortgage  been 
'^  liquidated,  such  messages  would  not  have  been  sent. 

<^  The  other  defendants  did  not  appear. 

''  Prom  the  evidence  adduced  by  the  parties  who  have  entered 
''  appearances  under  my  proceeding  of  the  10th  January  last,  and 
''  what  they  have  ui^ed  in  their  pleadings,  an  abstact  whereof 
''  is  given  above,  and  answers  to  certain  questions  put  to  them  by 
'^  pl^er,  as  recorded  in  my  proceeding  above  referred  to,  and 
**  jummabundee  papers  of  the  estates  of  Gungpore  Sheopore  and 
^  Nukuhra  obtained  from  the  Collector's  Office  at  the  instance  of 
**  the  plaintiffs  on  special  grounds,  1  am  of  opinion  that  the  chief 
''  points  for  determination  in  this  case  are, 

'^  Istly.  Whether  the  mortgager  is  or  is  not  at  liberty  to 
^  transfer  his  rights  and  interests  in  estates  without  first  redeem- 
"  ing  them  to  another. 

'^  2ndlyr  Whether  the  sale  of  mouzah  Nukuhra,  to  plaintiffs, 
^  is  a  bond  fide  transaction  or  not?  in  the  former  case,  whether 
**  the  plaintiffs  were  put  in  direct  possession  of  the  estate  or  not. 

''  3^y.  Whether  the  plaintiff's  claim  to  wainldt  from  the  year 
'^  1240  Fuslee  is  or  is  not  barred  by  the  law  for  the  limitation 
''  of  suitSr 

'^  4thly.  Whether  any  adjustment  of  wasUdt  account,  in  the 
'^  manner  asserted  by  the  defendants,  had  or  had  not  taken  place 
"  on  the  80th  Bhadon,  Sumbut  1893,  between  the  mortgager  and 
•'  mortgagee,  as  also  whether  the  sum  of  Bs.  7,009-6-2  was  or  was 
**  not  due  to  the  mortgagee  at  the  time,  as  per  furd  hisab^  or 
^  statement  of  account  signed  by  the  mortgager. 

^'  5thly.  What  was  the  sum  actually  realized  by  the  mortga- 
*^  gee  and  his  heirs  from  the  mortgaged  estates  during  the  period 
*'  they  may  have  been  in  their  possession,  either  direct  or  indirect; 
'^  as  also  what  is  the  sum  they  have  expended  during  the  above 
^'  period  for  the  expences  of  collection,  fcc.,  and  the  sum  they  may 
'^  have  derived  as  profits  of  them,  whether  they  had  realiaed  a 
"  surplus  to  the  extent  alleged  by  plaintiffs  over  and  above  the 
'<  amount  mortgage^  or  whether  there  ]pas  no  such  surplus,  or  on 
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^  the  oontnuy^  defendants  have  to  reoraye  from  the  mortgager, 
^  whose  heirs  are  Baboo  Birjmmun  Dass,  Baboo  BnllnmtHuss,  Hur 
^'  Kishen  Dass  and  Bissashurpershad,  four  of  the  defendants^ 
'^  in  the  case,  a  sum  of  Bs.  8,899,  as  alleged  by  them. 

'^ethly.  Whether  the  Tenders,  in  l^e  manner  asserted  bj 
'*  lefendants,  had  or  had  not  sent  messages  offering  to  pay 
*'  Bs.  5,000  for  redeeming  the  estate. 

*^  On  the  first  point,  it  appeara  to  me  that  proprietors  of  estates 
**  are  at  liberty  to  alienate  them  whilst  under  mortgage:  this  has 
'^  often  been  ruled  by  tiie  Sudder  Court  in  their  decisions,  for 
^  which  see  one  No.  158  of  1845,  dated  26th  July  1846,  wherein 
''  BudnGir,  ftc.,  are  defendants,  appellants,  vtfrnMrBumje6Wun,&c., 
''  plaintiffs,  respondents. 

'^  On  the  second,  it  appears  to  me  that  the  sale  in  question  is 
''  a  bond  fide  transaction,  but  it  is  doubtful  whether  plaintiffs  were 
"  ever  put  in  possession,  though  there  can  be  none  as  to  their 
''  attempting  to  dispossess  the  heirs  of  the  mortgagee  out  of  the 
''  collections  of  mousah  Nukuhra,  idiose  possession  was  maiuT* 
*^  tained  by  the  foujdaree  and  Circuit  Courts. 

''  On  the  third,  it  appears  to  me  that  the  plaintiff's  claim  to 
^  VHisildt,  if  due,  is  not  barred  by  the  limitation  laws ;  it  being  a 
'^  case  of  mortgage. 

''  On  the  four&i,  the  evidence  adduced  by  the  defendants  is 
'^  so  clear  as  to  leave  no  room  to  doubt  that  such  adjustment  had 
"  taken  place,  and  that  a  sum  of  Bs.  7,009-6-2  was  due  to  the 
''  mortgagee  at  the  time.  Had  this  not  been  the  case,  the  mort- 
'^  gager  would  not  have  made  over  to  the  mortgagee  mousah 
^  Nukuhra  in  lieu  of  Gungpore  Sheopore,  that  is,  in  'the  year 
''  1244  Furiee,  for  the  liquidation  of  Bs.  7,009-6-2  then  due. 

''  On  the  fifth,  it  appears  to  me  that  plaintiffs  areonly  purchas* 
^'  ers  of  mousah  Nukuhra  with  all  its  liabilities,  from  which  estate 
''  it  does  not  appear  that  the  mortgagee  and  his  heirs  have  realis- 
"  ed  sufficient  to  cover  the  amount  mortgage  due,  and  the  sum 
^'incurredbythemfor  the  payment  of  the  Government  revenne, 
''  &c.,  fully  detailed  in  a  statement  filed  by  them  under  the  signature 
'^  of  Bissashurdial,  their  gomoikta,  shewing  the  sums  received  and 
'*  expended  from  the  year  1244  to  1255  Fuslee,  from  the  estate  of 
^'  Nukuhra,  and  substantiated  on  oath,  as  now  administered,  by  the 
^'  gomoMa,  and  by  the  evidence  of  other  witnesses.  On  the 
^'  contrary,  it  would  appear  that  the  heirs  of  the  mortgagees  have 
''  yet  to  realise  a  sum  of  Bs.  8,899,  due  to  them. 

''  On  the  6th,  it  does  not  appear  to  me  dear  that  any  such 
^*  messages,  as  the  defendants  assert^  had  been  made.'' 

''  Talung  the  above  view  of  the  case,  the  plaintiff's  claim  is  not 
^*  tenable.  Ordered,  therefore,  that  it  be  dismissed,  and  costs  of  suit 
^  be  made  payable  by  them.'' 
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The  pdnts  to  be  tried  in  appeal  are :  IsQj,  the  genuineness  of 
tlie  yurd  hiiobj  which  purports  to  exhibit^  under  an  adjustment 
effected  in  September  1886,  a  balance  in  favor  of  the  mortgagees, 
amounting  to  Bs.  7,009-6*^;  and  2ndly,  the  trustworthiness  of  the 
accounts  of  their  receipts  and  expenditures  as  put  into  Court,  and 
sworn  to  by  the  mortgagees. 

There  is  no  ground  for  calling  in  question  the  genuineness  of 
tiie  document  first  referred  to.  It  is  true  that  on  the  occasion 
of  the  transfer  to  the  mortgagee,  in  October  1836,  of  moussh 
Nukuhra,  under  the  terms  of  the  mortgage  contract,  the  excess 
due  to  the  mcnrtgagees  over  and  above  the  sum  originally  advanc- 
ed by  them  is  not  stated  in  the  application  to  the  Colkctor, 
but  there  is  nothing  unusual  in  that  drcumstanoe,  as  tiie 
object  was  simply  to  d[>tain  a  substitution  of  names  in  the  Col- 
lector's books;  if,  however,  any  doubts  might  reasonably  be  found* 
ed  on  the  omission,  they  are  set  at  rest  by  the  fact,  that  in  the 
following  year  (1887),  on  a  decree  being  passed  against  the 
mortgager  in  favor  of  a  Ihird  party,  the  diluted  document, 
was  filed  in  Court  on  the  oazurduree  ot  the  mortgagee,  and 
adnutted  to  be  correct. 

As  regards  the  second  point,  the  mortgagees  have  com jriUed  with 
the  provisions  of  Section  11,  Regulation  XV.  of  1798,  by  putting 
into  Court's  statements  of  their  receipts  and  disbursements 
for  each  year  from  1244  to  1255  Fustee:  to  these  statemoits 
the  appellant  objects  in  general  terms  only,  without  pointing 
out  their  inaccuracy  in  any  specific  instance;  he  pleads,  indeed, 
that  the  putwarrees'  fdkaseei  for  the  whole  period  ha^Fe  not 
been  filed,  but  those  papers,  while  they  have  been  declared 
by  precedents  of  this  Court  to  afford  a  valuable  test  of  the 
correctness  of  accounts,  such  as  those  now  treated  of,  are  not 
indispensably  necessary,  when,  as  on  the  present  occasion,  tiie 
details  suppUed  by  the  mortgagee  fuUy  enable  the  Court  to 
proceed  to  an  adjustment. 

'IRie  appeal  is  dismissed,  wHh  all  costs  of  suit. 
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The  80/ft  Jmuary,  1851. 
Present:  H.  Luihinoton^    Jttdge. 


Cass  No.  32  of  1851.^ 


Special  appeal  from  the  decirion  of  Maul' 
vee  Mohumed  Hoossein  Khan,  Principal 
Sudder  Ameen  of  Mynpoorie,  dated  26/6 
^     July  1850. 

OossYBAJ^  (Defendant)  i  Appellant, 

venue 

JuMBTirr  Bai  and  othbbs^  (PlaintiffeJ,   Reepandenti. 

The  papers  in  this  case  have  not  been  drawn  up  with  that 
attention  to  perspicuity  which  is  essential  to  judicial  proceedings^ 
nor  were  the  vakeels  of  the  parties  able  to  supply  the  defects  of 
the  record.  The  settlement  map  is  not  in  the  nUsl,  but  there 
are  several  others  which  differ  so  much  that  it  is  difficult  to 
believe  that  they  represent  the  same  ground.  However^  it  appears 
that  the  parties  are  the  zemindars  of  the  adjacent  villages  of 
Brijnathpore  and  Koralee^  and  that  the  suit  has  arisen  out  of  a 
boundary  dispute^  Jumeyut  Bai  claiming  the  land  as  belonging 
to  qusbeh  Koralee^  and  Ooderaj  claiming  under  the  settlement. 

The  disputed  ground  consists  of  two  parcels^  one  called 
''Gondah^'  upon  which  several  trees  are  growings  and  another  upon 
which  a  chubootra  has  been  built.  These  were  included  at  the 
settlement  within  the  •  boundaries  of  Kusbatee  Tolah,  which 
plaintiff  asserts  to  be  a  mokullah  of  qusbeh  Koralee^  but  which 
has  been  settled  with  the  defendant^  whether  as  a  separate 
mouzah^  or  as  part  of  mouzah  Brijnathpore  does  not  clearly 
appear. 

The  Moonsiff^  considering  the  proof  of  the  plaintiffs'  right  to  be 
unsatisiactory^  and  observing  that  the  settlement  had  been  made 
with  the  defendant^  dismissed  the  claim. 

The  Principal  Sudder  Ameen^  in  appeal^  finds^  that  the  disputed 
parcels  of  land  are  in  Kusbatee  Tolah^  which  tract  was  settled 
with  the  defendant^  and  he  proceeds  to  give  a  decree  to  the 
plaintiffj  reserving  the  proprietary  right  in  tiie  land  to  the  defend- 
ant. If  the  Principal  Sudder  Ameen  by  this  intends  to  award 
to  the  plaintiff  only  the  trees  themselves  and  the  chubootra  itself^ 
then  it  appears  to  the  Court  that  the  decree  has  given  that  which 
the  plaintiff  did  not  claim^  and  the  special  appeal  was  admitted 
upon  this  ground. 

From  the  nature  of  the  two  parcels^  one  beings  as  it  is  described, 
part  of  a  ditch,  and  the  other  built  upon,  and  both  apparently 
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in  a  towiij  it  is  very  possible  tliat  the  zemindaree  right  cannot 
be  readily  discriminated  from  those  of  the  parties  who  had 
planted  the  trees,  or  laid  down  the  chubootra.  This  would  only 
render  it  the  more  necessary  that  decrees  of  Court  in  regard  to 
such  ground  should  be  definite  and  distinct  beyond  the  power 
of  questioning.  If  this  suit  really  be,  as  the  Court,  after  perus- 
ing the  plaint  and  hearing  the  Takeel,  considers  it  to  be  a  boun- 
dary dispute,  the  Prindi^  Sudder  Ameen  could  not  award  the 
ownership  of  trees  and  bricks  to  one  party,  whilst  he  left  the 
zemindaree  right  with  the  other.  Such  a  decree  would  be  incon- 
sistent with  the  plaint. 

The  decree  of  the  Court  below  is  therefore  annulled,  and  the 
case  remanded  to  the  file  of  the  Principal  Sudder  Ameen,  who  will 
record  a  fresh  decision. 
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7%«  Zrd  February,  1851, 


rx.  w. 

J  H.  Lus 


Present:  -{  H.  Lushington,  J^^^^' 
Deane^  C^g.  Judge. 


r  Special   appeal  from    the   decision    of 
Cam  No.  160  of  1850.4      J.  8.  Boldero,  Esq.,  Judge  of  Agra, 

I     dated  30th  April  1850. 

UnnkluLJs,  ^Plaintiff J,  Appellant, 

versus 
BvTCHPALy  (Defendant),  Respondent. 

A  Noncs  of  this  case  will  be  found  in  tlie  printed  decisions  of 
«he  Zillah  Courts  for  April  1850. 

The  owner  of  certain  landed  property  mortgaged  it,  under 
peculiar  conditions,  to  the  plaintiff  in  this  suit,  and  subse« 
quently  sold  it  to  the  defendant. 

The  plaintiff  sued  in  the  Sudder  Ameen^s  C!ourt  to  set  aside 
the  deed  of  sale,  with  reference  to  the  express  terms  of  his 
mortgage  contract.    The  Sudder  Ameen  decreed  in  his  favor. 

The  Judge  overruled  the  decision  of  the  Court  below,  holding, 
«o  far  as  this  Court  comprehend  the  judgment  which  he  has 
passed,  that  the  case  is  not  taken  out  of  the  ordinary  rules  relat- 
ing to  such  transactions,  and  that  the  owner  of  the  property 
might,  as  of  course,  first  mortgage  it,  and  then  sell  it  while 
imder  mortgage. 

A  special  appeal  was  admitted  to  determine,  whether  the  Judge 
has  not  erroneously  overruled  the  decision  of  the  Court  of  first 
instance,  which  had  laid  it  down  that  the  mortgager  was  not  at 
liberty  to  alienate  by  sale  the  property  mortgaged  to  the  plaintiff, 
in  direct  violation  of  the  terms  of  the  contract  of  mortgage. 

The  Court  cannot  uphold  the  Judge's  decision.  Under  ordi- 
nary <nrcumstances,  the  right  of  a  proprietor  to  sell  to  one  party 
property  which  he  has  previously  mortgaged  to  another  is  not 
matter  of  question.  But  the  Court  find,  on  referring  to  the 
mortgage  deed  in  this  case,  an  express  stipulation  by  the  mort- 
gager l^t  during  a  period  specified  he  will  not  sell  it.  He  has 
sold  it  notwithstanding,  and  for  this  violation  of  the  engagement 
entered  into  the  plaintiff  is  entitled  to  call  on  the  Courts  for 
redress. 

The  decision  of  the  Judge  is  annulled,  and  the  decree  passed 
by  the  Sudder  Ameen  in  the  plaintiff's  favor  is  affirmed^ 

Digitized  byCjOOQlC 


The  «rrf  Fedruaty/  18M* 

fA.  W.   Begbie^       \  t  ^ 
Present:  J.  H.  Lushington,      J-^«*W 
^H.  "Wv  Beane^  Offg.  Judge. 

r  Special  appeal  from    the    decision  of 

CasfNo.  165  OF  1850.  \      ^"^Zi  ^%  S^\    ^^Tf^ 

I      Sudder  Ameen  of  Gorudkpore,  dated 

I     29th  April  1849. 

GoMANEB  liAJjj,  (Plaintiff),  Appellofd, 

versus 

CrooRDiAL  AND  Seeta  Ram^  (Defendants),  Respondents. 

The  plaintiff  instituted  an  action  in  tlie  Court  of  the  Sudder 
Ameen  of  Goruekpore  for  the  purpose  of  brii^ng  to^^ate  -a  dwell- 
ing house^  the  property  of  Seeta  Ram  and  other8>  and  for  reversal 
of  a  collusive  decree  which  Goordial  had  obtained  against 
Seeta  Bam. 

It  appears  that  the  Moonsiff  of  Ghazeepere^  on  tt  money  claim 
brought  by  Gomanee  Lall  against  Seeta  Ram>  passed  an  order  on 
the  3rd  January  1849^  directing  that  the  defendant  furnish  the 
required  legal  security,  or,  in  default  thereof,  that  his  pro- 
perty be  attached.'  Upon  this,  Goordial  brought  an  action  for 
money  against  Seeta  Ram,  and,  having  obtained  a  decree,  brought 
to  sale  in  satisfaction  of  it  a  dwelling  house  in  the  Goruekpore 
district,  the  property  of  Seeta  Ram.  The  prescribed  legal  security 
not  having  been  given,  the  same  house  was  attached  on  the  11th 
May  1849,  in  pursuance  of  the  order  passed  by.  the  Moonsiffof 
Ghazeepore  in  the«uit  in  which  Gomanee  Lall  was  plaintiff. 
Gomanee  Lall  then  brought  the  j^sent  acticm,  with  the  object 
abovementioned.  • 

The  Sudder  Ameen  passed  a  ju^^ment  in  favor  of  the  plaintiff. 
The  Appellate  Court,  holding  that  the  decree  obtained  by 
Goordial  was  not  collusive,  and  that  the  house  was  liable  to  sale 
in  satisfaction  of  the  decree  of  GocMrdial,  as  not  then  under  attach- 
ment, reversed  the  Sudder  Ameen's  decision. 

A  special  appeal  was  granted  to  try,  whether  the  Principal 
Sudder  Ameen  has  not  acted  in  opposition  to  judicial  usage 
in  fixing,  in  the  present  case,  the  11th  May  1849  as  the  date  on 
which  the  property  of  the  defendants  was  attached  under  R^ula- 
tion  II  of  1806>  instead  of  the  3rd  January  1849^  which  is  the 
date  of  the  order  for  attachment  passed  by  the  Ghazeepore  Court. 

The  Court  hold  that  there  is  no  irregularity  in  the  Principal 
Sudder  Ajneen^s  proceedings.    The  .disputed  property  was  not 
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tdtially  under  attachment  till  lltli  May  1849^  and  any  prior  alieii-* 
ation  of  it  was  lawful.  Section  5^  Clause  2,  Regulation  II  of 
1806  is  decisive  on  the  point*  The  plaintiff^s  remedy  lay  in  an 
action  to  set  aside  the  decree^  which^  as  he  pleads^  was  fraudulently 
obtained  by  Goordial  against  Seeta  Ram  ;  that  remedy  has  in  the 
pi^ent  instance  been  resorted  to^  and  has  failed. 
The  appeal  is  therefore  dismissed. 

The  drd  February,  1851J 
Prisent  ; 


fA.  W.  Beobie^  \  7  ^ 

mi:  ^K.    LUSHINGTON,/-^^^^^' 

LH.  W-  Deanb,  Offg.  Judg 


Deane,  Offg.  Judge. 

especial  appeal  from    the  decision    of 

n.e.«xr/v  TQA  ^.  iQecA    J      Mokumed  Hoossein  Khan,  Principal 
Case  No.  184  of  1850.  ^      ^^^^^  ^^^  ^^  ^^^^^^  ^^^  g^ 

L     June  1850. 

MussuMAT  Jeetoo,  (Defendant J,  Appellant, 

verms 

DooNGUB  Mull  and  othbes^  (Plaintiffs),  Respondents. 

^HE  plaintiffs  in  this  stut  formerly  btbilght  an  action^  in  1842^ 
against  the  present  defendant,  for  rent  of  a  dwelling  house,  and 
they  asserted  on  that  occasion  that  rent  had  been  paid  to  them 
for  four,  and  was  still  due  to  them  for  seven  years  immediately 
preceding  the  institution  of  suit.  Their  claim  was  rejected  by 
the  Court  on  the  28th  April  1843y  as  having  no  foundation 
whatever. 

The  plaintiffs  again  brought  stdt  in  1847,  not^  however,  for  the 
recovery  of  rent,  but  to  establish  a  proprietary  title  to  the  house. 
(The  Court  of  first  instance  dismissed  the  claim,  on  the  ground 
that  the  plaintiffs  had  been  out  of  possession  for  more  than  twelve 
years.  The  Principal  Sudder  Ameen,  in  appeal,  reversed  that 
decision. 

A  special  appeal  was  allowed  to  try,  whether  the  Principal  Sud^ 
der  Ameen  has  not  erred  in  ruling  that  the  suit  of  the  plaintiffs 
is  not  barred  by  lapse  of  time. 

The  judgment  of  the  Principal  Sudder  Ameen  is  manifestly 
wrong.  He  has  misunderstood  the  purport  of  Section  18,  Clause 
3,  R^ulation  11.  of  1803.  It  was  ruled  by  the  Court  in  1843, 
that  for  eleven  years  previously  to  that  year,  the  plaintiffs  had  deriv- 
ed no  rent  from  the  house,  and  were  possessed  of  no  title  to  levy 
it.     It  cannot  be  that  the  plaintiffs  should  be  fpund,  under  the 
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judgment  in  1848,  to  liare  been  out  of  possession  since  1888|. 
and  at  the  same  time  be  found,  under  the  judgment  now  passed, 
not  to  have  been  out  of  possession  since  that  period.  The  fSacts 
established  formerly  are  inconsistent  with  the  facts  established 
now. 

The  decision  of  the  Principal  Sudder  Ameen  is  acoordinfly 
rerersed,  and  the  claim  of  the  plaintiffs  dismissed. 


The  Zrd  February,  1861. 
PreHfU^ 


{A.  W.  Bbgbis,  T  r  ^  ^ 
H.  LusHiNGTON,  y^^ 
H.  W.  Dbane,  (^g.  Judffi 


Dbane,  Offg.  Judge. 

rRegular  appeal  from  the   decisum   of 

I      Moulvee    Mohumed    Sulleem    Khan 

CasbNo.  198  or  1848.-^      Buhadur,AdditiofuU  Principal  Sudder 

I      Ameen  of  Ghazeepore,    dated  29M 
t    August  1848* 

Baboo  Bamfubshun  Singh,  (Plaint\ff')^  Appellant, 

venue 

MuBSUicAT  Dbo  Koonwub  anh  Eampta  Pbbshab,  (Difendante^t 

Respondents. 

Thb  phdntiff  sued  to  recover  possession  of  talooqua  TJijiB 
Mull,  with  wasiUit,  estimating  his  suit  at  Bs.  18,078-8.  He  stat- 
ed that  the  estate  in  question  had  been  purchased  by  his  grand* 
father.  Baboo  Deokeenundun  Singh,  in  the  name  of  Jankee  Fer- 
shad,  the  plaintifiPs  father,  and  that  Deokeenundun  had  settled  the 
l^roperty  for  life  on  his  illegitimate  son  Ishree  Pershad,  who  died 
in  1253  Fnslee.  The  name  of  Jankee  Pershad  has  all  along 
been  registered  as  the  proprietor,  and  on  Ishree  Pershad's  death, 
the  estate  reyerted  to  plaintiff  and  his  nephews;  but  the  ^eSeair 
ant,  Mussumat  Deo  Koonwur,  widow  of  Ishree  Pershad,  refused 
to  surrender  possession,  the  other  defendant,  Kampta  Pershad, 
was  merely  a  karinda  originally  appointed  to  superintend  the 
tstate  by  plaintiff,  but  now  coUu  jQng  with  Mussumat  Deo  Koonwur. 

The  defendant,  Mussumat  Deo  Koonwur,  in  reply,  ass^ted,  that 
the  estate  had  been  bestowed  on  her  husband  by  Deokeenundun 
in  perpetuity  I  and  that  she,  as  his  widow,  had  succeeded  to  the 
property,  and  she  produced  a  deed  of  gift  purporting  to  be 
from  Deokeenundun  in  &Tor  of  Ishree  Pershad,  bearing  date 
16th  February  1810.  This  deed  was  declared  hj  the  plaintiff 
to  be  a  forgery. 
ft 
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The  Princip«d  Sudcter  Ameen  considcuredthedeed  to  begcQ^^ 
luid  dismissed  the  plaintiff's  claim. 

Thetliourt  are  mianimously  of  opinion  that  the  deed  produced 
by  the  defendant  is  spurious.  The  appearance  of  the  ii^^  the 
paper,  and  the  doth,  pasted  on  its  back^  indicates  that  the  deed 
ha^been  recently  prepared,  although  purporting  to  hayebeen 
executed  forty-one  years  ago,  it  has  never  bdfore  been  presented  in 
any  Court,  notwithstanding  tiiere  have  been  Ciyil  suits  betweei^  t^e 
parties  prior  to  the  institution  of  the  present  suit.  '  In  a  ^lyn- 
mary  suit  instituted  by  Mussumat  Deo  Koonwur  in  April  1847, 
allusion  is  indeed  made  to  this  deed^  but  it  was  not  produced.  In 
his  petition  of  plaint,  in  a  suit  instituted  by  Ishree  Persbad, 
on  the  16th  September  1844^  he  makes  mention  of  a  hibbehnO' 
mah  executed  in  his  favor  by  his  brother  JankeePershad,  a  descrip- 
tion  of  his  title  deed  not  agreeing  with  the  document  now  filed, 
which  is  Vkpuir  Jrom  the  father  of  Jankee  Pershad.  The  facts  of 
Jankee  Pershad's  name  being  all  along  registered  in  the  CoUec* 
tor's  books,  and  the  omission  of  Ishree  Pershad  to  apply  for  an 
acknowledgment  of  his  own  absolute  property  in  the  estate, 
are  quite  incompatible  with  the  supposition  that  the  talooqua 
had  been  permanently  alieuated  in  his  favor  by  Deokeenundun. 

The  Court  accordingly  reverse  the  decision  of  the  Principal 
Sudder  Ameen^  and  decree  in  &vor  of  the  plaintiff's  claim. 


The  Zrd  Febrt^ary,  1851. 

fA.  W.  Bbgbib,       \T,uhfA» 
Present:  <  H.  Lushington,      JiW^ 
LH.  W.  Pxane,  Offg.  Judge. 

r  Special  appeal  from   the  decision     of 
Casi  No.  212  of  1850.  <      R.  J.  Tayler,Esq.,  Judge  of  Jounpore, 

I     dated  16th  May  1850. 

JiNoaxi  Singh,  fDffendantJ,  Appellant, 

versus 

The  Bajah  op  Bbnabes,  fPUnnHjgfJ,  Respondent. 

Thi  particulars  of  this  case  are  given  in  the  printed  deci9ipns 
pf  the  Zillah  Courts  for  May  1860,  page  51. 

A  special  appeal  was  granted  to  try,  whether  it  was  CQUCippt^nt 
to  the  Judge,  under  the  circumstances  of  this  case,  to  decr^s^  to 
the  plaintiff  a  title  to  levy  enhanced  rent. 

The  Court  are  of  opinion  that  the  point  at  issue  iu  this  case 
has  not  been  tried  by  the  Judge.  The  defendant^  on  suitbrpught 
by  the  plaintiff  to  recover  an  enhanced  rent  on  certain  limd  iu 
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the  defendants  cultivation,  pleaded  a  title  to  pay  for  the  land  at 
privileged  rates.  In  support  of  this  plea,  he  referred  to  a  ^peision 
of  ihe  Civil  Court  passed  in  1836,  when  he  was  sued  by  one 
Kerodnr  Lall,  in  whose  place  the  plaintiff  now  stands.  He  fur- 
ther cited  an  order  of  the  Collector  passed  in  his  favor  in  1842, 
The  Judge  has  overlooked  this  important  plea,  and,  treating  the 
case  of  the  defendant  mainly  as  that  of  an  ordinary  ryoij  haa 
declared  the  plaintiff  entitled  to  levy  enhanced  rent  by  reason  of 
his  having  duly  served  on  the  defendant  the  notice  prescribed  by 
Begulation  V.  of  1812.  The  Judge  observes,  indeed,  that  the 
plaintiff  was  not  a  party  to  the  suit  brought  by  Kerodur  Lall^ 
but  that  argument  is  not,  in  the  Court's  opinion,  of  force,  the 
sole  question  being  whether,  as  pleaded,  the  defendant  be  a 
privileged  rent  payer  or  not. 

This  material  defect  in  the  finding  of  the  Judge  renders  it 
necessary  that  the  suit  be  remanded  to  his  file  for  retrial,  and  it 
is  remanded  accordingly. 


Pre$eni: 


The  Srrf  February,  1851. 
fA.  W.  Begbib,  1  ,   , 

]  H.  LUSHINGTON,  J-'*'^^'' 

I^H.  W.  Dbane,  Qffjsf.  Judge. 


{Special  appeal  from  ihe  decUion  of 
S.  S.  Brown,  Eeq,,  Judge  of  Goruck- 
pore,  dated  Sth  November  1849, 

Bah  Pebshad  Singh  and  others,  fPlai$UiffiJ,  Appellants, 

versus 

The  Collector  of  Gobuckpobe,  f Defendant  J,  Respondent. 

The  printed  decisions  of  the  Zillah  Couitsfor  November  1849. 
page  229,  contain  full  particulars  of  this  case. 

It  appears  from  the  records  that  certain  waste  lands  were  sepa- 
rated off  by  the  Revenue  Authorities  in  1833,  from  tuppeh  Keo- 
tullee,  in  Zillah  Goruckpore,  and  made  over  by  the  Grovemment 
to  lessees  on  rent«-free  terms  for  a  fixed,  period.  The  plaintiffs 
subsequently  obtained  a  decree,  in  1837,  in  the  Civil  Courts,  not 
against  the  Government,  but  other  parties,  for  a  proprietary  title 
in  the  tuppeh  and  waste  lands  inclusive.  They  now  claim,  by 
suit  brought  6th  June  1848,  malikana  under  the  terms  of  Section 
8,  Begulation  YII  of  1822,  dating  their  cause  of  action  from 
1838,  in  which  year  the  Government  first  derived  revenue  from, 
the  waste  tract. 

The  Principal  Sudder  Ameen  held  that  the  suit  is  not  barred 
by  lapse  of  time,  and  that  the  cause  of  action  is  correotly  assum*^ 
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ed  to  be  the  renlization^  in  1838^  of  Grovemment  Bevenuej  but  bar 
dismissed  the  claim  on  other  grounds. 

The  Judge,  in  appeal,  dismissed  the  claim  with  reference  to  ther 
law  of  limitations  only. 

A  special  appeal  was  allowed  to  try,  whether  the  suit  is  barred 
by  the  statute  of  limitations. 

It  is  argued  by  the  vakeel  of  the  respondent  that  the  right  of 
the  plaintiffs  was  denied  by  the  Government  in  1833,  and  that, 
consequently,  the  cause  of  action  must  be  thrown  back  to  that 
date.  The  Court  hold  that  this  plea  is  not  sustainable.  The  dis* 
putes  which  took  place  in  1883  did  not  take  place  in  regard  to 
the  right  of  the  proprietors  to  tnalikana  on  land  appropriated  under 
Section  8,  but  in  regard  to  the  inclusion  in  the  grant  of  particular 
lands  which  the  proprietors  asserted  to  be  not  at  the  disposal  of 
Government  under  the  law  above  quoted.  A  correspondence  has 
been  put  into  Court  by  the  vakeel  of  the  respondent,  but  how  a 
construction  can  be  put  on  it^  auxiliary  to  the  respondent's  case, 
the  Court  have  some  difficulty  in  conceiving.  In  their  view,  it 
eminently  favors  the  claim  of  the  appellants.  The  first  letter  iir 
one  from  the  Secretary  to  Grovemment  to  the  Secretary  to  the 
Board  of  Revenue,  No.  814  of  1833,  dated  the  15th  March  1833. 
In  the  5th  paragraph  of  this  letter  are  the  following  words. 
^  Any  just  claim  which  the  Rajah  of  Suttassee,  or  other  person, 
may  be  considered  to  have  to  malikana  under  Section  8,  Regula- 
tion VII  of  1822,  on  the  jumma  ultimately  payableby  the  grantee^ 
will  of  course  be  brought  to  the  notice  of  the  Government  in  the 
tuual  manner.  Where  no  right  of  property  may  be  held  to  be 
established,  the  claimant  has  the  option  of  bringing  forward  his 
alleged  right  in  the  Civil  Courts.^'  The  next  letter  is  one  from 
the  Secretary  to  the  Board  of  Revenue,  No.  89  of  1833^  dated 
2nd  April  1833,  conveying  to  the  Commissioner  of  Goruckpore 
the  orders  contained  in  the  letter  first  quoted.  The  third  letter 
is  from  the  Commissioner  of  Goruckpore,  dated  9th  April  1833, 
to  the  Sudder  Board  of  Revenue.  The  Commissioner  remarks  in 
his  third  paragraph — ^^  in  the  orders  of  Government  of  the  26th 
July  1831,  on  an  application  for  a  grant  of  land  on  the  part  of 
Mr.  Maclachlan,  His  Honor  the  Vice-President  in  Council  was 
pleased  to  sanction  the  same,  on  the  understanding  that  the  lands 
in  question  were  bond  fide  waste,  and  not  included  within  the 
limits  of  any  known  mehal,  but  were  the  undoubted  property  of 
Government,  and  that  the  only  right  in  them  could  be  founded  on 
a  granf  firom  Government;  and  on  the  19th  June  1832,  a  second 
application  for  a  further  grant  to  Mr.  Maclachlan,  and  for 
an  additional  grant  to  Mr.  Matthews,  were  rejected  in  conse- 
quence' of  a  deviation  from  the  above  principles  in  the  recom- 
mendations  forwarded  by  the  Collector/^    In  his  fourth  para-- 
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grai^  tiie  Commisiioner  writes^  ^  I  was  therefore  induced  to 
suppose  tliat  Government  were  not  inclined  to  interfere  in  any  way 
with  private  rights,  and  that  they  would  only  sanction  such  grants 
as  were  clearly  shown  not  to  compromise  sudi  rights/'  The  Com- 
missioner goes  on  to  write  in  the  sixth  paragragh  of  the  same  letter, 
*^  in  the  case  in  point  I  understood  that  Baboo  Joggut  Singh 
and  others,  (admitted  by  >the  vakeel  of  the  respondent  to  be 
identical  with  the  plaintiffs  in  this  case),  were  the  recorded 
zemindars  of  the  settled  villages,  and  had  such  a  claim  to 
the  zemindaree  rights  of  the  remainder  of  the  villages  in  tuppeh 
BLeotullee  as  would  have  ensured  their  recognition  as  proprietors 
either  before  the  Collector  or  in  a  Court  of  Justice,  ^ey  stated 
their  readiness  to  engage  direct  with  Government  for  tins  estate, 
on  any  terms  which  might  be  demanded  horn,  them,  and  they 
urged  their  preferable  right  to  be  allowed  to  do  so  to  that  (tf  a 
stranger.  Under  these  circumstances,  I  recommended  that  tuppeh 
Keotullee  should  be  excluded  from  the  grant  in  question,  and 
I  meant  of  course  that  it  should  be  settldl  with  them.''  There 
is  nothing  in  the  above  which  can  be  interpreted  into  a  repudia- 
tion of  the  right  of  the  plaintiffs;  on  the  contrary,  it  clearly  leaves 
them  at  liberty  to  sue  for  malikama  under  the  proviuons  of 
Section  8,  Regulation  VU  of  1822,  whenever  they  may  deem  it 
proper  to  do  so.  The  Court  have  no  hesitation  in  declaring 
that  no  act,  adverse  to  the  claim  of  the  plaintiffs,  has  been  shown 
to  have  been  done  by  the  Government  at  any  time  prior  to  twelve 
years  before  the  institution  of  the  suit.  Consequently,  the  claim 
is  not  barred  by  li4>se  of  time,  and  it  is  hereby  remanded  to  the 
Judge's  file,  in  order  that  it  be  disposed  <^  on  its  merits. 

The  4/A  Fehwiry,  1851. 
Present:  H.  Lushington,  Judge. 

CBegular  appeal  from  the  decision  of 

Case  No.  209  of  1849.  J      ^^-  ^'  ??L^'  Principal  Sud^ 

I      Ameen  of  Mtrzapore,    dated    26/A 
L     July  1849. 

GoBiND  Ram  and  Giedsh  Dass,  fPlaintiffsJ,  JppellantSg 

versus 
Balmookund,  auction  PxmcHASEB^  Bbubullub  Dass  and 

B&UBUwuN  BAas^fDefefuiantsJ,  Respondents. 
The  plaintiff  claims  to  establish  his  possession  of  mouzah 
Jungle  Mehal,&c.,  in  virtue  of  a  deed  of  sale,  dated  9th  Januaiy 
1843,  said  to  have  been  executed  in  his  favor  by  the  defendants 
Brijbullub  Dass  and  Brijruwun  Dass^  and  to  exclude  the  auction 
puxGhaser  Balmookund. 
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The  plaintiff  maintains  that  on  the  9di  of  January  1848  the 
defenduits^  Brijbullub  and  Brijruwun  Dass^  sold  the  mooxah  to 
him^  received  payment^  and  ddivered  possession :  that  although 
the  usual  mutation  of  names  in  the  C!ollector's  books  was  prevented 
on  one  occasion  by  the  objections  of  Baboo  Jankee  Dass^  and 
on  another  by  Niamut  Beebee^  they  nevertheless  continued  to 
exercise  all  the  rights  of  proprietors  in  the  land  which  they  had 
purchased:  that  during  the  moostajiree  o{  DwarkaDass^  they 
retained  possession  of  thesayer :  that  the  village  was  subsequently 
sold  at  auction  in  satisfaction  of  a  decree  held  by  Niamut  Beebee 
against  the  original  owners  Brijbtdlub  and  Brijruwun  Dass^  and 
purchased  by  the*  defendant  Balmookund :  that  the  Bevenue 
Authorities^  in  spite  of  plaintiff's  remonstrances^  put  Balmookund 
in  possession  of  the  village^  and  that  an  i^peal  to  the  Civil  Court 
has  thus  become  unavoidable. 

The  defendant^  Balmookund^  after  advancing  some  technical 
objections,  pronounces  the  alleged  deed  of  sale  to  be  collusive :  he 
denies  that  any  purchase  money  was  ever  paid,  and  asserts  that 
the  plaintiffs  have  never  been  in  possession* 

Tlie  other  defendants  did  not  appear. 

The  Principal  Sudder  Ameen  records  his  opinion  on  the  main 
point  at  issue  in  the  following  terms. 

''  It  appears  there  are  no  less  than  eight  witnesses,  including  the 
writer,  who  have  subscribed  their  names  as  witnesses  to  the 
deed  of  sale.  The  plaintiffs,  however,  have  produced  only  two  in 
this  Court,  whose  evidence  is  not  sufficient  to  prove  the  same; 
had  he  produced  the  others,  a  searching  examination  would  have 
been  made  from  them  respecting  the  same.  In  the  absence  there« 
of,  and  from  what  other  witnesses  have  deposed,  there  is  every 
ground  to  apprehend  that  the  deed  in  question  is  not  genuine 
and  executed  with  good  fieuith.  On  the  contrary,  it  is  evident,  as 
may  be  gathered  from  the  features  of  the  case,  and  what  the  wit* 
nessesof  the  defendants  have  deposed,  that  it  was  executed  with 
the  object  of  defeating  the  execution  of  the  decree  of  Niamut 
Beebee.  This  being  the  case,  the  deed  in  question  cannot  but  be 
ecmsidered  in  a  collusive  light/' 

The  deed  is  genuine,  but  the  Court  agrees  with  the  Principal 
Sudder  Ameen  in  thinking  that  it  was  not  executed  in  good 
fiedth.  There  are  several  very  suspicious  circumstances  connected 
with  the  deed  besides  those  noticed  in  the  decree  of  the 
lower  Court.  Niamut  Beebee's  decree,  in  satidiEu^on  of  which 
the  auction  sale  to  Balmookund  took  place,  is  dated  25ih  February 
1841,  two  years  before  the  execution  of  the  alleged  deed  of  sale: 
and  if,  as  plaintiff  states  in  his  appeal,  the  amount  of  Niamut 
Beebee's  decree  was  so  small,  it  would  have  heea  easy,  as  well  as 
honest;  to  pay  it  from  the  proceeds  of  the  sale  to  the  plaintiffs. 
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Ttc  3eed  is  dated  9th  January  1843,  and  it  was  not  registered 
till  the  llth  March  following.  A  circumstance  of  no  great 
weight  by  itself,  but  deserving  of  notice  when  considered  in 
conjunction  with  the  rest  of  the  case^  The  defendant  explains 
the  delay  by  declaring  that  the  deed  was  antedated,  and  he  addu^ 
ces  a  strong  argument  in  suppcHt  of  his  declaration.  The  signa^ 
ture  of  BAmsurn,  putwarree,  is  attached  to  the  deed  as  one  of  the 
witnesses  to  the  execution  in  Benares,  whereas  there  is  with  the 
mUl  the  report  of  the  Kasir  of  the  settlement  office,  dated  9thr 
January  1848,  stating  that  Bamsum  was  then  in  attendance  at 
the  settlement  cutcherry  in  Ahrorah,  a  town  said  to  be  from  one  tO' 
two  days  journey  distant  from  Benares.  Of'  this  circumstance 
no  explanation  was  offered  by  the  plaintiff,  appellant. 
.  The  settlement  of  moueah  Jungle  Mehal  took  place  subse-^ 
quently  to  the  alleged  execution  of  the  deed,  the  wajUHtd-urz 
having  been  given  in  on  the  13th  January  1848.  The  furd 
putteedaree  was  drawn  out  in  the  names  of  the  sellers  Brijbullub 
and  Brijrawun  Pass,  and  other  steps  in  the  settlement  were  taken, 
all  being  subsequent  to  the  9th  January  1848,  yet,  throughout 
the  whole  proceedings,  not  one  word  is  to  be  foiind  in  r^ard  to 
the  sale  of  the  whole  village,  which^  according  to  the  plaintiffs,  had 
taken  place  only  a  few  days  before.  If  the  sale  had  really  token 
place  as  described,  and  had  been  a  bond  fide  transaction,  the 
Court  is  satisfied  that  some  mention  of  it  would  be  found  in  the 
settlement  proceedings. 

In  explanation  of  the  absence  of  six  out  of  eight  witnesses, 
whose  names  are  on  the  deed,  the  plaintiff,  appellant,  states,  that 
two  have  been  gained  over  by  the  respondent,  and  that  subpoenas 
were  issued  for  the  remaining  four^  This  is  hardly  satisfactory,  and 
the  respondent,  in  commenting  upon  the  explanation,  observes; 
that  as  regards  the  two,  appellant  has  given  a  very  bacl 
reason  for  their  absence,,  and,  as  regards  tiie  four,  no  reason, 
at  all. 

.  The  appellant  finally  complains  that  the  Principal  Sudder 
Ameen  has  taken  no  notice  of  his  twenty-two  documents.  On. 
examination,  it  appears  that  seven  are  copies  of  depositions  taken 
in  the  miscellaneous  department;  five  are  receipts  for  pajrment  of 
revenue  given  to  the  sellers,  not  to  plaintiff ;  two  are  the  qabdla 
and  receipt  upon  which  the  present  suit  is  founded ;  and  the 
lest  9ixeroobakarees,  petitions  {or  dakhilkharij,  9Jid  9,  jummakhurck 
id  the  disputed  village.  These  are  not  documents  which  require, 
more  notice  than  the  Principal  Sudder  Ameen  has  taken  of  them;^ 
most  of  them  not  bearing  upon  the  issue,  or  proving  that  which; 
ia  not  denied  by  the  opposite  party. 

Under  these  circumstance,  the  Court  dismisses^  the  appeal,^  an£ 
upholds  the  decision  of  the  Court  below^.   . 
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The  5M  February,   1^51. 
Present:  H.  W.  Dbane,  Offg.  Judge. 

CRegular  appeal  from  the    decision  of 

Case  No.  20  of  1851.  i      f^^f     ^^^^    ^""^  ^^"^"^"^ 
KM^  x^u.  w  ur  xoux.  ^      fifi^rf^     ^m^«i     of      Goruckpore^ 

t     ^i'^^'  ^^*  October  1849. 

PuKMXsua    DuTT  DooBB^  (Plamt\ff'Jj  Appellant^ 

versus 

Banee  Inderbass  Kooree^  (mother    and    guardian  or  Ra/ah 

OODSNARAIN    MuLL^   A  MINOR^)    AND   OmER    ShUNKER^ 

surbfurakar,  (Defendants),  Respondents^ 

The  plaintiff  sued  in  the  lower  Conrt  to  recoyer  a  sum  of 
Us.  5^000^  with  interest  amounting  to  Bs.  5^000  more^  on  a  bond 
asserted  to  have  been  executed  in  his  faror  in  the  month  of  Koar 
1244  Foslee,  on  a  date  corresponding  with  the  22nd  October 
1836. 

The  substance  of  the  plaint  is^  that  the  plaintiff  and  his  father 
having  long  had  money  dealings  with  the  defendant,  the  accounta 
between  them  were  adjusted^  and  a  bond  executed  on  the  date 
abovementioned^  for  the  payment  of  Bs.  5^000.  The  estate  ct  the 
defendant  was  placed  under  the  management  of  the  Court  of 
Wards^  and  on  the  4th  May  1837^  the  plaintiff  represented  to  the 
Collector  the  existence  of  this  debt;  the  then  surburakar,  however^ 
Simboo  Nath,  denied  that  any  money  was  due  to  the  plsuntiff,  and 
the  Collector^  on  the  20th  Noyember  1837,  disaUowed  the 
plaintiff^s  title  to  be  recognized  as  creditor;  whereupon,  in  1848^ 
or  eleyen  years  afterward!s,  the  plaintiff  comes  into  Court  for  the 
jrecovery  of  the  sum  due  to  him,  with  interest. 

On  the  part  of  the  defence,  it  is  urged,  that  the  bond  before  tht 
Court  was  not  executed  by  the  defendant  Banee  Inderbass 
Kooree,  and  that  no  money  was  adyaneed  by  the  plaintiff.  It  ii| 
admitted  that  Dooleen  Soondur  Buksh  Kooree,  the  mother  of 
Tej  Mull,  the  Banee's  late  husband,  gaye  the  plaintiff  a  bond  in 
the  name  of  the  plaintiff's  son,  for  which,  howeyer,  no  considera* 
tion  was  at  any  time  received.  It  is  pleaded  that  on  a  petition 
to  the  Collector  by  the  surburakar,  on  the  4th  July  1837,  praying 
that  the  plaintiff^s  father  be  sent  for  and  examined  on  the  sub* 
ject  of  this  bond,  the  plaintiff's  father  absented  himself  on  yarir 
ous  pretexts,  and  at  Length  the  Collector,  in  November  1837 
formally  disallowed  the  claim,  and  it  is  contended  that  if  the 
j^li^intiff  had  been  possessed  of  any  rightful,  title  to  recover^  h^ 
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would  noty  after  this  refusal  by  the  Collector^  haye  suffered  so 
long  a  period  to  elapse  without  preferring  his  claim  in  a  Court 
of  law. 

The  Principal  Sudder  Ameen,  in  what  appears  to  me  to  be  a 
rery  satisfactory  payment^  dismissed  the  plaintiff's  suit.  He 
comments  at  some  length  on  the  internal  evidence  that  the  bond 
is  not  genuine.  It  purports  to  be  drawn  out^  he  observes^  at 
Mejowlee^  the  place  of  residence  of  the  Banee^  yet  nevertheless^ 
the  persons  attesting  it  are  none  of  them  inhabitants  of  that  place^ 
or  in  any  way  connected  with  the  Ranee's  affairs :  the  writer  of  the 
bond  is  unknown:  of  the  four  attesting  witnesses,  one  of  them, 
Toola  Ram,  is  dead,  and  the  three  others,  upon  their  own  showing^ 
met  by  mere  accident  at  MejowleCj  and  were  invited  by  the  Ranee, 
who  Imew  little  or  nothing  of  them,  to  verify  a  bond  for  a  large 
sum  of  money :  the  witness  Ram  Buksh  Singh  resides  sixteen  koa 
from  Mejowlee,  another  witness,  Seetul  Dan  Singh,  twenty-four  koa 
from  it :  but  besides  all  this,  it  is  proved  (the  Principal  Sudder  Ameen 
continues)  that  on  the  24th  September  1886,  Ram  Buksh  Singh 
was  sent  by  the  Police  Officers  to  the  Magistrate  of  Gh>ruck- 
pore  on  a  criminal  charge,  in  company  with  Seetul  Dan  Singh, 
as  a  witness  in  the  said  criminal  matter;  that  on  the  4th  Octo- 
ber 1836,  Ram  Buksh  Singh  was  ordered  to  find  security  for  lus 
appearance  at  the  Magistrate's  Court,  which  order  was  not  com- 
plied with  until  the  20th  October;  it  is  most  improbable,  therefore, 
that  he  shouldhave  been  present  at  Mejowlee,  twenty-four  ^om  from 
Goruckpore,  on  tiie  22nd,  attesting  a  bond  between  parties  wil^ 
whose  affairs  he  had  nothing  to  do.  Moreover,  that  plaintiff  him- 
self is  shown  to  have  been  summoned  by  the  Magistrate  on  a 
hookumnamah  of  21st  October  18S6,  and  to  have  been  reported 
present  by  the  nazir  on  the  24th;  as  little  likely  is  it,  therefore, 
that  the  plaintiff's  account  should  be  true,  as  that  of  the  witness 
abovenamed,  since,  in  order  to  believe  it,  it  becomes  necessaiy  to 
suppose  that  tiie  plaintiff  was  at  Mejowlee  on  the  22nd,  at  his 
own  home,  tiiree  marches  off,  the  day  after,  and  on  the  24th 
at  Goruckpore,  distant  ten  or  twelve  kos9.  The  Principal  Sudder 
Ameen  further  remarks  on  the  fiict  that  when  the  surburakar, 
Simboo  Nath,  made  out  a  list  of  creditors,  and  explained  to  the 
Collector  that  the  motiier-in-law  of  the  Ranee  had  really  executed 
a  bond  but  had  reodved  no  money  in  consideration  of  it,  the 
party  holding  tiie  bond,  on  bdng  summoned,  did  not  attend,  but 
absconded;  and  it  is  pointed  out  by  the  lower  Court,  in  conclusion^ 
ihat  there  is  a  manifest  want  of  congruity  between  the  Ranee's 
BCid  and  hand-writing  on  other  papers,  and  the  seal  and  handi 
writing  on  the  bond  presented  on  this  occasion. 

The  arguments  put  forward  in  appeal  are  weak  in  the  extreme. 
It  is  urged^  that  as  the  defendant  a^bnits  thata  bond  was  executed 
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by  her  mother-in-law^  the  receipt  of  the  money  must  be  taken  for 
granted.  The  answer  is^  that  the  bond  before  the  Court  is  not 
admitted  by  the  defenduit^  her  admission  referring  to  a  bond 
written  by  another  person,  for  which  no  money  Was  receiyed.  It 
is  said  likewise^  that  the  presence  of  the  attesting  witnesses,  at 
Mejowlee,  on  the  22nd  October,  was  not,  even  on  the  assumption 
that  all  which  has  been  advanced  by  the  Principal  Sudder  Ameen 
is  correct,  physically  impossible;  and  that  when  a  bond  has  been 
duly  proved  in  evidence,  as  this  has  been,  the  party  claiming 
upon  it  is  entitled  to  a  decree.  To  reasoning  of  this  sort  it  is 
enough  to  reply  that  the  point  at  which  rational  credulity  stops 
lies  &r  short  of  the  preternatural,  and  that  we  justly  refiise  our 
assent  to  relations  of  which  no  more  can  be  said  than  that  they 
are  extravagantly  improbable;  and  that  it  is  because  the  Princi- 
pal Sudder  Ameen  considered  the  bond  to  be  no/  duly  proved  in 
evidence,  and  had  it  in  his  power  to  assign  reasons  of  weight  for 
discrediting  the  testimony  tendered  to  hun,  that  he  rejected  the 
claim*    I  dbmiss  the  appeal^  with  all  costs. 


The  6th  February,  1851. 
Present :   H.  Lushinoton^  Judge. 


Cisl  No.  252  or  1849.^ 


"Regular  appeal  from  the  decision  of 
Qazie  Yar  Ali  Khan,  Principal  Sud^ 
der  Ameen  of  Jounpore,  dated  %%nd 
October  1849. 

Shbo  Gholam  Singh,  fPlaintijffJ,  Appdlani, 

versus 
Haj&i  IicAM  BuKSH,  (DrfcndontJ,   Sespondent. 

Thb  plaintiff  claims  to  obtain  possession  of  half  of  talooqua 
Sunohee,  by  redemption  of  the  mortgage  held  by  the  defendant. 

The  plaintiff  states  that  the  defendant  holds  the  disputed  half 
<tf  talooqua  Sunohee  under  a  deed  of  conditional  sale,  or  mort- 
gage, executed  in  his,  defendant's,  favor,  by  the  original  proprie** 
tors  Ramsum  Singh  and  oHiers;  but  he,  plaintiff,  has  now  pur- 
chased at  auction  the  rights  and  interest  of  the  owners  of  the 
mortgaged  property,  and,  as  a  l^al  representative  of  the  mort- 
gagers, claims  to  redeem  the  mortgage. 

The  defendant  replies  that  the  deed  under  which  he  holds 
dated  27th  December  1826,  is  not  a  deed  of  mortgage  or  condi^ 
tional  sale,  but  one  which  omveys  to  hhn  the  whdc  rights  of  the 
original  proprietors. 
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^e  Whole  case  therefore  rests  on  the  constrttction  of  the  deed/ 
TThe  Principal  Sudder  Ameen  was  of  opinion  that  thete  wa»- 
nothing  in  the  deed^  (neither  lufz,  ibarut,  nor  zikr)  to  support 
the  supposition  that  it  was  a  mort^age^  but  that,  on  the  contrary^- 
the  sale  was  clearly  absolute.  He  therefore  dismisses  the  claim/ 
and  the  plaintiff  appeals  to  this  Court. 

The  deed  in  question  is  neither  a  deed  of  mortgage  nor  ar 
deed  of  absolute  sale,  as  these  terms  are  usually  understood,  it 
is  a  deed  of  agreement,  or  preliminary  arrangement,  which/ 
according  to  circumstances,  was  either  to  be  followed  by  a  deed 
of  absolute  sale,  or  to  become  itself  the  evidence  of  an  absolute 
sale.  The  sellers  were  engaged  in  law  proceedings  in  regard  to 
this  property  at  the  time  when  they  executed  the  deed,  and 
though  they  transferred  their  estate  to  the  purchaser,  IbadooUah, 
irom  whom  the  defendant,  Tmam  Buksh,  deriyes  his  title,  yet  it 
is  clear  that  the  execution  of  another  deed  was  in  contemplation, 
hence  the  plea  of  the  appellant,  which  is  no  more  than  that  since 
the  deed  on  which  the  suit  is  founded  confessedly  did  not  evi-^ 
dence  a  complete  transfer,  it  must  be  regarded  as  a  bye-bU-touffa, 
subject  to  all  the  laws  applicable  to  that  class  of  deeds. 

T^e  document  itself  is  to  the  following  effect.  *^  We  Ramsum 
Singh  and  others,  proprietors  of  one-half  of  talooqua  Sunohce, 
have  sold  the  one-hsJf  aforesaid  to  Ibadoollah  for  B^.  1,001,  and 
Rs.  5MX),  to  be  paid  annually  by  the  purchaser,  have  been  fixed 
for  our  maintenance,  after  the  auction  sale  shall  have  been 
reversed,  and  a  decree  obtained,  and  possession  given  to  the  pur- 
chaser, we  are  to  receive  this  sum  every  year;  we  declare  that  thd 
said  purchaser  is  to  consider  himself  proprietor  of  half  of  talooqua 
Sunohee  in  virtue  of  this  deed,  and  is  to  enjoy  all  the  rights  of 
semindar  and  malgoosar  as  soon  as  the  decree  shall  have  been 
obtained.  The  purchaser  will  pay  the  Rs.  200  from  whatever 
source  he  pleases,  fez  hurja  ki  daunud),  and  we .  relinquish  all 
claim  on  the  part  of  ourselves  and  our  heirs. 

^^  We  further  declare  that,  as  soon  as  the  decree  has  b^fen 
obtained,  we  wiU  execute  an  absolute  deed  of  sale  in  favor  of 
the  purchaser,  and  if  we  fisdl  to  execute  such  a  deed,  then,  since 
the  whole  of  the  purchase  money  has  been  paid,  the  present 
document  shall  be  held  to  be  a  deed  of  absolute  sate. 

'^Accordingly^  we  have  executed  this  deedasan'tAraniai7ieAnt//tf 
bytf  of  half  of  talooqua  Sunohee/' 

It  is  admitted  that  the  decree,  several  times  referred  to,  wa» 
obtained,  and  that  all  the  conditions  of  the  deed  were  fulfilled. 
It  remained  therefore  for  the  sellers  to  execute  a  deed  of  abso- 
lute sale,  in  defEiult  of  which  the  '^ikramameh  suttti^'  bye  became 
itself  a  deed  of  absolute  sale.  There  is  no  ambiguity  in  the 
language  of  the  deed^  nor  is  there  any  doubt  as  to  the  intention 
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of' the  sellers^  &ndthe  Court  therefore  fully  agrees  with  thd^ 
'Principal  Sudder  Ameen  in  rejecting  theplainttff^s  claim.  What- 
ever the  deed  may  be,  and  whatever  rights  it  may  convey  to 
either  of  the  parties,  it  certainly  is  not  a  deed  of  mortgage :  and 
though  there  are  conditions  attached  to  the  sale,  it  is  quite  clear 
that  they  are  not  cbnditions  of  that  nature  which  can  bring  the 
transaction  within  the  law  applicable  to  ordinary  deecU  of 
bye-bil-wuffa* 

The  Court,  accordingly  ^ismissea  the  appeal,  and  confirms  the 
decision  of  the  Court  below. 


The  lOth  February,  1851. 
Present; 


{B.  Taylee,  1  t  ^ 

A.  W.  Begb«,       y^^"' 
H.  W,  DsANB,  Ojffg.  Judge. 


rSpecial  appeal  from  the  decision    of 
Case  No    1  or  1851     J      R^iDoodi  JowalaPer8had,Addition€i 

j      Principal  Sudder  Ameen  of  Azimgurh^ 
L     dated  Sth  June  1850. 

Ahroodh  Singh  and  othebs,  (Defendants),  AppellantSj 

versus 
Sauk  Rai,  (Plaintiff),  Respondent. 

This  suit  was  brought  for  the  recovery  of  a  one-anna  share 
in  the  village  of  Sadeepore,  tuppa  Bela,  pergunnah  Nizamabad* 
^e  Moonsiff  dismissed  the  clium  under  Clause  1,  Section  9, 
Regulation  V 11  of  1822,  on  the  ground  that  the  settlement  had  been 
made  with  the  proprietors  "  beegah  dam^',  and  therefore  the  suit 
was  improperly  brought.  The  Principal  Sudder  Ameen  reversed 
the  decree,  considering  that  the  village,  prior  to  the  settlement, 
had  been  held  in  putteedaree  tenure,  and  that  by  the  terms  of  the 
wajib'Ul'Urz  the  proprietors  might,  if  they  agreed  amongst  them* 
selves,  revert  to  that  tenure. 

A  special  appeal  was  granted  to  determine,  whether  the  village 
having  been  at  the  time  of  settlement  made  with  the  proprietoni 
under  the  denomination  ^'  beegah  dam",  the  suit  should^  not  be 
dismissed. 

The  Principal  Sudder  Ameen  finds  that  the  settlement  was 
made  with  the  proprietors  in  the  mode  asserted  by  the  plaintiffs. 
As  the  suit  is  not  brought  to  set  aside  the  settlement,  the  Court 
are  of  opinion  that  the  settlement  must  be  upheld  until  altered 
by  the  revenue  authorities^  with  the  consent  of  all  parties^  or  the 
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setilemait  be  annulled  fay  a  Conrt  of  law:  fhey  tiieiefore  reverse 
the  decision  of  the  Principal  Sudder  Ameen^  and  uphold  that  dT 
the  Moonsiff's. 

The  lOih  February,  1851. 

{B.  Tatlbb,  T  •   , 

A.  W.  Bbgbie,       y^9(^9f 
H.  W.  DsANX^  Cffg.  Judge. 

r  Special    appeal   from    the   decision    qf 
Case  No.  8  or  1851,  i      G.  F.  Harvey,  Eequire,  Judge  of  Cawth 
[^    pore,  dated  bth  August  1850. 
Noes  Ahmud  and  othees^  Appellants, 

versus 

Shubttt-oolnissa  and  othebs^  Respondents. 

This  suit  was  brought  to  obtain  possession  of  a  12-anna  share 
under  a  deed  of  mortgage^  dated  17th  S^tember  1830.  The 
particulars  of  the  case  will  be  found  in  the  printed  decisions  of 
August^  case  No.  271  of  1849.  The  Judge  decreed  in  favor  <^ 
plaintiff.  A  special  appeal  was  granted  to  determine,  whether  the 
suit  had  been  instituted  within  the  period  required  by  the  statute 
of  limitation;  and  2ndlj,  whether  the  estate  having  be^i  sold 
for  arrears  of  rerenue  subsequent  to  the  conditional  sale,  the 
plaintiff  could  bring  a  suit  for  possession. 

The  Court  observe  that  on  the  4th  August  1845,  in  the  case 
of  Khame  Chund  and  Kishen  Chund,  appellants,  versus  2ieea'Ood- 
deen,  respondent,  it  was  ruled  that  '^  the  mortgagee  who  is  out  of 
*^  possession  must  bring  his  suit  within  the  period  ordinarily 
^'  prescribed  by  law  in  order  to  establish  the  validity  of  the  docu- 
**  ment  under  which  he  claims  possession.'^  The  precedent  is 
strictly  applicable  to  the  present  case;  as  the  suit  has  been  insti- 
tuted seventeen  years  after  the  date  of  the  mortgage  deed,  the  Court 
reverse  the  decision  of  both  Courts,  and  decree  the  appeal.  The 
Court  having  disposed  of  the  suit  on  the  first  point  of  special 
uppeal  consider  it  unnecessary  to  pass  any  judgment  on  the 
eecond  point. 
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ne  loth  February,  1851. 

fA.  W.  Begbib,       1   f  j 
Present :  J  H.  Lushington,      J  "^"^^^ 
LH.  W.  Deane^  Q^.  Judge. 


rRegular  appeal  from  the  decision  of 

Cab.  No.  140  of  1860.  J      ^^veeSyed  Mohun^d  Villayet  AH 

I      Khan,  Pnnctpai   Sudder  Ameen  of 
\^     Allahabad,  dated  Wth  June  1850. 

GoBHAiN  Manpoobbe,   CPlaintijffJ,  Appellant, 

versus 

PimBHOO  Da88  and  Li^chmbbNarain^  f Defendants  J ,  Respondents. 

Thb  suit  was  brought  to  set  aside  a  sale  of  certain  ^roperty^ 
made  by  the  defendant  Luchmee  Narain  in  favol*  of  the  defendant 
Purbhoo  Dass^  in  order  that  the  said  property  might  be  brought 
to  public  sale  in  satisfaction  of  a  deciree  held  by  the  plaintiff^ 
Goshain  Manpooree^  against  Luchmee  Narain» 

The  firm  of  SuggooMuU^  now  represented  by  Luchmee  Narain, 
became  insolvent  on  or  about  the  1st  March  1847.  The  plaintiff 
immediately  sued  in  the  Mirsapore  Court  for  a  debt  due  to  him 
by  the  firm^  and  implied  for  the  attachment  of  a  bagh  and  certain 
buildings  belonging  thereto^  situated  in  zillah  Allahabad^  that  is 
to  say,  the  property  now  disputed.  The  Court  gave  all  the 
assistance  it  could  to  the  plaintiff,  for  it  ordered  that  the  security^ 
in  default  of  which  the  attachment  would  take  place,  to  be 
furnished  in  one  day.  The  defendant^  however,  was  too  quick  for 
him,  and  by  great  exertions  succeeded  in  effecting  a  transfer  of  the 
property  to  Purbhoo  Dass  for  Bs.  15,000;  the  deed  of  sale,  which 
was  duly  registered,  bears  date  80th  March  1847,  that  is,  on  the 
fourth  day  s^ter  the  issue  of  the  order  for  security  and  attachment 
by  the  Mirsapore  Court,  and  there  can  be  no  doubt  that  the  object 
of  the  transfer  was  to  prevent  the  attachment. 

The  plaintiff  obtained  a  decree  against  Luchmee  Narain  on  the 
25th  June  1847,  and  immediately  endeavored  to  bring  this  pro- 
perty  to  sale.  Purbhoo  Dass  appeared  as  objector,  and  by  a  series 
of  acts,  or  tricks,  which  appear  to  have  been  most  adroitly 
managed,  he  succeeded  in  preventing  new  sales,  or  nullifying  old 
ones,  until,  on  the  31st  January  184^,  he  obtained  a  decree  upon 
liis  deed  of  sale  for  the  property  which  Goshain  Manpooree  was 
endeavoring  to  put  up  to  auction.  The  objection  of  Purbhoo  Dass 
being  now  supported  by  a  decree  of  Court  could  no  longer  be  oppos- 
ody  wd  GoshaisL  Manpooree  had  recourse  to  the  present  action. 
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The  principle  pleas  of  tlic  plaintiff  are,  that  the  transfer  to 
Purbhoo  Dass  was  invalid  on  account  of  the  attachment  under 
Section  5^  Regulation  II.  of  1806,  and  if  not  on  that  account,  then 
on  account  of  the  collusion,  which  was  evidently  practised  by  the 
defendants  to  the  great  injury  of  plaintiff. 

The  Principal  Sudder  Ameen  shows  very  clearly  in  his  deci- 
sion, that  the  attachment  under  Regulation  II.  of  1806  had  not 
taken  effect  previously  to  the  execution  (^  the  deed  of  sale,  on 
the  30th  March  1847.  The  question  of  collusion  remained.  In 
regard  to  this  he  observes,  that  the  purchase  money,  amounting  to 
Rs.  15,000,  was  not  paid  to  the  insolvent  sellers,  but  to  their  credi- 
tors, six  of  whom  compromised  their  claims  for  seven,  eight,  or 
nine  annas  in  the  rupee,  and  gave  to  Purbhoo  Dass  the  several 
receipts  which  are  to  be  found  in  the  misl  of  the  case,  Purbhoo  Dass 
versus  Luchmee  Narain  decided  31st  January  1848 ;  that  the  deposi- 
tions of  the  respectable  parties,  who  gave  these  receipts,  taken  in 
the  same  case,  show  that  the  transfer  to  Purbhoo  Dass  was  a  bond 
fide  transaction,  and  that  the  proceeds  of  the  sale  were  applied 
to  the  liquidation  of  the  just  debts  of  the  firm;  that  this  bagh 
with  its  buildings  formed  only  a  very  small  part  of  the  property 
of  the  insolvent  firm,  and  that  plaintiff  had  himself  profited  by 
the  sales  of  other  portions  of  that  property;  that  the  disputed 
property  had  not  been  specifically  pledged  to  plaintiff  as  security 
for  his  debt;  and  that  upon  the  whole,  he  could  see  no  ground 
for  supposing  that  the  defendants  had  acted  fraudulently,  so  as  to 
invalidate  acts  otherwise  legal. 

The  grounds  of  appeal  are  drawn  up  in  the  usual  manner,  but 
the  opening  sentences  state,  with  more  than  ordinary  fairness  and 
perspicuity,  the  point  really  at  issue.  ^)  The,  question  is''  says 
the  appellant,  *'  whether,  after  the  insolvency  of  a  banking  estab- 
lishment, and  after  notice  had  of  suit  filed,  and  after  the  issue  of  the 
order  forbidding  alienation,  such  a  transfer  is  valid  or  invalid.'' 

The  Court  see  no  reason  to  differ  with  the  Principal  Sudder 
Ameen  on  the  points  decided  by  him.  Had  the  purchase  money 
been  appropriated  by  the  defendants  to  some  unknown  purpose, 
the  probability  of  a  finding  of  fraud  would  have  been  very  greatly 
increased,  if  indeed  the  ii^erence  could  have  been  resisted  at  all; 
but,  since  it  is  clearly  established  that  the  money  was  fairly  distri- 
buted amongst  several  of  the  creditors,  and  since  the  fact,  that 
they  accepted  from  seven  to  nine  annas  in  the  rupee  obviates 
the  suspicion  of  any  undue  partiality  in  their  favor,  the  Court 
agree  with  the  Principal  Sudder  Ameen  in  rejecting  the  plea  of 
collusion.  The  answer  however  to  the  question  propounded  by 
the  appellant  involves  very  important  interests. 

To  reject  the  transfer  to  Purbhoo  Dass,  without  finding  collu- 
sion, would  be  to  adopt  oueoi  the  principles  of  the  English  Bank- 
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Yupt  Law,  natnelj^  that  one  which  provides  for  "  the  distribution 
of  the  debtors'  property  among  the  creditors  in  general  instead  of 
merely  applying  a  portion  of  it  to  the  payment  of  the  individual ;'' 
and  the  Court  are  of  opinion  that  it  would  be  dangerous^  even  if 
it  be  legale  to  adopt  a  portion  of  a  peculiar  system  of  law  without 
introducing  the  whole.  In  the  abstract,  it  certainly  appears  equit- 
able that  after  insolvency  has  on<!e  been  declared,  the  irsDlvent 
should  not  be  permitted  to  alienate  except  for  the  benefit  of  all 
the  creditors,  and  such  accordingly  is  the  law  of  England  which 
vests  in  the  assignees  the  bankrupt's  estate  '^  to  be  by  them  held 
for  the  benefit  of  the  creditors  at  large,''  but  there  is  no  enactment 
which  extends  this  law  to  India,  nor  is  the  principle  recognized  in 
practice  by  the  mercantile  community.  As  commerce  improves, 
the  legislature  may  find  it  necessary  to  protect  the  interests  of 
trade  by  measures  which  shall  secure  the  equal  distribution  of  the 
whole  of  the  insolvent's  estate,  and  subsequent  relief  to  the  insol- 
vent himself.  At  present,  every  creditor  has  a  right  to  realize 
the  whole  amount  of  his  debt  without  reference  to  the  claims  of 
others,  and  the  only  check  which  the  law  supplies  is  a  finding  of 
fraud  in  any  particular  case,  the  circumstances  of  which  might 
justify  such  a  verdict.  It  has  already  been  observed  that  the 
transfer  disputed  in  the  present  case  cannot  properly  be  consi- 
dered fraudulent.  The  payment  of  the  purchase  money  to  a  con- 
siderable number  of  the  creditors,  all  of  whom  received  less  than 
they  were  entitled  to,  forbids  the  presumption  of  fraud,  and  the 
Court  therefore  dismiss  the  appeal,  and  uphold  the  decision  of 
the  Court  below. 

Tfie  lOth  February,  1851. 

{B.  Tayler,  \t  j 

A.  W.   Begbib,       J^^^ff^'f 
H.  W.  Deane,  Offff.  Judge. 

{Special  appeal  from  the  decision  of 
H.  Lushington,  Esq.,  Judge  of  Moora- 
dabad,  dated  30/A  May  1848. 

Ameer  Ali  and  others,  (Defendantsjy  Appellants, 

versus 

Moulvee  Ahmitd  Ali  and  Mussumat  Ushruv-oonnissa, 

(Plaintiffs),  Respondents. 

This  is  a  review  of  judgment,  in  a  case  decided  by  this  Court 
on  the  21st  May  1849,  present :  Messrs.  Thompson,  Begbie  and 
Lushington.  "Hie  ground  for  the  application  was  the  fiact  of  one 
of  the  Judges  who  tried  the  appeal  (Mr.  Lushington)  not  being 
legally  qualified  to  do  so  with  reference  to  the  prohibition  con- 
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tained  in  Clause  4,  Section  2,  Regulation  XIII.  of  1810^  the  appeid 
being  from  his  own  decision  as  Judge  of  Mooradabad.  The 
necessity  for  admitting  the  review  is  obvious^  and  the  case  was 
again  heard  this  day  by  Messrs.  Tayler,  Begbie  and  Deanc.  The 
Courtj  as  at  present  constituted^  see  no  reason  to  dissent  from 
the  judgment  recorded  on  the  21st  May  1849,  and,  on  the  grounds 
specified  in  that  decision^  they  are  unanimous  in  dismissing  tht 
appeal. 

TTie  IZth  February,   1851. 
Present ;  A.  W.  Bsobie,  Judge. 


Case  No.  17  or  1849. 


"'Regular  appeal  from  the  decimon  of 
Mohumed  SvUeem  Khan,  Additiontd 
Principal  Sudder  Ameen  of  Gkazee- 
pore,  dated  2l8t  September  1848. 

Mohumed  Hussun  and  Mohumed  Hoosssin,  (Plmntiff$)^ 

Appellants, 

versus 

Armud-oollah^  Ahsun-oollah,   and  others,  fDefendanis), 

Respondents. 

The  plaintiffs  sued  to  recover  possession  of  half  of  talooqnas 
Futhehra,  &c.,  in  zillah  Ghazeepore,  and  half  of  mouzahs  Mohum« 
dasspore,  kc.,  in  zillah  Benares,  with  t£;aW/(2/,  estimating  their  suit 
atRs.  9,954-12-16-^  gundas.  They  stated^  that  the  estates  in  ques- 
tion had  been  acquired  by  Gholam  Surwur  (father  of  themselves 
and  the  defendants,  by  different  wives ) }  that  the  two  branches 
of  the  family  had  formerly  come  to  a  private  understanding,  that 
although  ISths  of  the  property,  (including  Koowerpcxre  talooqua 
in  zillah  Jounpore),  by  right  belonged  to  plaintiffs,  and  |  Jths  to 
defendants,  yet,  for  the  present,  that  each  branch  should  retain 
possession  of  equal  shares;  that  in  pursuance  of  this  arrangement, 
the  Koowerpore  estate  was  made  over  to  plaintiffs,  and  tli^  Gha- 
zeepore  and  Benares  estates  to  defendants,  which  allotment  con- 
tinued in  force  till  the  end  of  1239  Fuslee.  Prom  1240  to  the 
end  of  1243,  the  Koowerpore  estate  was  placed  under  kham 
management.  In  1244  it  was  released  from  attachment,  when  the 
defendants  applied  to  get  possession  of  one-half  of  the  Koowerpore 
estate,  and  the  plaintiffs  to  obtain  half  of  the  6hazeep<»re  and 
Benares  property;  that  defendants  got  possession  of  their  half  of 
Koowerpore,  and  persuaded  plaintiffs  to  farm  the  other  half  to 
them,  both  of  Koowerpore  and  the  Benares  and  Ghazeepore  pro- 
perty,  from  the  commencement  of  1249  Fuslee;  that  subsequently, 
defendants  stole  the  Audoa/eeu/ or  counterpart  lease  from  pkintiffs, 
who  managed  to  recover  possession  of  half  of  the  Koowerpore  pro- 
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pwrty,  but  were  unable  to  recover  their  lialf  of  the  Benares  and 
Ghazeepore  TiUai^es. 

The  defendants  in  replj  stated  that  the  Koowerpore  property 
had  not  bdon^d  to  their  father,  but  had  been  purchased  by  the 
parties  themselves :  th«y  denied  the  alleged  minority  of  the  plain- 
tiffs, which  had  been  pleaded  in  excuse  for  their  so  long  defer^ 
ring  to  put  forward  their  claim«  They  declared^  that  they, 
(defendants),  had  held  possession  of  the  property  now  claimed  by 
plaintiffs  for  thirty  years  antecedent  to  the  suit,  by  virtue  of 
purchases  made  by  themselves.  Sheikh  Gholam  Ali  and  others : 
that  plaintiffs  present  statement  was  opposed  to  that  formerly  put 
forth  by  them  in  July  184^,  when  they  admitted  that  the  whole 
property  of  Ghoiam  Snrwur  had  been  divided  between  the  two 
fiftmilies,  and  that  the  disputed  property  was  in  the  possession  of 
defendants;  they  denied  that  any  division  amongst  themselves  had 
ever  taken  place,  or  that  they  (defendants)  had  ever  taken  the  plain"" 
tiffs'  share  in  farm ;  and  they  affirmed  that  the  plaintiffs  them- 
selves had  on  a  former  occasion  denied  having  given  the  lease  to 
them.  In  short,  they  denied  every  part  of  the  plaintiffs'  statement. 

The  JPrincipal  Sudder  Ameen  dismissed  the  plaintiffs'  claim  on 
the  following  grounds.  He  observed  that  there  were  two  points 
for  consideration  in  the  case :  1st,  whether  the  property  sued 
for  by  plaintiffs  had  been  acquired  by  their  father  Gholam 
Surwur,  as  asserted  by  them;  or  whether  it  had  been  purchased  by 
the  defendants  in  concert  with  Gholam  Ali  and  others;  2nd,  sup- 
posing that  the  property  be  found  to  have  belonged  to  Gholam 
Surwur  were  plaintiffs  entitled  to  any  portion  of  it,  or  were  they 
debarred  herefrom  by  the  law  of  limitations.  Regarding  the  £rst 
point,  the  Principal  Sudder  Ameen  held  that  the  evidence  of  the 
plaintiffs  proved  that  the  property  had  been  purchased  by  Gholam 
Surwur,  but  that  he,  for  certain  reasons,  had  caused  the  names  of 
his  dependants  to  be  recorded  instead  of  his  own,  and  that  the 
defendants  Ahmud-ooUah  and  Hnssun-oollah  were  the  real  occu- 
pants. On  the  second  point,  the  Principal  Sudder  Ameen  observed, 
that  the  plaintiffs  had  advanced  thi'ee  assertions :  viz.  the  execu- 
tion of  a  theeka  or  lease  by  them  of  half  of  the  estates  to  defend- 
ants ;  second,  the  equal  division  of  the  property  between  the  two 
branches  of  the  family;  third,  that  the  minority  had  prevented 
their  preferring  their  claim  at  an  earlier  period*  These  three  posi- 
tions the  plaintiffs  had  fi^ed  to  make  good ;  they  could  produce 
no  satisfactory  evidence  of  the  theeka,  the  farming  lease,  or 
kubooleeut,  was  not  forthcoming,  nor  was  the  defendants'  acknow- 
ledgment thereof  satisfactorily  proved;  that  it  is  most  improbable, 
that  if  defendants  had  acknowledged  the  right  of  the  plaintiffs  to 
half  the  property,  there  should  have  been  no  formal  deed  to  that 
•ffect  executed;  that  the  equal  division  of  the  property  ia  not- 
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proved  by  the  plaintiflFs*  evidence,  but  that,  on  the  contrary, 
Moulvee  Ruheem-oollah,  one  of  his  most  respectable  vritnesses,  had 
deposed  that  Gholam  Surwur  had  in  his  life-time  assigned  the 
entire  Koowerpore  estate  to  plaintiffs,  and  the  Benares  and 
Ghazeepore  estates,  which  form  the  subject  of  the  present  suit,  to 
the  defendants,  agreeably  to  which  distribution  both  parties  held 
possession,  and  that  on  the  death  of  plaintiffs'  mother,  disputes 
arose;  that  no  other  allotment  appeared  ever  to  have  been  made; 
that  from  the  proceedings  in  a  former  case  between  these  parties, 
it  was  apparent  that  iome  division  of  the  property  had  been  made 
between  them  by  Gholam  Surwur,  in  his  life-time,  according  to 
which  Koowerpore  had  come  into  the  possession  of  plaintiffs,  and 
the  disputed  villages  into  that  of  defendants,  and  that  after  such  a 
division  had  been  made,  the  plaintiffs  were  not  entitled  to  any 
portion  of  the  property  now  claimed  by  them.  It  appears  that 
the  defendants  had  by  some  breach  of  faith  managed  to  get  pos- 
session of  half  of  the  Koowerpore  property,  contrary  to  their 
father's  distribution,  but  that  as  this  is  not  the  ground  of  action, 
the  Court  was  unable  to  interfere  therewith. 

After  a  careful  perusal  of  the  proceedings  in  this  case,  I  see 
no  reason  to  interfere  with  the  decision  of  the  Principal  Sudder 
Ameen.  There  is  much  contradiction  in  the  evidence  adduced  by 
the  plaintiffs,  which  favors  the  conclusion  arrived  at  by  the  Princi- 
pal Sudder  Ameen,  that  a  division  of  the  property  had  been  made 
by  Gholam  Surwur,  during  his  life-time,  between  the  two  branches 
of  his  family.  It  is  very  strange  that  if  plaintiffs  had  ever 
a  proprietary  right  in  the  disputed  villages,  there  should  be  not 
the  slightest  indication  of  the  fact  in  the  records  of  the  Collec- 
tor's office.  The  theeka  alleged  by  plaintiffs  to  have  been  given 
by  them  of  their  half  in  the  Koowerpore  and  the  contested 
villages  to  the  defendants  is  not  satisfactorily  proved.  In  some 
of  the  papers  filed  by  plaintiffs  mention  is  indeed  made  of  a  theeka^ 
but  so  indistinctly,  as  not  to  jtustify  the  presumption  that  such  an 
arrangement  ever  was  made.  The  names  of  the  estates  included 
in  the  ikeeka  are  not  specified.  The  documentary  evidence 
being  so  imperfect  and  unsatisfactory,  little  faith  can  be  attached 
to  the  oral  testimony.  That  of  itself  might  support  the  docu- 
mentary evidence ;  but  when  the  latter  fails,  the  testimony  of 
witness  can  avail  little.  I  disbelieve  the  story  of  the  theft  of  the 
kubooleeut.  The  plaintiffs  state  that  they  complained  at  the 
time  to  the  police  authorities,  but  I  find  no  documentary 
evidence  to  prove  that  assertion.  The  long  period  allowed  by  the 
plaintiffs  to  elapse  before  they  sued  to  recover  possession  is  also 
strongly  against  them.  They  plead  minority;  but  they  became  of 
age  on  or  before  1244  Fuslee,  (1836  a.  d.),  and  this  suit  was  not 
instituted  till  30th  September  1847,  eleven  years  after!     The. 
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real  facts  of  the  case  may  not  perhaps  have  been  yet  elicited,  the 
r^stration  of  fictitious  names  having  complicated  the  transaction; 
but  it  is  quite  clear  to  me,  that  plaintiffs  have  failed  to  make  out 
their  claim,  and  I  accordingly  dumiss  their  appeal. 

The  \Zth  February,  1851. 
Present:  H.  Lushington,  Judge. 


Cass  No.  233  of  1850.^ 


'Regular  appeal  from  the  decUion  of 
Rai  JDoob6  Jowala  Pershad,  Principal 
Sudder  Ameen  ofJzimgurh,  dated  21th 
September  1850. 

J.  Stonbhouse,   (Plaintiff J,  Appellant, 

versus 

H.  T.   DoDswoRTH,  (Defendant),  Respondent. 

Thb  plaintiff  in  this  suit  claims  to  recover  from  the  defendant 

Rs.  5,880-5,  being  the  amount  of  losses   sustained  by  him    in 

consequence  of  an  alleged  failure  on  the  part  of  the  defendant 

to  perform  the  conditions  of  a  contract. 

The  defendant  sold  to  the  plaintiff  the  Oonjee  factory,  together 
with  all  its  appurtenances,  lands  under  cultivation,  and  under 
engagement  for  cultivation,  together  with  the  suttahs  for  the 
cultivation  of  indigo :   and  executed  a  deed  of  sale  on  the  5th 
June   1849.     There  is  no  dispute  in  regard  to  the  sale;   but 
the  plaintiff  asserts  that  the  suttahs,  or  engagements   for  the 
cultivation   and-  delivery  of  the   indigo   plant,   were  not   made 
over  to  him   at  the  time  of  sale,  and  that  when  they  were 
afterwards  received  by  him  from  the  defendant,  they  were  found 
to  be  blank,  with  the  exception  of  certain  memoranda  for  the 
subsequent  filling   up   of  the   documents.      In  answer  to  the 
enquiry  which  followed,  the  defendant  informed  the  plaintiff 
that  such  was  the  custom  of  the  factory  sold,  and  that  it  was 
not  usual  to  fill  up  the  suttahs  unless  circumstances  rendered  it 
necessary  that  they  should  be  filed  in  the  Courts.     The  plaintiff 
had  presently  occasion  to  sue  certain  aheers,  and  he  then  applied 
to  the  defendant  to  fill  up  the  suttah  which  belonged  to  the  case. 
As  the  defendant  had  promised  to  fill  up  the  suttahs  according  to 
plaintiff^  s  serishtah,the  plaintiff  forwarded  with  the  aheer's  suttah  a 
rough  draft  of  the  proposed  contents.     The  defendant  demurred, 
but  ultimately  prepared  the  document  according  to  the  wishes  of 
the  plaintiff,  and  the  same  was  delivered  to  the  plaintiff's  mookh- 
ieear  for  the  purpose  of  being  filed  in  the  Civil  Court.    Shortly 
after  this,  it  became  necessary  to  sue  several  other  assamees,  and 
application  was  again  made  to   the  defendant  to   fill   up    the 
required  suttahs.    The  defendant  refused,  and  wrote  his  note   of 
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the  17tK  October  1849,  after  which  the  plaintiff  considered  that 
all  the  8rUiah$,  including  the  one  which  had  been  filled  np,  were 
unfit  for  presentation  to  the  Court.  The  case  against  the  aheen 
was  allowed  to  go  by  default,  and  the  plaintiff  sues  to  recover  the 
loss  which  he  has  sustained  in  consequence  of  the  uselcssness  of 
the  guttahs  named  in  the  deed  of  sale. 

To  this  the  defendant  replies,  that  he  delivered  to  the  pliuntiff 
all  that  the  plaintiff  had  purchased,  and  that  he  is  not  responsi- 
ble for  plaintiff's  inability  to  recover  from  the  tissameeg.  The 
assertion  of  the  plaintiff,  that  he  did  not  receive  the  suttahs  at 
the  time  of  sale,  is  declared  to  be  untrue.  He  received  them 
all,  68  in  number,  with  the  exception  of  21,  which  were  subse- 
quently sent  to  plaintiff  from  Oonjee.  The  plaintiff  never  objected 
to  the  condition  of  these  stUtahs  when  he  first  saw  them,  and  it 
is  no  part  of  the  agreement  that  they  should  be  filled  up  by 
defendant.  In  regard  to  the  aheer^s  nUtah,  the  defendant  denies 
that  he  filled  it  up  as  it  now  appears,  but  in  a  different  manner 
and  according  to  his  own  ^erishiah.  He  asserts  that  the  rate  of 
profits,  or  penalty,  upon  each  bundle  of  indigo,  not  delivered,  is 
four  annas  according  to  the  custom  of  plaintiff's  factory  of  Rajalh 
puttee  as  well  of  his  own,  and  not  one  rupee  as  stated  by  plaintiff, 
in  proof  whereof  he  files  suttahs  of  the  Rajakputtee  factory. 

The  Principal  Sudder  Ameen  considers  that  the  main  point  for 
decision  is,  whether  any  agreement  for  filling  up  the  futtahi 
had  been  entered  into  by  the  parties,  and  he  finds  that  no  such 
agreement  exists.  The  deed  of  sale  transfers  the  suttaha  uncondi- 
tionally, and  nothing  can  be  found  in  the  several  English  notes  filed 
by  the  plaintiff  which  pledges  the  defendant  to  any  further  inter- 
ference with  them.  The  witnesses  do  not  depose  to  any  verbal 
agreement  of  the  sort.  The  Principal  Sudder  Ameen  then 
notices,  that  the  notes  filed  by  the  defendant  prove  his  assertion 
that  oijy  81  suttahs  were  sent  from  Oonjee  ;  and  also  that  when 
plaintiff  acknowledged  the  receipt  of  them  he  made  no  objection 
to  their  state.  The  four  blank  suttahs  of  the  Rajahputtee  factory, 
filed  by  the  defendant,  show  that  it  is  usual  to  keep  these  docu- 
ments in  an  unfinished  state,  and  account  for  the  plaintiff's 
silence,  on  receiving  such  accounts,  as  part  of  the  property  pur- 
chased. From  two  other  suttah$  of  Rajahputtee,  the  Principal 
Sudder  Ameen  infers  the  truth  of  the  defendant's  assertion,  that 
four  annas,  and  not  one  rupee,  was  the  rate  ordinarily  charged  as 
*'  profits''  on  each  bundle  of  indigo  not  delivered  according  to 
agreement,  and  as  these  six  «tt//aA«  had  been  made  over  to  the  defen- 
dai^t  as  part  of  the  purchase  money  of  the  Oonjee  factory^  and  were 
accompanied  by  the  deed  which  transferred  them,  they  were 
unquestionably  genuine.  The  Principal  Sudder  Ameen  therefor^ 
dismissed  the  plaintiff's  claim. 
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From  ibis  deci»ion  the  plaintiff  appeals^  ui^ng  the  wMmm 
grounds  as  those  upon  which  he  sued.  He  complains  of  soma 
expression  in  the  Principal  Sudder  Ameen's  decree^  objecting  to 
the  English  notes  as  not  satisfactory  eyidence^  and  desires  that 
full  weight  should  be  giyen  to  their  contents. 

They  deserve  indeed  to  be  attended  to^  for  they  explain  the  real 
nature  of  the  transactions  more  correctly  than  all  the  pleadings^ 
and  all  the  rest  of  the  evidence,  oral  or  documentary.  They 
speak  too  plainly,  and  it  would  have  been  better  for  the  charac- 
ters of  the  litigants  had  those  notes  never  been  written. 

The  question  upon  which  the  case  rests,  according  to  the  Frin- 
dpal  Sudder  Ameen,  is,  whether  any  agreement  was  entered  into 
in  regard  to  the  filling  up  of  the  suttahs.  He  has  decided  in  the 
negative,  but  he  has  not  noticed  the  principal  argument  adduced  by 
the  plaintiff.  In  the  note  written  by  the  defendant  on  the  19tk 
September  1849,  these  words  occur.  ''As  far  as  I  am  concerned^ 
I  am  ready  to  order  any  man  you  choose  to  fill  it  up  according 
to  your  8erishtah^\  The  appellant's  vakeel  indicates  this  passage 
as  determining  in  his  favor  the  point  upon  which,  in  the  opinion 
of  the  lower  Court,  the  whole  case  turned.  This  Court  however 
cannot  view  it  in  that  light.  The  passage  occurs  in  the  middle  of 
a  long  note,  evidently  written  without  much  care,  and  it  refers 
rather  to  the  person  by  whom  the  tuttah  should  be  filled  up  than 
to  the  conditions  to  be  inserted  therein.  Moreover,  the  passage 
alludes  only  to  one  suttah^  namely,  that  upon  which  the  plaintiff 
had  sued  the  (Aeers:  and  although  in  other  parts  of  this  note  the 
offer  to  fill  up  the  mUtahi  is  repeated,  there  is  no  where  any  fur* 
ther  mention  of  the  plaintiff's  $eri$htah.  The  Court  therefore 
does  not  regard  this  note  as  a  promise,  or  as  evidence  of  a 
promise,  to  fill  up  the  suttahs  in'any  particidar  manner,  or  even 
to  fill  them  up  at  all,  audit  therefore  agrees  with  the  Principal 
Sudder  Ameen  in  holding  that  no  agreement  in  regard  to  the  filling 
up  of  the  suttahs  had  ever  been  entered  into  by  the  parties  to  the  suit. 

But  it  appears  doubtful  to  the  Court  whether  the  Principal 
Sudder  Ameen  has  accurately  stated  the  point  at  issue  between 
the  parties.  The  defendant,  it  is  to  be  observed,  offered  through* 
out  the  whole  discussion  and  correspondence  to  fill  up  the 
suttahs  according  to  his  ovm  serishtah,  or  rather  according  to  the 
custom  of  the  Oonjee  factory  :  he  objected  to  filling  them  up 
according  to  the  alleged  custom  of  the  Rajahputtee  factory,  which 
belonged  to  plaintiff.  In  what  then  did  the  difference  consist  ? 
The  answer  can  only  be  inferred  from  the  pleadings  ;  but  from 
them  and  from  the  statements  made  by  the  vakeels  of  both  par* 
ties,  it  would  appear  that  the  difference  consisted  in  the  different 
rates  demanded  from  the  cultivators,  who  failed  to  deliver 
the  plant  for  which  they  had  entered  into  engagements.  The 
plaintiff  required  that  tiie  penalty  entered  in  the  suttahs  should 
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be  oiie  rupee  a  bundle^  whilst  defendant  maintained  that  Ms  rate 
was  only  four  annas.  Those  passages^  from  which  erenthis  much 
is  gathered,  do  not  refer  directly  to  the  manner  of  filling  up  the 
9uttah$,  but  to  the  principle  upon  which  damages  should  be  cal- 
culated in  the  event  of  the  liability  of  the  defendant  being  estab- 
lished. The  Principal  Sudder  Ameen,  however,  has  found  that 
the  defendant  never  engaged  to  fill  up  the  sutiahs  at  all,  and  this 
Court  is  satisfied  that  he  never  engaged  to  fill  them  up  in  any 
particular  manner. 

K  the  defendant  delivered  to  the  plaintiff  blank  suttahs,  after 
giving  the  latter  to  understand  that  he  was  selling  suttahi  regu- 
larly filled  up,  and  if,  in  consequence,  the  plaintiff  sustained  loss, 
the  Court  would  hold  the  seller  liable.     The  parties  seem  to  have 
been  aware  of  this  ;  for  [although  the  Principal   Sudder  Ameen 
slurs  the  matter  over]  the  point  here  at  issue  is  almost  the  only 
disputed  fact  in  the  case.     The  plaintiff  maintains  that  he   never 
saw  the  sutiahs  at  the  time  of   sale,  and  that  he  took  it  for 
granted  that  they  were  all  complete :  but  the  defendant   asserts 
that  he  delivered  47  suttahs  at  the  time  of  sale,  and  21  a  few  days 
afterwards,  and  that  plaintiff  made  no  objection  at  the  time.    The 
Court  gives  the  preference  to  the  story  of  the  defendant.     Inde- 
pendently of  the  oral  evidence,   there  are  grounds  for  believing 
that  the  plaintiff  was  perfectly  well  aware  of  the  condition  of  the 
suttahs  which  he  had  purchased.     The  purchase,  including   with- 
out dispute  68  suttahs,  was  made  on  the  5th  June   1849,   and  in 
a  note  signed  by  the  plaintiff  and   addressed  to  the   defendant, 
bearing  date  the  6th,  apparently  altered  from  the  5th  of  June,  the 
plaintiff  enquires   "  have  you  sent  for  the   21   suttahs  ?'*    If  the 
plaintiff  had  received  none  of  the  68  siUtahSy  why  should  he   ask  . 
for  "  the  21.*'     Again,  on  the  10th  June  he  acknowledges  the 
receipt  of  "  21  pieces  of  stamp  paper,   suttahs  for  bundles,*'   yet 
nothing  is  said  of  their  being   other  than   such  as  the    plaintiff 
expected  to  receive.     It  is  not  till  the   7th  September  following 
that  we  find  the  plaintiff  in  a  note,  copy  of  which  has  been  filed 
by  himself,   addressing  the   defendant  thus.     ^'  The  suttahs  you 
handed  over  to  me  require  filling  up,  and  you  agreed  to   do  the 
needful,  should  I  require  to  use  any  of  them  in   Court;**   and 
even  here  there  is  no  complaint  that  he  had  been  deceived  in 
regard  to  the  condition  of  the  suttahs.    It  appears  too  that  it  was 
by  no  means  an  unknown  practice  even  in  the  Rajahputtee  factory 
for  the  suttahs  to  be  kept  in  an  unfinished  state,  for  the  defendant 
has  filed  several  blank  suttahs  of  the  Rajahputtee  factory,  concerning 
the  genuineness  of  which  no  doubt  can  be  entertained.   On  these 
considerations  the  Court  has  come  to  the  conclusion  that  the  defend- 
ant did  deliver  to  the  plaintiff  suttahs  such  as  he  had  sold  to  him. 
The  two  English  letters,  which  the  parties  have  filed  with  the  i»w/, 
^"^ve  little  room  for  doubt  as  to  the  real  nature  of  the  affair; 
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and  the  Court  observes  with  deep  concern  the  manner  in  which 
it  has  been  conducted  by  Europeans^  who  are  apparently  persons 
of  respectability^  and  who  might  have  been  expected  to  set  an 
example  to  others.  When  the  aheer^  guttah  was  sent  by  the 
plaintiff  to  be  filled  up  by  the  defendant,  a  rough  draft  of  the 
desired  contents  was  sent  with  it.  The  defendant  replied  by 
advising  the  plaintiff  not  to  prosecute  if  he  had  received  indigo, 
plant  in  proportion  to  the  advances  actually  made,  [see  note  9th 
September  1849J  and  according  to  the  plaint,  he  refused  to  fill 
up  the  gutiah.  The  plaintiff,  however,  continued  to  press  the 
ddendant,  as  appears  from  the  plaint,  and  from  plaintiff^s  letters 
dated  10th  and  27th  of  September.  The  defendant  at  last  con- 
sented, and  on  the  2nd  October  wrote  as  follows  to  plaintiff. 
"The  enclosed^'  [admitted to  be  the  aheetff  9uttaK\  "should  have 
been  sent  you  ere  this,  but  having  waited  the  whole  of  yesterday 
for  that  rascal  I  wrote  to,  and  seeing  no  signs  of  his  coming,  I 
was  obliged  to  get  the  needful  done  by  another  person,  and  it  is 
really  so  neatly  done,  that  I  be  blowed  if  you  could  tell  the 
difference  between  one  ball  and  the  other.'^ 

The  plaintiff  having  carried  his  point  in  regard  to  the  aheer*$ 
suttah^  on  the  16th  October,  forwarded  to  defendant  three  more 
suitahi,  which  he  requested  might  be  filled  up.  The  defendant 
however  would  go  no  farther,  and  he  wrote  the  letter  of 
the  17th  October,  some  parts  of  which  are  in  keeping  with 
his  first  honorable  refusal  to  fill  up  the  tiUtahs  improperly,  whilst 
other  parts  are  consistent  only  with  the  weak  acquiescence  to 
which  he  had  been  subsequently  guilty. 

"  My  dear  Stonehouse,    , 

'^  Have  received  the  French  Cook,  for  which  accept  thanks. 

'^  With  reference  to  the  suttaha  I  am  sorry  to  say  that  I  cannot 
by  any  means  fill  them  up  according  to  your  serislUah,  as  such 
was  never  intended  at  the  time  of  their  writing.  And  until  I  see 
the  result  of  the  one  already  filled  up,  I  cannot  make  myself  bold 
enough  to  do  up  another.  It  was  nothing  more  I  assure  you 
than  to  please  and  oblige  you  that  I  went  out  of  the  right  and 
just  course  in  one  instance,  after  you  told  me  that  you  had  already 
complained  upon  the  assameeSy  and  that  a  different  sort  of 
<tt//a^  would  ruin  your  maondah^y  that  led  me  to  it,  or  else  depend 
I  would  never  have  done  so  at  a  time.  I  distinctly  told  Bustee 
Khan  to  see  that  the  suttahs  were  according  to  my  serishtah,  and 
which  Bustee  Khan  informed  them  of  at  the  time  of  their  writ- 
ing. So  if  you  wish  them  to  be  what  they  really  would  be  had 
I  kept  up  the  factory,  then  of  course  I  can  have  no  objection  to  fill 
up  as  many  as  you  please.     But  if  you  wish  them  to  be  according 

^  8ie  in  Orig. 
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to  jonr  iutiah,  just  wait  a  little  time  longer^  and  see  the  result 
of  the  one  already  in  Court  before  trying  another^  for  you  must 
know,  Stonehouse,  there  is  no  beauty  in  suing,  but  gaining  is 
the  thing,  as  I  have  already  told  you.  The  aheer^  case  in  Court, 
I  much  fear,  will  call  me  up  there  also,  a  place  I  haye  not  been 
into  since  my  arrival  in  this  district.  1  am,  I  assure  you,  entirely 
at  your  command,  but  only  have  a  little  patience,  and  see  how  this 
ends,  and  if  all  right,  then  fire  away,  and  1  will  stand  assistant 
with  powder  and  shot  at  your  elbow. 

(Signed)  H.  T.  Dodswobth. 

17/A  October,  1849. 

P.  S. — All  my  suttahs  are  of  one  general  form,  and  I  can  have 
BO  hesitation  in  showing  them  to  the  Court  if  called  upon  to 
do  so.  But  yoiirs  I  find  different  suttahs  have  different  forms. 
Now  those  you  gave  me  of  Shewdeen,  aheer,  &c.  are  quite  differ- 
ent to  the  one  filled  up^  and  this  i^ain  different  from  that.  How 
is  all  this  r 

It  has  been  necessary  to  quote  the  above  letter  in  full,  lest  it 
should  be  misrepresented  by  extracts :  and  in  the  opinion  of  the 
Court  it  leaves  little  room  for  doubt  as  to  the  real  nature  of  the 
present  suit.  The  plaintiff  purchased  the  Oonjee  factory  firom 
the  defendant,  and  amongst  other  property  received  from  him  the 
blank  suttuhi,  that  is  to  say,  stamp  papers  bearing  the  signatures 
of  the  assamees,  and  of  the  witnesses  to  the  signatures,  as  also 
memoranda  of  the  advances  made,  the  quantity  of  land  to  be 
cultivated,  and  the  number  of  bundles  of  the  plant  to  be  delivered, 
but  not  filled  up.  When  the  purchaser  desired  to  ^'  use''  these  sutiahs, 
he  applied  to  the  seller  to  have  them  filled  up  according  to  a  form 
which,  the  Court  is  afraid,  was  not  the  form  to  which  the  a9$amee 
had  assented,  and  on  the  refusal  of  the  seller  to  aid  in  this  pro- 
oeeding,  the  purchaser  brings  the  present  action  for  damages. 

It  matters  nothing  whether  the  difference  in  the  two  serUhiah^ 
consisted  in  the  different  amount  of  penalty,  as  was  admitted 
at  the  time  of  trial,  or  in  something  else.  It  is  equally  clear 
that  the  plaintiff  had  once  persuaded  the  defendant  to  do  that 
which  he  knew  to  be  '^  out  of  the  right  and  just  course,''  and  that 
he  sued  him  for  damages  because  the  defendant  would  not  do  so 
again. 

The  Court  considers  the  practice  of  preparing  documents,  as 
these  9uiiah$  were  prepared,  to  be  highly  objectionable,  and,  as  the 
preparers  might  find,  exceedingly  dangerous.  It  is  nothing  to 
the  purpose  that  the  practice  is  general,  if  indeed  it  really  be  so; 
it  is  not  the  less  improper  ;  and  such  documents,  setting  aside 
altogether  the  question  of  fraud,  would  be  utterly  invalid  as  evi- 
dence in  any  Court  of  justice.  But  when  in  addition  to  the  defec- 
tive execution,  the  document  is  completed  in  a  manner  different 
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from  that  expected  by  die  party  who  signed  the  blank  deed^  the 
Court  can  regard  the  transaction  in  no  other  light  than  that  of  a 
fraud:  a  fraud  too  approaching  to  the  vei^e  of  forgery.  Nor  is 
the  case  improved  by  the  nature  of  the  oral  evidence.  Five  wit- 
nesses on  the  one  side  swear  that  at  the  time  of  executing  the 
deed  of  sale  at  Azimgurh  47  9uttah$  were  delivered  in  their  pre-» 
saice  to  the  purchaser;  and  three  witnesses  on  the  other  swear 
that  only  one  receipt  was  made  over  on  that  occasion.  It  was  a 
material  pointy  for  if  the  plaintiff  received  47  blank  suttah$ 
when  he  made  the  purchase^  he  could  not  complain  that  he  had 
been  deceived.  Such  direct  contradictions  almost  necessarily 
involving  perjury  on  one  side  or  the  other,  are  unhappily  common 
in  this  country ;  but  the  Court  did  not  expect  to  find  them  in  a 
suit  in  which  both  parties  are  Europeans  holding  a  respectable 
t>osition  in  society. 

The  Court  dismisses  the  appeal^  and  confirms  the  decision  of 
the  Court  below. 

TTie  ISth  February,  1851. 
Present:  A.  W.  Beobis^  Judge. 

especial    appeal  from    the    decinon    of 
Casb  No.  43  of  1850.  <      Mr.  E.  F.  Tyler,  Officiating  Judge  of 
L     Agra,  dated  13/A  September  1850. 

GosHBiN  Madho  Baojbb,  (Plaintiff J,  Appellant, 

versus 

Bbtthul  Nath  and  othbbs,  (Defendants J,  Respondents. 

This  case  is  reported  at  page  64  of  the  printed  decisions  for 
sillah  Agra  for  the  month  of  September  last. 

A  special  appeal  was  admitted  to  determine  ''  whether  the 
bywustah,  agreeable  to  which  the  Judge  decided  the  case,  was 
called  for  in  the  manner  prescribed  by  judicial  usage.'' 

On  examining  theproceedings,  I  find  that  the  bywustah  has  been 
elicited  in  an  unusual  and  objectionable  manner.  The  order  of  the 
x>fficiating  Judge,  calling  for  the  6^t<nM/aA,  is  to  the  following  effect. 
'^  It  being  necessary  and  proper  in  this  case  to  send  for  a  byvmstah 
from  the  Pundit  of  the  Sudder  Adawlut,  therefore  it  is  ordered 
that  the  hearing  of  the  case  be  postponed  this  day,  and  that  the 
record  of  the  case  be  sent,  with  the  demand  for  a  bywustah,  to  the 
Pundit  of  the  Sudder  Court,  who,  after  examining  the  proceed- 
ings, will,  in  the  period  of  one  week,  forward  his  byvmstah  to  this 
Court.''  This  is  not  the  mode  in  which  legal  opinions  should 
be  called  for  by  the  Civil  Courts  from  thelaw  Officers.    Clause  1^ 
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Section  16,  Kegulation  III.  of  1808  provides,  that  the  law  OBcer% 
'^  shall  attend  to  expound  the  law  of  their  respective  persuasions^ 
in  cases  in  which  recourse  may  be  required  to  be  had  to  it,''  and 
Clause  2,  Section  6,  Regulation  V.  of  1831,  declares  that  the 
Moonsiffs  "  are  to  obtain  an  e3q)08ition  of  the  law  firom  the  law 
OflScers  of  the  zillah  Courts,  to  whom  they  are  to  transmit  a  writ- 
ten abstract  of  the  case  for  this  purpose/'  In  the  form  of  oath 
prescribed  by  Section  7,  Regulation  XL  of  1808  to  be  taken  by 
Hindoo  Law  Officers,  they  are  required  to  answer  all  questions 
that  may  be  put  to  them,  in  writing,  or  orally,  by  the  Court. 
It  is  the  evident  intention  of  the  law  as  well  as  the  established 
practice  of  the  Courts,  that  specific  questions  on  points  of  law 
only  should  be  laid  before  the  law  Officers,  and  that  the  facts 
of  the  case  should  be  found  by  the  Court  itself.  But,  under  the 
general  terms,  in  which  the  reference  in  the  present  case  was  made, 
the  Pundit  of  the  Sudder  Court  was  constituted  Judge  of  the 
facts  as  well  as  the  law.  In  short,  the  Judge  has  expressed  no 
opinion  as  to  the  facts,  but  has  delegated  the  trial  of  the  entire 
case  to  the  FuncQt,  an  extent  of  power  and  responsibility  altoge- 
ther uncontemplated  and  unauthorized  by  the  law.  The  appel- 
lant has  good  reason  for  objecting  to  such  a  proceeding.  I  annul 
the  decision  of  the  officiating  Judge,  and  remand  the  case  for 
retrial'  with  reference  to  the  foregoing  observations. 


The  13th  February,  1851. 
Present:  A.  W.  Begbie^  Judge. 


Cask  No.  42  op  1851. 


^Special  appeal  from  the  decision    of 
Rai  DooU  Jowala  Pershad,  Additional 
Principal  Sudder  Ameen    of  Zillah 
^     Azimgurh,  dated  lUth  September  1650. 
MouLVEE   Nadir  Ali,    f Defendant;,  Appellant, 

versus 
PuLTOo  AND  Dharee,  fPlointiffsJ,  Respondents. 
The  plaintiffs  sued  to  recover  the  value  of  the  fhiit  of  some 
kuthul  trees,  which  had  been  gathered  by  the  defendant  without 
the  consent  of  plaintiffs^  on  the  plea  of  his  being  entitled  to  a 
share  of  the  produce,  as  zemindar  of  the  village.  The  defend- 
ant justified  his  act,  and  on  this  issue  was  joined. 

The  Moonsiff,  being  of  opinion  that  the  defendants  had  estab- 
lished their  plea  of  justification,  dismissed  the  plaintiffs'   claim. 

The  Additional  Principal  Sudder  Ameen  reversed  the  Moonslff's 
decision,  and  decreed  in  favor  of  plaintiffs,  on  the  ground  that 
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the  claim  of  the  defendant  to  share  in  the  produce  of  trees  was 
not  supported  by  any  law  or  custom  of  the  country. 

A  special  appeal  was  granted  to  determine  "  whether  the  Prin- 
cipal S  udder  Ameeu  was  justified  in  setting  aside  the  report  of 
the  Ameen^  deputed  by  the  Moonsiff  to  mt^e  a  local  enquiry^ 
without  taking  measures  to  test  its  accuracy. 

The  decision  of  the  Additional  Principal  Sudder  Ameen  is  unsatis- 
factory.    The  MoonsifT^   previously  to  deciding  the   case,  very 
properly  deputed  an  Ameen  to  the  village  to  make  enquiry  rela- 
tive to  the  usage  alleged  by  the  defendant  to  exist,    llie  Ameen 
reported  that  such  a  usage  did  exist,  although  the  exact  share  to 
which  the   zemindar  was  entitled  did  not  appear.     The  report 
of  the  Ameen  was   received  by  the  Moonsiff  ai  evidence,  and  it 
formed  the  groundwork  of  his  decree,  a  mode  of  proceeding   per- 
fectly regular,  and   agreeable  to  the  provisions  of  Section  18, 
Regulation  III.  of  1803.   The  Additional  Principal  Sudder  Ameen 
was  not  at  liberty  to  set  aside  the  Ameen's  report  in  the  summary, 
mode  he  has.     He  should  have  stated  Us  reasons  for  discrediting 
the  Ameen^s  report,  and  he  was  at  liberty,  if  he  thought  proper,  to 
call  for  a  further  report,  or  to  take  additional  evidence.     There 
may  be  no  written  law,   or  general  custom,   on  the  subject,   as 
stated  by  the  Additional  Principal  Sudder  .Ajneen,  but  there  may 
be  a  local  usage,  which  has  the  force  of  law;  and  the  Additional 
Principal  Sudder  Ameen  was  not  competent  to  declare,   ex  cathe^ 
drd,  in  the  face  of  the  Ameen's  report  to  the  contrary,  that  there 
was  no  such  usage  in  existence.     Each  pergunnah  or  village  may 
have  a  peculiar  usage  which  may  be  unknown  to  the  administrators 
of  the  law,  until  the  fact  is  proved  by    evidence.     I   accordingly 
annul  the  Additional  Principal   Sudder  Ameen's  decision,   and 
remand  the  suit,  in  order  that  he  may  reconsider  hi^  judgment 
with  advertence  to  the  foregoing  remarks. 

ne  ISfh  February,  1851. 
Present :  A.  W.  Bsgbie,  Judge. 


Case  No«  76  ot  1849.   ^ 


"Regular    appeal  from  the  decision  of 
Moulvee    Mohumed    Jumeel-ooddeen 
Khan,    Principal  Sudder  Ameen  of 
^     Benares,  dated  26th  December  1848. 
PuBsoTUK  PooREE,  (Plaintiff),  Appellant, 
versus 
GosHEM  HuRKisHooN  PooREE,  (Defendant),  Respondent. 

The  plaintiff  sued  to  obtain  possession  of  half  of  six  muths, 
(Hindoo  temples)  valued  at  Bs.  25^500,  and  for  Rs.  1,37,500,  being 
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Kalf  the  ralae  of  silrer  and  gold  ornaments  appertaining  thereto. 
He  represented  himself  as  entitled  to  the  share  above  specified  as 
joint  successor  with  the  defendant  to  Baj  Pooree^  a  former 
incumbent  of  the  mnUhs  in  question ;  but  that  defendant  contriyed 
to  get  entire  possession  of  the  mM/A«  during  plaintiff's  absence  in 
Nepaul^  whither  he  had  gone  for  purposes  of  trade.  The  plain- 
tiff further  represented^  that  during  his  occasional  residence  at 
Benares^  he  was  in  the  habit  of  residing  with  the  defendant. 

The  defendant  in  reply  stated  that  the  plaintiff  never  was  a 
sharer  in  the  mii/A#^  with  his  (plaintiff's)  goorooMukhunPooree,  as 
asserted  by  him;  that  the  said  Mukhun  Pooree  died  fifty-four 
years  ago,  leaving  only  one  heir,  vix:  Duljeet  Pooree,  who  executed 
a  release  for  himself  and  his  chela  Jeet  Pooree  in  favor  of  defend- 
ant; that  the  original  incumbent  Raj  Pooree  died  twenty-eight 
years  previous  to  the  presentation  of  a  petition  by  plaintiff  in  the 
Civil  Court  on  the  19th  April  1847,  and  that  consequently  his 
suit  is  barred  by  the  law  of  limitations. 

The  Principal  Sudder  Ameen  dismissed  plaintiff^s  claim,  observ- 
ing that  the  suit  was  barred  by  lapse  of  time,  the  person  from  whom 
he  professed  to  inherit  having  died  twenty-eight  years  ago,  within 
which  period  plaintiff  had  not  held  possession;  that  tl^  heirs  of 
Mukhun  Pooree  had  executed  a  release  for  their  claims  previously 
to  plaintiff  becoming  a  ehda;  that  according  to  the  established 
usage  of  this  particular  sect,  when  one  chda  has  obtained  his 
share  of  the  inheritance,  no  other  cheUi  is  entitled  to  any  thing 
more;  that  defendant's  witnesses  prove  that  plaintiff  was  disquali- 
fied for  the  incumbency  in  consequence  of  his  having  a  family; 
that  he  lived  apart  from  defendant;  and  that  the  latter  was  the 
sole  proprietor  of  the  muihi. 

I  see  no  reason  to  interfere  with  the  Principal  Sudder  Ameen's 
decision.  The  evidence  adduoed  by  the  plaintiff  is  very  unsatis- 
factory,  the  testimony  of  several  of  his  witnesses  being  opposed  to 
the  justice  of  his  claim  and  favorable  to  the  defendant;  he  has 
not  produced  a  tittle  of  documentary  evidence.  On  the  other 
hand,  the  defendant  has  exhibited  numerous  decrees  and  other 
documents,  which  demonstrate  that  he  has  been  uniformly  recog- 
nized as  the  sole  occupant  and  proprietor  of  the  muths,  and  that 
too  for  a  period  far  beyond  the  limit  prescribed  by  law  for  th^ 
institution  of  adverse  claims. 

The  appeal  is  accordingly  dismissed. 
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The  19M  February,  1851. 
J*resent;  H.  Lushington,  Judge. 

{Special  appeal  from  the  decision  of  Moul- 
T^^^T^  ^«wii^  JOlon,  Principal 
Sudder  Ameen  of  Mooradabad,  dated 
16th  August  1850. 

Ihdad  Hoossein^  (Defendant J ^  Appellant, 

verms 

Sybd  Gholaic  Ali  Shah,  (Plaintiff) ^  Respondent. 

Thb  plaintiff  claims  certain  building  ground  in  the  town  of 
Amroha,  resting  the  claim  on  a  deed  of  sale^  7th  2ieekat,  12M 
f  uslee,  and  subsequent  possession. 

The  Moonsiff  found  that  the  plaintiff  had  not  been  in  posseiK 
sion  irithin  twelve  years,  and  he  accordingly  dismissed  the  suit 
iinder  the  law  of  limitation. 

In  appeal,  the  Principal  Sudder  Ameen  finds  that  the  plaintiff 
has  been  in  possession  up  to  a  late  period,  and  conceiving  this  ta 
be  the  only  disputed  point  in  the  case,  he  did  not  think  it  necefr* 
luury  to  remand  the  case  to  the  file  of  the  Moonsiff,  but  disposing 
pf  it  himself,  recorded  a  decree  in  favor  of  the  plaintiff. 

A  special  appeal  from  the  decision  was  admitted  to  try,  whether^ 
in  thus  disposing  of  the  case  himself  instead  of  remancUng  it,  ha 
liad  acted  in  conformity  with  judicial  usage. 

The  Court  is  of  opinion  that  the  rule,  which  provides  that  the 
Appellate  Court  shidl  not  decide  on  its  merits  a  suit  which  haa 
been  dismissed  on  a  special  plea  by  the  lower  Court,  has  beea 
infringed  in  the  present  case. 

The  point  of  possession  within  the  prescribed  period  has  been' 
determined  in  the  plaintiff's  favor,  but  the  right  is  founded  on  the 
deed  of  sale,  which  is  declared  by  the  defendant  to  be  fiEilse.  How 
far  the  (act  of  possession  supports  the  title  deed  is  matter  for  the 
consideration  of  the  Court,  which  tries  the  case  on  its  merits,  a 
proceeding  which  could  not  properly  take  place  in  the  Court  of 
the  Principal  Sudder  Ameen.  The  Principal  Sudder  Ameen, 
who  appears  to  have  been  perfectly  weU  aware  of  the  law,  observes, 
that  the  Moonsiff  does  not  deny  the  right  of  the  plaintiff:  such 
inferrible  acquiescence  on  the  part  of  the  Moonsiff,  who  threw  out 
the  case  on  other  grounds,  does  not  amount  to  a  judicial  finding. 
The  Court  accordingly  annuls  the  decision  of  the  Principal  Sud^ 
der  Ameen,  with  the  exception  of  that  part  of  it  which  declares 
the  claim  to  have  been  brought  forward  within  the  prescribed 
period^  and  remands  the  case  to  the  file  of  the  Moonsiff,  that  it 
may  be  tried  on  its  merits. 
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The   I9/A  February,  I85I. 
Present:   A.  W.  Bbobis^    Judge. 


Case  No.  60  of  1849. 


"Regular  appeal  from  the  decision  of  8yed 
Mohumed  Villayut  Alt  Khan,  Principal 
Sudder  Ameen  ^  Allygurh,  dated  26th 
January  1851. 

NiTiANTOD,  (Defenddnt),  Appellant, 

vermM 

COLLBCTOR  OF  AlItYOTITRH  ON  THB  PilRT  OF  GoVXftNVXNT 

f Plaintiff) y  Respondent.  ' 

Tffis  suit  was  brought  to  set  aside  a  decree  obtained  by  the 
defendant  in  the  Court  of  the  former  Principal  Sudder  Ameen  <tf 
Allygurh,  und^  date  1st  Mardi  1842,  recognising  the  validity  of 
ft  fUbdehnafnah,  executed  in  his  favor  by  Mussumat  Maha  Kuor 
fhakooranie  of  talooqua  Jugata);  also,  to  expunge  the  name  ot  the 
defendant  from  the  Collector's  register,  and  to  recover  the  malikana 
which  might  be  paicf  to  the  defendant  beween  the  date  of  the 
mstitution  of  this  suit  and  the  recovery  erf  possession. 

The  case  for  the  plaintiff  was  stated  as  foUorws.  He  estate  in 
question  was  placed  under  diai^  of  the  Court  of  Wards  in  1811* 
on  the  ground  of  the  proprietcnr,  Mussumat  Maha  Kuor,  being  (as 
a  female)  ^squafified  for  the  management :  several  persons  were 
in  succession  appointed  by  the  Court  of  Wards  to  the  oflke  of 
manager.  In  1888,  on  a  complaint  preferred  by  the  thakooranie 
the  last  manager,  bynameMittaBam,  was  displaced  by  the  Court' 
and  all  the  villages  separately  settled  with  farmers,  a  malikana 
allowance  being^  made  to  the  proprietor.  In  this 'position  the 
tftlooqua  stni  continues,  the  malikana  being  paid  to  the  thakooranie 
from  the  Collector's  treasury.  So  long  as  the  estate  remains 
under  the  Court  of  Wards,  the  proprietor  is  notat  liberty  to  alien- 
ate it,  but  the  defendant  having  fraudulently  managed  to  obtain 
execution  of  a  hibSeknamah  for  the  property  from  the  thakoonu 
nie,  instituted  a  suit  thereon  in  the  Court  of  the  farmer  Principal 
Sudder  Ameen,  and  obtained  s  decree,  concealing  the  fact  of  the 
estate  being  under  the  Court  of  Wards,  and  not  making  the 
Government  a  defendant  in  the  suit*  This  decree  having  heea 
thus  obtained  by  fraud,  the  Government  now  sue  to  set  it  aside 
and  to  invaEdate  the  Mbbehnamah,  which  formed  the  ground  of 
action. 

Tho  ctefenchttt  replied,  that  the  Government  had  no  right  to 
bring  this  action;  that  the  Sudder  Board,  in  their  letter  of  Ite 
I7th  November  1846,  had  declined  to  authorise  its  institution  j  that 
when  the  talooqua  was  placed  under  the  Court  of  Wardsw  an  \»dm 
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bad  been  passed  by  the  Board  of  Commissioners^  that  so  long  as 
the  estate  remained  under  the  Court^  no  increase  should  be  made 
to  the  jumma;  that  in  1246  Fuslee,  a  new  settlement  had  been 
Qoade  with  farmers,  an4  <^  increase  of  Bs.  2^600  effected,  after 
which  no  manager  bad  been  appointed  by  the  Court;  that  the 
Collector  had  made  no  objection  to  execute  the  decree  obtained 
by  the  drfendant;.that  the  estate  had  thus  been  taken  from  und^ 
the  superintendence  of  the  Court;  tiiat  the  competency  of  the 
thakooranie  to  manage  the  property  had  been  enquired  into, 
agreeably  to  the  provisions  of  Section  29,  Regulation  VIIL  of 
1805,  and  admitt^;  and  that  the  hibbehnamah,  now  sought  to  be 
fkunulled,  had  been  executed  by  the  thakooranie  subsequently  to 
that  event,  and  was  therefore  perfectly  valid. 

The  Principal  Sudder  Ameen  gave  a  decree  in  fSvror  of  the 
plaintiff.  He  observed,  that  the  only  point  for  consideration  was, 
whether,  at  the  time  the  deed  was  executed,  the  estate  was  or  was 
not  under  charge  of  the  Court  of  Wards,  and  whether  the 
thakooranie  was  compet^at  to  execute  such  a  deed  without  the 
consent  of  the  Court  of  Wards;  that  it  appeared  that  in  1218 
Fuslee,  the  tidooquawas  placed  under  the  Court  of  Wards,  and  a 
manager  appointed;  that  in  1244  Fuslee,  the  thakooranie  petii- 
tioned  that  the  estate  might  be  released  from  the  Court  of  Wards, 
which  request  was  disallowed  on  the  2nd  August  1837,  on  the 
ground  of  her  continued  disqualification ;  that  in  1838,  the  manager 
was  removed,  iMidthe  estates  placed  under  chaise  of  the  tehseeldar; 
that,  subsequently,  a  settlement  in  farm  of  each  village  was  effected, 
and  a  fnalikana  allowance  fixed  for  the  thakooranie,  which 
arrangement  was  still  in  force;  tiiat  in  his  (the  Principal  Sudder 
Ameen's)  opinion,  the  estate  was  still  under  charge  of  the  Court 
of  Wards,  and  that  the  defendant  was  unable  to  adduce  any  proof 
of  its  having  been  released;  that  the  arguments  used  by  the  defend^^ 
ant,  to  show  that  the  estate  was  no  longer  under  the  Court,  were 
of  no  weight,  inasmuch  as  the  farming  settlements  had  been  made 
by  the  Court  of  Wards  for  the  benefit  of  the  thakooranie,  and 
the  Collector  had  only  obeyed  the  order  of  the  Court  in  substitute 
ing  the  name  of  the  defendant  in  the  malgooxaree  register  for 
that  of  the  thakooranie;  that  Government  was  not  a  party  to 
the  former  suit,  and,  consequently,  not  in  a  position  to  contest  the 
decree ;  and  that  the  only  mode  of  obtaining  redress  was  by  the 
institution  of  this  suit.  Und^  these  circumstances,  the  Principal 
Sudder  Ameen  considered  that  the  thakooranie  was  not  compe- 
tent to  execute  the  hibbeknamah^  which  was  consequently  invalid,  and, 
finally,  that  the  circumstance  under  which  the  mutation  pf  names 
had  b^n  effected  in  the  talooqua  of  Orungabad  Kusser,  in  zillah 
Boolimdshuhur^  w^e  different,  and  could  not  be  cited  as  a  pre- 
cedent in  point  . 
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I  quite  agree  with  the  Principal  Sadder  Ameen  in  the  view  taken 
by  him  of  this  caseihis  reasoning  is  quite  correct.  There  is  no  proof 
that  the  estate  had  ever  been  released  from  the  Court  of  Wards* 
!Fhe  manager  last  appointed  by  the  Courts  MittaRam^  is  a  brother 
of  the  present  defendant^  and  it  was  on  the  discovery  of  his  mal- 
versations that  the  Court  of  Wards  removed  him^  and  ordered  a 
farming  arrangement  to  be  made  as  the  most  beneficial  for  the 
thakooranie.  The  settlement  of  estates  under  the  Court  of  Wards 
is  by  Section  16,  Regulation  LIT.  of  1803,  liable  to  be  <^  deter-' 
mined  in  the  same  manner  as  the  assessment  of  other  lands,  subject 
to  the  payment  of  revenue  to  Grovemment/'  The  increase  effected 
in  the  jumma  in  1838  is  therefore  no  proof  that  the  talooqua  had 
been  released  firom  the  Court  of  Wards'  superintendence.  Theap* 
pellant  adduces  the  fact  of  a  durkhast  having  been  taken  firom  the 
thakooranie  as  a  proof  that  her  competency  to  manage  her  estate 
had  been  admitted,  but  I  do  not  regard  it  in  that  light.  The 
4urkhiut  so  taken  were  mere  matters  of  form,  with  a  view  to  the 
recognition  and  preservation  of  the  thakooranie's  proprietary 
rights,  the  real  malgoozaree  engagements  were  those  l^en  from 
the  farmers.  I  can  find  no  proof  in  support  of  the  assertion  made 
by  the  appellant,  that  the  competency  of  the  thakooranie  had  been 
formally  acknowledged  by  the  Court  of  Wards  under  the  pro visiontf 
of  Section  29,  Regulation  VIII.  of  1805.  Had  such  been  the  case^ 
the  Court  of  Wards  would  have  reported  the  fact  to  Govern- 
ment, as  required  by  Clause  3  of  the  above  Section.  So  far  firomi 
this  being  the  case,  I  meet  with  constant  indications  of  the  estate 
being  still  under  the  Court.  The  proceedings  relating  to  talooqua 
Orungabad  Kusser,  in  the  Boolundshuhur  district,  will  not 
justify  the  transfer  in  the  present  case :  as  that  matter  is  not  at 
pivsent  before  the  Court,  I  forbear  to  record  any  opinion  as  to 
the  legality  of  the  transaction,  of  the  fraudulent  nature  of  the 
transfer  in  the  present  case  I  entertain  no  doubt.  It  is  sufficient 
to  state  in  proof  of  this,  that  the  thakooranie  is  old  and  infirm, 
and  that  the  defendant  is  the  brother  of  the  dishonest  manager, 
Mitta  Ram,  dismissed  by  the  Court  of  Wards  in  1838;  neither  do 
I  entertain  the  slightest  doubt  as  to  the  competency  of  the 
Crovemment  or  Court  of  Wards  to  institute  this  suit.  It  is  the 
manifest  duty  of  the  Court  to  guard  the  interest  of  those  whose 
estates  are  placed  tinder  its  superintendence,  and  to  protect  them 
from  such  fraudulent  practices  as  those  apparent  on  these  pro* 
ceedings.  The  decree  of  the  1st  March  1842  had  been  surrep-* 
titiously  obtained  by  the  defendant,  it  has  now  been  very  properly* 
set  aside. 

A  new  plea  has  been  urged  by  the  defendant  in  his  appeal  to 
thi?  Court,  viz.  that  no  enquiry  was  made  into  the  competency  of 
the  thakooranie  in  the  manner  provided  by  law  previous  to  het 
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estates  being  placed  under  the  Court.  In  reply  to  tliis^  it  is  suffi« 
cient  to  observe,  that  agreeably  to  Clause  1,  Section  9,  Regulation 
lill.  of  1803^  the  simple  declaration  of  the  Court  of  Wards  is 
quite  sufficient  in  the  case  of  a  female  proprietor  to  establish  her 
incompetency^  which  can  only  be  removed  by  a  subsequent  decla- 
ration of  a  contrary  tendency  by  the  same  authority  under  th^ 
provisions  of  Clause  8,  Section  29,  Regulation  YIII.  of  1809. 
fThe  ^^onus  probandP^  as  to  this  point  lay  with  defendant,  and  he 
has  not  proved  it.  I  accordingly  dismiss  the  appeal;  the 
respondent  having  attended  to  defend  this  appeal  spontaneously 
'Will  pay  his  own  costs. 


The  20th  February,  1851. 
JPresefU:  H.  Lushinqton^  Judge^ 


CBegular  appeal  from  the    decision    of 

r^       XT      -I  #^o         T  o  ^  o  J      Moulvee  Mohumed  Luteef  Khan,  Prin- 
Case  No.  193  or  1849.^      ^^^^  ^^^^^  ^^^  ^J  Goruckpore, 

[^     dated  21«/  July  1849. 

HuRCHUBUN  Lall^  (Plaintiff),  AppellanJt, 

versus 

Shbwchurun  Lall^  Rambuksh,  Joomun,  Ghose  Mohuhed^    ! 
AND  Indurdot,   (DefetidawtsJ,  Respondents. 

The  Plaintiff  is  the  treasurer  of  the  Goruckpore  Collectorship. 
Sheochurun  Lall,  defendant,  was  his  purkheea.  The  remaining 
defendants  were  the  securities  of  Sheochurun  Lall  to  Government. 
A  security  bond  had  been  taken  from  Hurchurun  Lall  also,  by 
which  he  became  responsible  for  any  embezzlement  committed  by 
the  several  treasury  amlah  named  therein,  and,  amongst  others, 
for  the  defendant  Sheochurun  Lall.  There  were  four  security 
bonds  in  all,  taken  on  different  dates,  totally  unconnected  with, 
each  other,  and  each  binding  the  party  who  signed  it  to  pay  inta 
the  Government  treasury  any  sum  which  Sheochurun  Lall  might 
make  away  with. 

In  1848,  an  embezzlement  took  place  to  the  amount  of  Rs. 
8,371-10-1  :  Sheochurun  Lall  was  proved  to  be  the  guilty  party, 
and  was  sentenced  by  the  Criminal  Courts  to  five  years  imprisonr 
xnent.  Hurchurun  Lall  was  called  upon  as  security,  and  he  paid 
into  the  Treasury  the  amount  of  the  defalcatiout 
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• '  The  Plaintiff  Hiirchurun  now  brings  his  action  against  the  other 
aecurities^  as  well  as  against  Sheochurun  himself^  to  recover  from 
them  the  sum  which  he  has  been  obliged  to  pay.  The  plea  is  not 
that  the  defendants  are  joint  securities  with  plaintiff^  and  there* 
fore  ought  to  pay  a  share^  but  that  they  are  the  securities  of 
Sheochurun  Lfdl^  and  ought  therefore  to  Wd  plaintiff  harmless. 

The  defendants  plead  that  no  action  lies  against  them.  They 
were  securities  for  Sheochurun  they  admits  but  so  also  was  the 
plaintiff.  The  Groyernment^  they  urge,  might  have  realised  the  de- 
ficiency from  any  o{  the  purkheea^$  securities,  but  it  is  not  compe- 
tent to  the  one,  who  was  called  upon  to  pay,  to  shift  the  responsi- 
bility upon  the  others  by  means  of  a  suit  in  Court. 

The  Principal  Sudder  Ameen  adopted  the  view  of  the  case 
taken  by  the  defendants,  and  seeing  nothing  in  the  security  bonds 
which  could  make  them  responsible  to  the  plaintiff,  he  passes  a 
decree  against  Sheochurun  ikll,  and  releases  the  rest. 

This  Court  fully  concurs  in  opinion  with  the  Principal  Sudder 
Ameen.  Hurchurun  Lall  was  as  much  security  for  Sheochurun 
Ijall  as  any  one  of  the  defendants,  nor  is  there  any  material  differ- 
ence in  the  terms  of  the  security  bonds  which  they  signed.  Thede^ 
/endants  were  responsible  toGroyemment,nottothe  plaintiff,  or  to 
each  other,  nor  is  there  any  thing  in  the  whole  history  of  the 
case  which  can  justify  a  contrary  conclusion.  The  plamtiff  was 
possibly  misled  by  the  revenue  authorities,  who  delivered  up  to 
him  the  security  bonds  of  the  defendants,  in  order  that  he  might 
sue  upon  them,  and  thus  involved  him  in  unnecessary  and  unsuc- 
cessful litigation.  So  far  from  having  any  right  to  recover  the 
whole  amount  from  the  other  securities,  the  Court  is  of  opinion 
that  he  could  not  recover  from  them  even  a  portion  of  it ;  but  in 
sajipig  this  the  Court  refers  only  to  the  case  before  it,  and  ex- 
presses no  opinion  in  regard  to  joint  securities,  who  have  bound 
themselves  by  the  same  deed^  or  under  circumstances  which 
place  the  parties  in  the  same  position  as  if  they  had  signed  the 
same  deed.  No  such  circumstances  are  to  be  found  in  this  case^ 
nor  indeed  has  the  plea  been  advanced  by  the  plaintiff. 
,  In  the  petition  of  appeal  it  is  objected  that  the  appellant  has 
been  charged  with  the  vakeeFs  fees  paid  by  Ram  Buksh,  defendant^ 
and  also  with  the  full  amount  of  the  fees  paid  to  the  vakeel  of 
Joomun  and  Ghose  Mohumed.  The  plaintiff  submits  that  as  the 
answers  of  these  defendants  were  of  the  same  nature,  and  their 
interests  the  same,  there  was  no  necessity  for  their  employing 
separate  vakeels,  and  that  if  they  chose^  do  so,  he,  plaintiff,  ought 
not,  according  to  the  usage  of  the  Courts,  to  be  made  liable  for 
the  costs. 

.  The  Court  admits  the  principle  that  a  losing  party  ought  not 
to  be  made  responsible  for  costs  which  have  been  wilfully  and 
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tinnecessarily  raised  in  amount  by  successful  litigants ;  bat  the 
present  case  does  not  seem  to  be  of  this  nature.  No  connection 
has  been  shown  between  the  defendant  Bam  Buksh  and  the  defend* 
ants  Joomun  and  Ghose  Mohumed.  The  security  bond  signed  hf 
the  former  is  dated  12th  September  1847;  that  signed  by  the  two 
latter  is  dated  8th  January  1846.  For  any  thing  the  Court  know^ 
to  the  contrary,  these  two  parties  may  not  be  even  acquainted  with 
one  another,  they  may  be  at  enmity  with  one  another  :  their  pro- 
perty may  lie  in  different  parts  of  the  country.  The  case  before 
the  Court  furnishes  in  itself  a  very  good  illustration  of  the  prin- 
ciple. Bam  Buksh  may  employ  one  vakeel,  and  Joomun  with  Ghose 
Mohxuned  may  employ  another,  and  the  plaintiff  will  be  responsi- 
ble for  the  costs  of  both;  but  if  Joomun  and  Grhose  Mcdiumed  had 
employed  two  separate  pleaders,  they  would  have  been  permitted 
to  charge  against  the  plaintiff  the  full  costs  of  only  one. 

Under  this  view  of  the  case  the  Court  dismisses  the  appeal,  anci 
upholds  the  decisicm  of  the  Court  below. 


7^4?  27th  February,  1851. 
Present:  A.  W.  Begbis,  Judge. 

r  Special    appeal  from  the    decision  of 
Cas*  No.   56  or  1851.  4      R.  /.  Tayler,  Esq.,  Judge  of  Jounpore, 

(.     dated  4th  September  1850. 

SuKiKH  BuMZANKB^  (Defendant),  Appdlmnt, 

versus 

SooBHiiNU  AND  XJezaneb,  (PMntiffsJ,  Respondents, 

This  Is  a  suit  to  dispossess  the  defendant  from  apiece  of  ground, 
valued  at  Bs.  12^,  agreeably  to  the  conditions  of  a  written  agree- 
ment dated  81st  May  1847.  On  referring  to  the  printed  deci* 
sions  for  the  month  oi  September,  I  found  that  the  Judge  had 
omitted  to  send  to  the  Press  the  grounds  of  his  decision  in  this  case, 
and  I  was  consequently  under  the  necessity  c€  sending  for  a  copy 
of  his  decision  inmanuscript ;  this  has  beennow  received,  and  is  a» 
fbllowsr 

'^  This  case  has  been  brougibt  on  according  to  the  provisions  of 
Section  16,  Begulation  Y.  of  1881,  and  no  sufficient  ground  has 
been  shown  to  impugn  the  correctness  or  justness  of  the  Moonsifi's 
decision*  It  is  therefore  confirmed.'' 
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A  special  appeal  is  granted  to  try,  ''  whether  the  lower  Coojrts 
ought  not  to  have  disposed  of  the  defendant's  plea  of  the  under- 
valuation of  the  suit  previously  to  disposing  of  the  case  on  it» 
Ninerits/' 

On  referring  to  the  proceedings^  I  find  that  the  defendant 
objected  to  the  valuation  of  the  suit  in  the  Court  of  first  instance, 
alleging  that  the  real  value  of  the  ground  was  Bs.  350  instead  of 
Es.  12-8,  at  which  the  plaintiff  had  valued  it.  Of  this  objection 
the  Moonsiff  takes  no  notice  in  his  decision,  and  it  was  also  over* 
looked  by  the  Judge,  although  again  urged  in  the  defendant's 
petition  of  appeal  to  that  Officer.  It  has  now  for  the  third  time 
been  pleaded  by  the  defendant  in  his  appeal  to  this  Court,  and, 
with  reference  to  the  provision  contained  in  Article  8,  Schedule  B, 
Regulation  X.  of  1829,  I  annul  both  the  decisions  of  the  lower 
Courts,  and  remand  the  case  to  the  Moonsiff  to  be  dealt  with  am 
ftbove  directed. 
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7%e  8rd  March  1851. 
Present:  A.  W.  Bkobib^  Judge. 

f  Special  appeal  from  the    decieion  of 
Cais  No.  148  op  1850, -<      S.  S.  Brown,  Esq.,  Judge  of  Goruck-^ 

L     pore,  dated  14/A  November  1849. 

Baboo  Duuiet  Suhai  and  others^  (Plaintiffs),  Appellants, 

versus 
HooKEH  Bai  and  others^  (Defendants),  Respondents. 
This  case  will  be  found  reported  at  page  237  of  the  printed 
decisions  for  zillah  Goruckpore  for  1849. 

A  special  appeal  was  granted  to  determine^  '^  whether  the 
3'ndge  has  rightly  determined  that  the  petitioner's  suit  is  barred 
by  the  law  of  limitation/^ 

This  appeal  was  admitted  in  consequence  of  special  appeals 
having  bmx  admitted  in  three  other  cases  of  a  similar  nature^ 
the  point  at  issue  in  all  beings  whether  the  period  for  the  cogni- 
Eance  of  the  suit  should  be  calculated  from  the  date  of  the  decree 
obtained  in  the  Court  of  fic|t  instance^  or  from  that  of  the 
decision  of  the   appellate   Court.     It  has 

must  be  calculated  from  the  date  of  the 
original  decree^  and  the  Judge's  decision^  in  the  present  case^  is 
therefore  quite  correct.  This  point  being  thus  disposed  of^  the 
second,  as  to  the  applicability  of  Construction  No.  980,  does  not 
arise.    The  appeal  is  accordingly  dismissed,  with  costs. 

The  3rd  March,  1851, 
Present:  A.  W.  Beobie,  Judge* 

especial  appeal  from  the  decision  of 
Case  No.  149  of  1850. -<       S.  S.  Brown,  Esq.,  Judge  of  Goruck- 

[^    pore,  dated  29th  January  1850. 

Baboo  Buubbt  Suhai  and  others,  (Plaintiff^),  Appellants, 

versus 
Shboraj  Schai  and  others,  (Dtfendants),  Respondents. 
This  case  is  reported  at  page  29  of  the  printed  decisions  for 
tillah  Goruckpore,  for  the  year  1850.  The  case  is  precisely 
similar  to  case  No.  148  this  day  disposed  of.  The  special  appeal 
was  admitted  at  the  same  time  and  on  the  same  grounds  as  in 
that  case,  and  is  now  dismissedj  with  costs,  for  the  same  reasons. 
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The  Zrd  March,  1851. 
Fre$eni :  A.  W.  Bxgbix,  Judge, 


Cask  No.  206  of  1850^ 


'Special  appeal  from  the  deeiiion  of 
Maulvee  AhmudHoouemKhan,  /Vm* 
cipal  Sudder  Ameen  cf  Moaradabad, 
dated  27th  May  1850* 

NuRPirr  Singh  and  Nund  Lall,  fPlaint\ff$J,  AppeUante, 

vereu^ 

OoDO  Singh,  fDefendantJ,  Re$p<mdent. 

The  plaintiff  saed  to  recoTer  Rs.  102-10-9^  principal  and  inter** 
est,  on  account  of  liis  share  in  the  profits  of  moucah  Shekkopore, 
for  1254  Fuslee.  In  the  Court  of  the  Moonsiff  he  obtained  a 
decree,  which  decision  was  reversed  in  appeal  by  the  Principal 
Sudder  Ameen,  and  the  plaintiff  nonsuited. 
*  A  special  appeal  was  admitted  ^to  try  whether  the  Principri 
Sudder  Ameen  is  correct  in  his  grounds  of  nonsuit  in  this  case.'' 

I  am  of  opinion  that  the  Principal  Sudder  Ameen  was  not  justi- 
fied in  nonsuiting  the  plaintiff.  It  appears  that  the  defendant  (who 
is  the  Sudder  malgoozar  of  the  village)  in  his  reply  to  the  suit  in 
the  Moonsiff's  Court,  denied  that  any  thing  was  owing  fnnn  him- 
self to  the  plaintiffs,  and  averred  that  the  plaintiff  himself  had 
collected  his  own  share  fwm  the  assameee.  The  Moonsiff  observed, 
that  the  defendant  did  not  deny  the  right  of  the  plaintiff  to 
share  in  the  profits  of  the  village,  and  that  the  only  question  was, 
whether  or  not  the  plaintiff  had,  (as  asserted  by  defendant)  made 
the  collections  himself,  and  on  this  point  he  believed  the  evidence 
for  the  plaintiff  rather  than  that  for  the  defendant,  and  decreed 
in  favor  of  the  former.  When  the  case  came  before  the  Prinei* 
pal  Sudder  Ameen  in  appeal,  the  defendant  altered  his  plea:  he 
now  admitted  what  he  had  before  denied,  vis.  that  a  balance  was 
due  from  the  assamees;  but  he  denied  his  liability  for  the  same, 
on  the  ground  that  he  had  not  collected  it  from  them  to  the  pse- 
judice  of  the  plaintiffs^  The  Principal  Sudder  Ameen  nonsuited 
the  plaintiffs,  because  they  had  had  not  made  the  aesamees  co- 
defendants,  and  because,  in  his  opinion,  it  would  be  unfair  to  hold 
the  defendant  responsible  for  balances  which  he  had  not  realised, 
and  he  refused  to  alldw  the  plaintiff  to  adduce  proof  that  the 
flswinigwhad  paid  up  their  rents,  because  this  ought  to  have  been 
d(Hie  in  the  Court  of  first  instance.  The  injustice  of  this  deci- 
sion is  palpable.  The  point  at  issue  between  the  parties  in  the 
Moonsiff's  Court  (as  elicited  firom  their  pleadings)  was  not  whe- 
ther any  balance  was  or  was  not  due  fran  the  a$$amee$^    Both 
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parties  admitted  that  the  a«9am«e«  had  paid  their  rents  in  full.  The 
only  question  was^  to  whom  had  they  paid  the  rent^  to  the  plain- 
tiffs or  to  the  defendant?  The  defendant^  having  failed  to  prova 
his  plea  that  the  plaintiffs  had  collected^  was  not  at  liberty^  in  the 
appellate  Court,  to  put  forward  a  new  plea  altogether  inconsistent 
with  his  original  defence.  There  was  no  necessity  (as  supposed 
by  the  Principal  Sudder  Ameen,)  to  make  the  assamees  defend- 
ants, as  both  parties  admitted  that  nothing  was  due  from  them. 
My  attention  has  been  drawn  by  the  appellants'  vakeel  to  another 
suit  between  the  same  parties,  (decided  by  this  Court  in  appeal 
on  the  29th  June  1850)  on  that  occasion,  I  observe,  that  the 
defendant  adhered  to  his  original  plea.  I  annul  the  decision  of 
the  Principal  Sudder  Ameen,  and  remand  the  suit  to  be  retried 
by  him  on  its  merits,  with  advertence  to  the  foregoing  obser- 
vations. 

The  Sih  March,  1851. 
Present:   H.  Lushington,  Judge. 

rSpecial  appeal  from  the  decision    of 

f^  xf  mnA  ^-  iQKA  J  Moulvee  Mohumed  Hoossein  Khan. 
Cask  No.  806  of  1850.^      ^^^^^^  ^^^^^  ^^^  ^^  ^^^^^^ 

t     dated  lath  June  1S!jO. 
MusstTMAT  BusssEBUN,  (Defendant),  Appellant, 
versus 
Kalet  Khan,  (Plaintiff),  Respondent. 

Thb  plaintiff  sues  to  bring  to  sale  the  rights  and  interests  of 
Mussumat  Ameerun  in  certain  building  ground  in  the  town  of 
Shahjehanpore,  he  having  a  decree  upon  Mussumat  Ameerun, 
and  Mussumat  Busseerun  objecting  to  the  realization  of  the 
money  by  the  sale  of  this  land. 

The  Moonsiff  dismissed  the  claim,  but  the  Principal  Sudder 
Ameen  decreed  it.  In  doing  so,  however,  he  omitted  to  dispose  of 
an  important  plea  ui^ed  by  Mussumat  Busseerun,  namely,  that 
she  had  been  in  bima  fide  possession  of  the  property  upwards  of 
twelve  years,  and  that  therefore  the  claim  of  the  plaintiff  was 
barred  by  lapse  of  time. 

A  special  appeal  was  admitted  to  try,  '^  whether  the  Principal 
Sudder  Ameen,  in  having  omitted  to  determine  the  point  of 
possession,  pleaded  by  the  defendant,  appellant,  had  not  over- 
looked a  material  issue  in  the  case.'' 

It  is  admitted  by  both  parties  that  the  plea  was  urged,  and 
that  it  has  not  been  disposed  of.    The  Court  therefore  annuls 
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the  decision  of  the  lower  Court,  and  returns  the  ease  to  the  fil« 
of  the  Principal  Sadder  Ameen,  that  he  may  pass  a  fresh  decree 
-after  disposing  of  all  the  pleas  of  the  parties  to  the  suit. 

The  Wth  March,   1851. 
Present:  H.  Lvshinoton^  Judge, 


Case  No.  60  of  1850.^ 


'Regular  appeal  from  the  deddon  of 
Moulvee  Mokumed  Ruzzee'^Mddeen 
Khan,  Principal  Sudder  Ameen  of 
AUygvrh,  dated  97th  September  1849. 

J.  CVB.  Saundsbs^  (Defendant),  Appellant^ 

versus 

Rao  Khoman  Sinoh^  (PlaintiffJ^  Respondent, 

7his  is  an  action  brought  to  redeem  the  mo^rtgage  of  mouxah 
Gumbheera^  19  villages^  on  the  ground  that  the  mortgage  money, 
with  legal  interest^  had  been  re^zed  by  the  usufruct  of  the  land. 

The  Principal  Sudder  Ameen  has  dismissed  the  claim  of  the 
plaintiff^  on  the  ground  that  the  sum  due  to  the  mortgagee  has 
not  been  realized;  but,  in  ccmiingto  this  conclusion^  he  has  alluded 
to  two  separate  principles  upon  which  the  calculation  might 
be  made^  one  of  which  shows  a  larger,  and  the  other  a  smaller^ 
balance  against  the  mortgager.  The  object  of  the  mortgagee, 
appellant,  is  to  expunge  from  the  decree  all  mention  of  the  account, 
which  shows  the  smaller  balance  in  his  favor. 

The  Principal  Sudder  Ameen  has  not  declared  any  fixed  sum 
to  be  due  from  the  mortgager.  All  he  has  declared  is  that,  whe« 
ther  the  account  be  made  up  on  the  one  principlOi  or  on  tins 
lather,  the  mortgage  has  not  been  redeemed* 

The  appeal  is  dismissed  accordingly. 
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The  \2th  March,   1851. 
Praeni :   H.  Lushinqton^  Judge^ 


Oase  No.  61  OF  1851.  ^ 


'Special  appeal  from  the  decision  of 
Doob4  Jowala  Pershad,  Additiomd 
Principal  Sudder  Ameen  of  Azimgurh^ 
dated  lOth  December  1850. 

Sheikh  Zxbaoollah^  (Defendant),  Appellant, 

vermis 

Shbikh  Hinooo^    (Plaintiff),  Respondent. 

Thb  plaintiff  sues  to  render  absolute  a  conditional  sale  made 
to  him  by  the  defendants^  Sheikh  Zeeaoollah  and  Sheikh  Madoo^ 
(deceased)  of  a  four-anna  share  in  mouzah  Gx)ordhunnah,  under 
date  Bhadoon  Budy  2nd^  1244  Fuslee. 

The  defendant  denies  the  execution  of  the  bond^  and^  amongst 
other  objections^  he  urges  the  .plea^  that  Sheikh  Madhoo  at  th^ 
date  of  the  alleged  execution  of  the  deed  of  sale  was  a  minor^  and, 
therefore^  had  no  power  to  alienate  the  property. 

The  plea  was  urged  in  the  juwab-davee  and  in  the  petition  of 
appeal  fHresented  to  the  Principal  Sudder  Ameen^  but  neither 
of  those  Courts  has  disposed  of  it.  The  appellant  now^  again^  in 
special  appeal,  urges,  that  the  plea  has  not  been  adjudicated ;  and 
as  this  appears  to  be  the  case,  the  decisions  of  the  lower  Courts 
are  annulled,  and  the  case  is  remanded  to  the  file  of  the  Moonsif^ 
that  he  may  pass  a  fresh  decision,  after  disposing  of  all  the  pleas 
adyanoed  by  the  parties. 


The  16th  March,  1851. 
Present:  A.  W,  Begbis,  Judge. 

{Special  appeal  from  the  decision  of 
H.  Lushington,  Esq.,  Judge  of  Moora^ 
dabad,  dated  2nd  January  1849. 

BiLAss  Rai  and  Mussumat  Sahib  Kuob,   (Drfendants),^ 

Appellants^ 

versus 

Khitwaneb  Sinoh  and  Ghosbe  Ram,  (Plaintiffs/,  Respondents^ 

This  case  will  be  found  reported  at  pages  2 — 6  of  the  printed 
decisious  for  zillah  Mooradabad  for  the  year  1849. 
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A  special  appeal  wais  admitted  by  a  former  Judge  of  this  Courts 
"  to  determine  whether  the  suit  should  not,  in  conformity  with 
established  precedents^  have  been  remanded  by  the  Judge  to  the 
Principal  Sudder  Ameen  for  decision  on  the  merits/' 

The  precedents^  agreeably  to  which  this  certificate  was  granted^ 
are  specified  by  the  certifying  Judge^  viz.  the  cases  of  Sher  All 
and  others,  appellants^  versus  Imam  Ali  and  others^  respondents, 
decided  on  the  27th  March  1849,  and  Sheikh  Zeeaoollah  and 
others^  appellants,  versus  Hyat  Mohumed,  respondent,  decided 
on  the  26th  December  1849.  But  I  find  a  third  precedent  of 
the  same  year,  as  the  two  above  quoted,  viz.  the  case  of  Him- 
mochul  Pande  and  others,  appellants,  versus  Madho  Pande  and 
others,  respondents,  disposed  of  on  the  1st  March  1849,  which 
shews  that  no  general  rule  obtains  for  the  remand  of  suits  to 
be  tried  on  the  merits  where  the  order  of  the  lower  Court,  dis^ 
missing  them  under  the  law  of  limitation,  has  been  overruled  by 
the  appellate  Court.  Whether  a  suit  diould  be  remanded  or 
not,  must  depend  on  the  circumstances  of  each  case,  and  I  am 
of  opinion,  that  there  is  no  necessity  for  remanding  the  present 
case,  in  which  the  right  to  possession  is  so  intimately  connected 
with  the  fact  of  possession,  that  the  determination  of  the  latter 
point  necessarily  involves  that  of  the  former.  The  Principal 
Sudder  Ameen  was  of  opinion,  that  the  plaintiffs  never  had  pos- 
session of  the  property  claimed  by  them;  and  from  the  continued 
adverse  possession  of  the  defendants,  he  inferred,  that  the  plain- 
tiffs had  no  right  to  possession.  The  Judge,  on  the  other  hand, 
considered,  that  the  fact  of  the  plaintiffs'  possession,  within 
twelve  years  antecedent  to  the  institution  of  their  suit,  was 
established.  He  says,  '^  they  (the  punchayetj  declare,  unani- 
mously, that  plaintiffs  had  held  possession  of  their  zemindaree 
rights  up  to  the  end  of  the  English  settlement,  and  that  they 
were  dispossessed  at  the  ninth  J^  The  Judge  accepts  this  decisicm, 
which  he  declares  to  be  ''of  more  value  than  the  evidence  of  any 
number  of  witnesses  taken  in  the  usual  manner.''  Were  this 
suit  to  be  remanded  to  the  Principal  Sudder  Ameen  for  retrial 
on  the  merits,  it  would  be  tantamount  to  dictating  to  him  the 
revised  judgment  to  be  passed;  for  the  Judge  has  determined 
both  the  right  and  the  actual  possession  in  fiEtvor  of  the  plaintiffs. 
The  Principal  Sudder  Ameen  would  have  to  unsay  all  that  he  had 
previously  said,  in  opposition  to  his  own  judgment,  a  position 
quite  incompatible  with  the  independence  of  ^e  judicial  character. 
I  am  quite  ready  to  admit  that  in  many  cases,  wherein  the  suit 
has  been  held  by  the  lower  Court  to  be  banred  by  the  law  of 
limitations,  and  that  finding  has  been  overruled  by  the  appellate 
Court,  it  may  be  advisable,  indeed  absolutely  necessary,  to  remand 
the  suit  for  retrial  on  its  merits,  e.  g.,  in  cases  wherein  the  Court 
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of  first  instance  has  not  allowed  the  deduction  of  the  period 
during  which  a  nonsuited  case  may  have  been  pending  or  for 
llninoritj;  or  when  it  may  have  overlooked  the  exception  in  favor 
of  mortgagers  and  depositions^  contained  in  Clause  4^  Section  8^ 
Regulation  II.  of  1806^  and  in  similar  instances^  which  will  sug- 
gest themselves  to  experienced  judicial  officers^  and  therefore 
need  ^ot  be  enumierated. 

For  the  reasons  above  specified,  I  dismiss  this  appeal,  with 
costs. 


The  %4dh  March,  1851. 
Preieni: 


f;  ^   H.   LUSHINGTON,        J^^^^> 

LH.  W.  Deane,  Ojffg.  Judge. 


r  Special    appeal    from    the  decishnof 
Case  No.  208  op  1850.  -I      J.  Lean,  Esq.,  Offg.  Judge  of  Moora* 

[^     dabad,  dated  \%th  June  1850. 

BuLDEO  Dass  and  OTHERS,  (PMntiffsJ,  Appellants, 

versus 

HuRKissEN,   (Defendant),  Respondent. 

*    Tbs  printed  decisions  for  June  1850  give  the  particulars  of 

this  case. 

A  special  appeal  was  allowed  to  try,  whether  the  Judge  has  not 
acted  in  opposition  to  judicial  usage  in  dismissing  the  entire 
claim  of  the  plaintiflF,  notwithstanding  that  one  of  the  defendants 
(Hurkissen)  partially  admitted  the  justness  of  the  claim. 

The  Court  are  of  opinion  that  the  Judge  has  deviated  from 
established  judicial  practice  in  refusing  to  pass  a  decree  in  favor 
of  the  plaintiffs  for  the  sum  which  the  defendant  Hurkissen 
admitted  to  be  due.  They  accordingly  modify  the  judgment  of 
the  Zillah  Court,  and  decree  to  the  plaintiff  the  above  amount, 
with  costs  in  proportion. 
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The  24ih  March,  1651. 

J   H.    LUSHINGTON,  J-^**^^' 


rSpecial  appeal  from  the  deddom  ef 
i-i  XT  >!  TQKi  J  i>ooA^  Jowala  Perthad,  Prmdpal 
Ca.e  No.  4  OF  1851.    ^      ^^^^  ^^^^^  of  Benares,  dated  4^ 

L     /ti/y  1850. 

Kasim  Ali  Ehan^  ("PlttinHjfJ,  Appellant^ 

versus 

Ikram  Ali  Khan^  (DefendaniJ,  Respondent. 

Tins  plaintiff  sued  in  the  lower  Courts  to  set  aside  a  sale  under 
the  following  circumstances.  At  the  settlement  a  boundary  dis- 
pute existed  between  the  zemindars  of  mouzah  Beera  and  mouzah 
Nundwa,  and  a  parcel  of  land,  (225  beegahs)  known  under  the 
name  of  mouzah  Islampore,  which  had  previously  formed  part  of 
mouzah  Beera,  was  severed  from  Beera,  and  incorporated  with 
mouzah  Nundwa.  The  zemindars  of  Beera  sued  in  tiie  Courts  to 
get  it  re-attached  to  their  village,  obtained  a  decree  in  1837,  and 
duly  executed  it.  A  sum  of  Ks.  67,  the  estimated  jumma  on  the 
land  so  adjudged,  was  taken  off  from  the  jumma  of  Nundwa,  and 
added  to  that  of  Beera.  By  this  increase,  the  jumma  of  Beera, 
formerly  Rs.  869,  became  Bs.  436.  Sometime  afterwards,  the  right 
and  interest,  in  Beera,  of  Asud  Ali  andSurufraz  Khan,  zemin^rs 
of  that  village,  calculated  at  a  five-anna  share,  were  sold  by  public 
auction,  at  the  instance  of  the  present  defendant,  who  held  a 
decree  against  thejn,  and  were  purchased  by  the  present  plaintiff. 

The  same  decreeholder,  viz.  the  defendant  Iluram  Ali  Khan^ 
then  brought  about  the  sale  of  what  he  termed  the  rights  of 
Asud  Ali  and  Surufraz  Blhan  in  the  recovered  property,  and 
purchased  them  himself.  The  object  of  the  action  is  to  set  aside 
this  second  sale,  the  plaintiff  contending  that  the  entire  rights 
of  Asud  Ali  and  Surufraz  Khan,  in  the  whole  of  mouzah  Beera, 
without  any  reservation,  on  account  ofthe  tract  of  Islampore,  were 
bought  by  himself  at  the  first  sale. 

The  Moonsiff  and  the  Principal  Suddcr  Ameen  recognized  the 
validity  of  the  second  sale,  and  dismissed  the  plaintiff's  claim. 

A  special  appeal  was  allowed,  "to  try  whether  the  lower 
Courts  were  not  in  error  in  holding  that  the  entire  rights  oi 
Asud  Ali  and  Surufraz  Khan  had  not  been  previously  disposed 
of  at  the  public  sale  at  which  the  plaintiff  was  purchaser. 
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The  Court  are  of  opinion^  tbat  the  dedsions  both  of  the  Moon- 
•iff  and  Principal  Sudder  Ameen  are  erroneous.  It  is  true  that 
the  sale  notice^  in  conformity  to  which  the  first  sale  washeld^ 
indicated  for  sale  the  right  and  interest  of  Asud  Ali  and  Surufras 
Khan  in  mouzah  Beera,  of  which  the  jumma  is  Rs.  369.  But 
the  Court  cannot  regard  this  as  anything  more  than  a  mistake 
on  the  part  of  the  Collector,  since,  at  that  time,  the  real  jumma  of 
Beera  was,  by  reason  of  the  increase  effected  by  the  recovered 
land,  Rs.  486,  and  it  is  not  competent  to  a  Collector,  on  bringing 
to  sale  the  interest  of  a  sharer,  to  sever  off  from  the  mouzah  a 
tract  of  land,  and  to  declare  that  the  interest  sold  does  not  embrace 
the  sale  of  any  interest  in  the  severed  tract.  Had  no  dispute 
existed  between  the  plaintiff  and  defendant,  and  the  plaintiff  had 
purchased  the  rights  of  certain  sharers  in  a  mouzah  of  which  the 
jumma  might  be  found  to  have  been,  through  accident,  incor- 
rectly set  down  in  the  sale  papers,  it  could  be  no  matter  of 
question  whaterer,  whether,  in  consequence  of  such  mistake,  the 
plaintiff  had  or  had  not  bought  the  entire  rights  of  those  sharers. 
Upon  these  considerations,  the  Court  annul  the  judgments  of 
both  the  lower  Courts,  and  pass  a  decree  in  the  plaintiff's  favor. 


The  81«/  March,  1851. 

W.   BXOBIB,       \  J  ^ 

Present:  ^  H.  Lushington,   J^^ff^> 
W.  Deane,  Ojffg.  Judge, 


Lh. 


r  Special    appeal  from    the  decision    of 
Case  No.  66    op   1850.  *<      J.   P.  Gubbins,  Esq.,  Judge  of  Dehlie, 

I     dated  17th  July,  1850. 

Collector  of  Goobgoan,  f Defendant  J,  Appellant, 

versus 

MuNGNEB  AND  OTHERS,  (Plaintiffs),  Respondents. 

Fob  the  particulars  of  this  decision  see  pages  103  to  105  of  the 
printed  decision  for  zillah  Dehlie  for  the  past  year. 

A  special  appeal  was  admitted  '^  to  determine,  Ist,  whether 
**  the  Judge  had  not  acted  irregularly  in  adjudicating  on  a  point 
**  not  set  forth  in  the  pleadings  of  the  parties,  such  a  proceeding 
^  being  in  contravention  of  the  rule  laid  down  in  the  Circular 
'*  Order  No.  88  under  date  18th  September  1848;  2ndly,  on  the 
"  ground  of  the  present  decision  of  the  Judge  being  inconsistent 
'*  with  a  former  judgment  passed  by  him  in  a  similar  case.^' 

'Rie  Court  are  unanimous  in  (pinion,  that  tiie  Judge  was  not 
competent  to  pass  a  decree  in  favor  of  the  plaintiffs  on  the  ground 
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assigned  by  him,  vis.  that  the  Govenunent  had  not  delegated  the 
power  of  confiscation  to  the  Sudder  Board  of  Revenue.  The 
plaintiffs  themselves  do  not  urge  this  objection.  They  merely 
plead,  that  the  confiscation  was  not  made  by  the  Collector  in  con- 
formity with  the  rules  in  force  in  the  Dehli  territory,  which 
they  state  to  be,  that  the  sanction  of  the  Sudder  Board,  both 
prior  to,  and  subsequent  to,  the  act  of  confiscation,  was  essential, 
but  which  sanction  had  not  been  applied  for  or  obtained  by  the 
Collector.  The  Principal  Sudder  Aineen  very  properly  confined 
his  judgment  to  this,  the  only  point  at  issue,  accordmg  to  the 
pleadings  of  the  parties,  and  having  decided  that  the  sanction  of 
the  Sudder  Board  had  been  obtain^,  dismissed  the  suit,  and  the 
Judge  would  have  done  well  had  he  followed  this  course  and  not 
gone  out  of  his  way  to  find  reason  for  objecting  to  the  Collector's 
proceedings,  which  had  not  occurred  to  the  parties  themselves. 
It  was  the  more  necessary  to  adhere  to  the  established  rules  c^ 
pleading  in  this  case,  when  it  is  allowed  by  the  Judge  himself 
that  in  regard  to  the  Dehlie  territory,  the  regulations  have  not  to 
this  day  been  fully  introduced  there. 

The  Court  annul  the  decision  of  the  Judge,  and  remand  the 
suit  in  order  that  he  may  pass  a  fresh  decision  with  reference  to 
the  foregoing  observations.  The  suit  being  remanded  on  the 
first  point  specified  in  the  certificate  of  special  appeal,  it  is  unne- 
cessary to  record  any  opinion  on  the  second. 


The  91st  March,  1851. 


Present 


LH.  W.  Deanb,  Offg.  Judge. 


{Special  appeal  from  the  decision  of 
J.  P.  GtAbbins,  Esq.,  Judge  of  Dehlie, 
dated  17th  July,  1849. 

ScTNBB  Khan  and  others,  (Defendants),  Appellants, 
versus 
MuNONBB  AND  OTHBES,  (Plaintiffs),  Respondents.  , 

This  is  a  separate  special  appeal  in  the  case  No.  66,  pre- 
ferred by  the  new  occupants  of  the  village  who  were  located  by 
the  Collector  in  the  pliaco  of  the  plaintiffs.  The  grounds  of 
appeal  are  precisely  the  same  as  in  the  preceding  case,  and  for 
the  reasons  therein  recorded,  the  decision  of  the  Judge  is 
annulled,  and  the  case  remanded. 
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The  ZUt  March,  1851. 

Present 


{A.  W.  Beobix.  T  ,   . 
H.   LUSHINGTON,/-'*^^'' 
H.  W.  Dbanb,  Offg.  Judi 


W.  Deahe,  Offg.  Judge. 

{Special  appeal  from  the  decision  of 
J.  P.  Gu&dins,  Esq.,  Judge  of  DeMie, 
dated  ^ih  July  1850. 

Thb  Collxctob  or  Goobgaon^  fDrfendantJ,  Appellant, 

versus 

Bheem  Singh  and  othebb^  fPlaintiffsJ,  Respondents.         * 

This  case  will  be  found  reported  at  page  106  of  the  printed 
decisions  for  zillah  Dehlie  for  the  past  year.  With  the  exception 
of  the  cause  of  action  having  arisen  in  a  different  village,  the 
circumstanoes  are  precisely  the  same  as  those  in  the  two  cases, 
Nos.  66  and  67,  this  day  decided,  and  for  the  reasons  recorded  in 
csase  No.  66,  the  decision  of  the  Judge  is  annulled,  and  the  case 
remanded. 


The  Z\st  March,  1851. 


Present. 


fA.  W.  Begbie,       T  ,    , 

J    H.    LUSHINGTO;,        y^^^''^ 

LH.  W.  Deane,  Offg.  Judge. 


C  Special    appeal  from   the    decision  of 
Case  No.  11  of  1851.  J      S.  S.  Brovm,  Esq.,  Judge  of  Goruck- 

I    pore,  dated  80/A  October  1849. 

Kalea  Pande  and  othees,  fPlaintiffsJ,  Appellants, 
versus 

MussuMAT  RooKMA  AND  OTHEBs,  (Defendants),  Respondents. 
\    Hub  case  wiU  be  found  reported  at  pages  222  to  224  of  the 
printed  decisions  for  zillah  Groruckpore  for  the  year  1849. 

A  special  appeal  was  granted  "to  determine,  whether  the  facts 
'*  found  by  the  Judge  are  sufficient  to  establish  a  proprietary 
''  right  in  behalf  of  the  appellants;  and  whether  his  decision  is 
**  consistent  with  previous  decisions  of  this  Court.'' 

The  above  certificate  was  granted  because  the  decision  appealed 

«►  Section  1,  Act  III.  of  1843.  ^P^Ji  appeared  to  involve  a  question 

of  ^'  law,  usage  or  practice,   upon 
'*  which  there  may  be  reasonable  doubts.''* 
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The  Court  are  unanimously  of  opinion  that  no  sufficient  rea- 
son is  shown  by  the  appellants  for  interfering  with  the  decision  of 
the  Judge.     The  main   argument  of  the  appellants  is,  that  the 
present  decision  of  the  Judge  is  opposed  to  a  decision  of  this 
Court  in  a  parallel  case,  that  of  Bhyro  Dutt  Pand6  and  Mittur 
Dutt  Pandl,  appellants,  ver^z^  Ram  Lall  Pand^  and  others,  respon- 
dents, under  date  9th  August  1847,  connected  with  this  same  vil- 
lage.    But  the  Court  cannot  admit  the  justice  of  this  statement. 
In  the  case  of  the  9th  August  1847,  the  Court  assumed  the  &ctB, 
as  found  by  the  Judge,  which  were  held  to  be  incompatible  with 
dispossession  of  the  plaintiffs  from  their  zemindaree  rights.    In 
the  present  case,  the  Court  mtist  also  take  the  facts  as  found  by 
the  Judge,  who  has  recorded  his  opinion,  that  the  only  fact  which 
the  plaintiffs  have  established  is  their  possession  of  seer  land  from 
1834  to  the  year  of  the  resumption  of  the  maaffee  tenure  in  184&, 
and  that  the  only  privilege  enjoyed  by  them  in  respect  to  other 
cultivators  was  a  reduction  of  four  annas  in  the  village  rates,  and 
that    they   did  not  share  in   the   jtUkur  and  bunkur  proceeds. 
This  is  a  very  different  finding  from  that  in  the  case  of  1847,  in 
which  the  Judge  ruled,  that  the  plaintiffs  had  enjoyed  not  only 
seer  lands,  but  also  malikana,  and  had  never  paid  rent  as  ryots. 
It   does  not  follow,  that  because  some  of  the  claimants  to  the 
zemindaree  right  in  the  particular  village  have  obtained  a  decree, 
that  all  persons  preferring  similar  claims  are  entitled  to  decrees 
also.     Each  case  must  be  determined  on  its  own  merits.     It  must 
be  presumed,  that  the  successful  litigants  were  more  successful 
than  their  neighbours  in  resisting  the  encroachments  on  their 
rights  on  the  part  of  the  defendants.     All  may  have  been  originally 
in  the  same  position,  but  all  may  not  have  been  able  to  Tnf^mtain 
that  position.     The  narratives  contained  in  the  respective  peti- 
tions of  plaint  may  be  identical,  but  if  the  zillah  Judge  dntws, 
from  the  evidence  adduced,  inferences  opposed  to  those  adopted 
by  his  predecessor,  this  Court  cannot  interfere  with  his  decision. 
To  do  so  would  be  to  treat  this  case  as  a  regular  instead  of  a 
special  appeal. 

The  appeal  is  accordingly  dismissed,  with  costs.  But  as  it  ap- 
pears to  the  Court  that  the  defendants  have  unnecessarily  employed 
three  vakeels  and  filed  three  distinct  replies,  apparently,  with  no 
other  object  than  to  harass  their  opponents,  the  Court  will  not 
charge  the  plaintiffs  with  the  costs  of  more  than  one  vakeel. 
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The  U$i  March,  1851. 

Present:  A,  W.  Bsobie,  Judge. 

r  Special  appeal  from  the    decision    of 

I      Moulvee  Mohumed  Abdocr  RtAman 

Caib  No.  189  ov  1851.  <      Khan,   Officiating  Principal  Sudder 

I      Ameen  of  Benares,  dated  2bth  Sep-^ 
\^    tember  1850. 

Baboo  HmuuiB  Bass^  (Defendant J,  Appellant, 

versus 

Abboollah  and  othbbs^  fPlmntiffs),  Respondents. 

This  was  a  suit  instituted  in  the  Court  of  the  Moonsiff  of 
7uggutgunge^  to  enforce  the  opening  of  a  road  to  a  mofeque^  which 
the  defendiuits^  as  purchasers  of  the  bagh  in  which  it  was  situ- 
ated^  had  closed  :  the  damages  being  laid  at  Rs.  119-9-6.  The 
Moonsiff  gave  a  decree  in  favor  of  the  plaintiff,  assessing  the 
damages^  however,  at  the  amount  of  Rs.  9-9-6,  with  costs  in  pro- 
portion to  the  amount  decreed  and  dismissed,  but  omitting  to 
specify  at  the  foot  of  the  decree  the  amount  of  costs  to  be  paid 
bjr  the  defendant.  This  decision  was  upheld  on  appeal  by  the 
officiating  Principal  Sudder  Ameen. 

A  special  appeal  was  admitted  "  to  determine,  whether  the 
''  decrees  of  the  lower  Courts  are  not  faulty,  inasmuch  as  the 
''  memorandum  at  the  foot  of  the  decrees  does  not  contain  any 
'^  specification  of  the  proportion  of  costs  to  be  paid  by  the  par- 
"  ties  under  the  decree,  as  directed  by  paragraph  10  of  the 
*'  Circular  Order  Sudder  Dewanny  Adawlut  of  the  12th  Febru^ 
''  ary  1847.'^ 

The  Moonsiff  and  Principal  Sudder  Ameen  are  clearly  charge- 
able with  an  oversight,  in  having  omitted  to  specify  at  the  foot  of 
their  decrees  the  amount  of  costs  chargeable  to  each  party, 
respectively,  as  required  by  the  Circular  Order  referred  to  in  the 
certificate :  as  the  decrees  now  stand,  the  defendants  might  be 
called  upon  to  pay  the  whole  of  the  plaintiffs'  costs,  although 
the  decree  expressly  declares  that  the  defendant  should  be 
charged  only  with  costs  in  proportion  to  the  amount  decreed.  I 
remand  the  case  to  the  Principal  Sudder  Ameen  and  Moonsiff^ 
in  order  that  the  error  now  pointed  out  may  be  rectified. 
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The  Z\8t  March,  1851. 

{A.  W.  BeGBIE^  \i  it  0m 
H.  LUSHINGTON,  J-^**^^^' 
H.  W.  Deane,  Offg.  Judge. 


Case  No.  166  op  1849.  < 


^Regulcar  appeal  from  the  deciMum  of 
Jumeel-ooldeen  Khan,  Principal  Sud- 
der  Ameen  of  Benares,  dated  13/A 

^     February  1849. 

MoHUMED  HoossEiN  AND  Ahmud  Hoossbin^   f  Defendants  J, 

Appellants, 

versus 

HuRRUCK  Chitnd^   (PlaintiffJ,  Respondent. 

This  claim  is  advanced  for  the  recovery  of  certain  balances  of 
an  amount  formerly  decreed  to  the  plaintiff  by  the  Benares 
Court.  The  plaintiff  obtained  a  decree  on  deed  of  mortgage 
in  the  Court  at  Benares  against  Sadhoo  Lall  and  Brij  Ruttun 
DasSy  and  put  it  in  execution.  He  represented  that  those 
defendants  were  possessed  of  property  in  the  Azimgurh  siUah, 
in  the  hands  of  lessees,  and  prayed  that  an  order  be  issued  com- 
pelling the  lessees  to  execute  an  agreement,  that  they  would  pay 
to  the  plaintiff  instead  of  Sadhoo  Lall  a  sum  of  Rs.  600  per 
atinum,  which  Sadhoo  Lall  had  to  receive  from  the  lessees :  an 
order  was  made  accordingly  in  March  1837.  The  rights  of 
Sadhoo  Lall  and  Brij  Ruttun  Dass  were  afterwards  sold,  and 
bought  by  the  ancestors  of  the  present  defendants.  Tho  lessees 
ktill  maintained  possession,  and  the  plaintiff,  it  is  said,  still 
received  his  instalments  from  the  property  as  before^  but  at  length,  - 
lifter  frequent  disputes  between  the  lessees  and  the  auction  pur- 
chasers, the  latter  succeeded  in  establishing  themselves  to  the 
exclusion  of  the  lessees.  The  plaintiff  applied  to  the  Court  at 
Benares  for  an  order  to  the  auction  purchasers  to  continue  to 
pay  i\fi  instalments,  and  obtained  an  order  to  that  effect,  which, 
howevei'>  ^^  reversed  in  appeal  by  the  Sudder  Court,  on  the 
ground  ^^^^  ^^^  right  course  of  proceeding  would  be  a  regular 
suit  agttinst  the  auction  purchasers.  A  r^ular  suit  is  now 
bronght  '^'^  ^^  Benares  Court. 

'The  maii^  point  raised  in  appeal,  and  the  only  one  with  which 
this  Court  has  to  deal,  is,  whether  or  not  the  plaintiff  must  be 
nonsuited  ^  consequence  of  his  having  preferred  his  claim  in 
a  Court  not  having  jurisdiction  to  try  it.  The  plaintiff  contends, 
indeed,  that  bis  cause  of  action  is  the  order  of  13th  March  1837, 
by  the  Benares  Court,  issued  to  the  lessees   of  the  original 
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defendants^  Sadhoo  Lall  and  Brij  Ruttun  DasH.  But  the  Court 
think  otherwise.  The  property,  the  proceeds  of  which  it  is 
sought  to  realize,  is  situated  in  the  Aziragurh  zillah,  the  defend- 
ants reside  there,  and  the  cause  of  action  has  been  rightly  stated 
by  the  appellants,  as  it  appears  to  the  Court,  to  b^  the  refusal 
of  the  defendants  to  make  good  the  instalments  demanded  of 
them.  t 

For  the  above  reasons,  the  judgment  of  the  Court  below  is 
annulled,  and  the  plaintiff  nonsuited. 

The  31«/  March,  1851. 


Present. 


fA.  W.  Beobib,  1  r  ^  ^- 
^  H.  LrsHiNOTON,  )-^"^"' 
LH.  W.  Deane,  Offff.  Judge, 


r  Special  appeal  from  the  decision  of  Tusud- 
Cases  Nos.  186  and  J      dooq  Hoossein  Khan,  Principal  Sadder 
196  OP  1850.  ]      Ameen  of  Azimgurh,  dated  %\st  May 

L     1850. 

BiKKURMAHJEET  SiNQU  AND   OTHERS,  (Defendants),  Appellants, 

versus 
KooNJVN  Bai,  fPlaintiffJ,  Respondent. 

AND 

GooBDiAL  Singh  and  others,  (Defendants J  Appellants, 

versus 
EooNJUN  KaI;  (Plaintiff J,  Respondent* 

The  plaintiff  sued  to  obtain  possession,  under  a  deed  of  sale,  of 
mouzah  Moongessur  in  zillah  Azimghur.  His  claim  was  dismiss- 
ed by  the  Court  of  first  instance,  the  Court  holding  the  deed  to 
be  forged. 

The  Principal  Sudder  Ameen,  in  appeal,  likewise  regarded  the 
deed  to  be  not  genuine,  but,  nevertheless,  awarded  to  the  Plaintiff, 
against  certain  of  the  defendants,  a  twelve-anna  share  in  the 
mouzah. 

Two  special  appeals  were  preferred.  In  the  case  of  Bikkurmah- 
jeet  Singh  and  others,  a  special  appeal  was  allowed  to  try  whether 
the  Principal  Sudder  Ameen  should  have  decreed  a  claim  founded 
on  a  byenamah,  which  he  admitted  to  be  forged. 

In  the  case  of  Goordial  Singh  and  others,  a  special  appeal  was 
granted  to  try,  whether  the  Principal  Sudder  Ameen  was  compe- 
tent to  give  the  plaintiff  a  partial  decree  on  the  strength  of  a  deed, 
which  the  Principal  Sudder  Ameen  himself  considered  a  forgery. 
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indly.  Whetber  the  Principal  Sudder  Ameen  was  justified  in 
awarding^  an  apfdication  for  transfer  made  to  the  Collector,  in  the 
1848,  indeed,  of  three  of  the  defendants,  but  which  in  the  plead- 
ings in  the  suit  is  wholly  denied  by  those  defendants,  as  tanta- 
mount to  a  confession  of  judgment  recorded  in  his  own  Court, 
in  the  absence  of  proof  that  the  three  defendants  made  such 
application. 

^dly.  Whether,  supposing  the  application  aforesaid  can  be 
viewed  in  the  light  of  a  confession  of  judgment,  it  can  be 
made  to  affect  other  persons  than  those  in  whose  names  it  was 
given  in. 

As  respects  the  second  and  third  points  of  the  certificate,  in 
the  case  of  Goordial  Singh  and  others^  the  Court  are  not  disposed 
to  hold  that  the  Principal  Sudder  Ameen  based  his  decision  on 
what  he  considered  a  confession  of  judgment,  though  the-not-very- 
precise  terms  in  which  the  decree  is  drawn  up  are  to  some  extent 
calculated  to  afford  that  impression.  The  Court  find  the  Princi- 
pal Sudder  Ameen  to  declare  that  while  the  deed  of  sale  produced 
before  him  must  be  rejected  as  not  genuine,  there  is  yet  ample 
proof  against  some  of  the  defendants,  independently  of  the  deed, 
of  the  alienation  in  his  favor  pleaded  by  the  plaintiff.  Against  a 
declaration  such  as  this  every  rule  of  right  reasoning  rebels. 
To  hold  the  deed  of  sale  to  be  a  forgery  is  necessarily  to  pro- 
nounce against  the  fact  of  alienation.  No  accumulation  of  proof, 
therefore,  of  whatever  kind,  or  from  whatever  source  drawn,  can 
show  that  to  be  a  fact  which  has  already  been  found  to  be 
not  a  fact. 

The  judgment    of  the  Principal  Sudder  Ameen  is  annulled, 
and  the  claim  of  the  plaintiff  is  dismissed. 
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The  \$t  April,  1851. 

{Regular  appeal  from  the  decision  of 
J.  P.  Gubbins,  Esq.,  Judge  of  Dehlie, 
doled  Srd  January  1850. 

Amesb  Bbo  and  othb&b,  fPlainliffsJ,  Appellants, 

versus 

Beebee  Jubbun  Jan  alias  Mas.  Fot^  (Defendant),  Respondent. 

This  case  will  be  found  reported  at  page  2  of  the  printed 
decisions  for  Zillah  Dehlie  for  the  month  of  January  1850.  As 
that  decision  does  not  contain  a  sufficiently  full  statement  of  the 
nature  of  the  pleadings^  it  is  necessary  to  supply  the  deficiency^ 
in  order  that  the  grounds  on  which  the  Courtis  present  decision 
is  based  may  be  made  apparent. 

The  plaintiffs  assert  that  in  the  reign  of  Alumgeer  2nd^  a 
person  by  name  Abdool  Kureem  Khan  erected  a  mosque  in  the 
neighbourhood  of  Dureagunge^  that  the  same  was  for  a  long 
period  used  as  a  place  of  worship;  that  in  1814^  Mr.  Foy^  the 
husband  of  the  defendant,  whose  house  ^adjoined  the  mosque, 
took  forcible  possession  of  the  building,  notwithstanding  which 
prayers  continued  to  be  read  there  till.  1824,  by  one  Azeem,  as 
mooiuwalee;  that  in  1825,  Mr.  Foy  took  possession  of  the  entire 
building,  and,  in  1827,  surrounded  it  on  all  sides  by  a  wall,  and 
the  reading  of  prayers  was  put  a  stop  to ;  that  the  defendant  can 
•how  no  good  title  under  which  she  holds  possession  of  the 
mosque,  her  only  plea  beings  that  it  was  lawaris  when  taken 
possession  of,  and  converted  into  a  residence;  that  the  mosque 
in  question  is  wukf  and  cannot  be  converted  to  any  other  use 
than  that  for  which  it/ was  erected,  and  that  although  defend- 
ant, and  those  from  whom  she  derived  possession,  have  been  in 
the  occupancy  for  more  than  twelve  years,  still,  as  the  original 
acquisition  was  made  by  violent  and  unjust  means,  this  suit, 
brought  by  plaintiffs  on  behalf  of  the  Mussulman  population, 
is  cognisable  under  the  provisions  of  Section  8,  Regulation  II. 
of  1805. 

-  The  defendant  replied  that*  the  statement  of  the  plaintiffs,  as 
to  the  violent  and  unjust  acquisition  of  the  building,  was  untrue; 
that  Mr.  Foy  never  had  possession  of  it,  nor  had  defendant  her- 
self any  proprietary  title  to  it,  that  the  proprietor  had  made  it 
over  to  her  temporarily,  but  that  she  did  not  reside  in  it ;  that 
the  real  facts  are  as  follows.  That  when  the  Government  formed  the 
Caiitonment  at  Dureagunge,  the  ground  and  the  mosque  wer« 
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assigned  to  Lieutenant  Newton  to  build  upon^  wba  took  posses-^ 
sion  accordingly^  and  erected  several  rooms  and  a  kitchen ;  that 
in  1810,  Lieutenant  Newton  sold  the  property  to  Mr.  LeMaistre 
for  Rs.  5,000,  who,   dying,   was   succeeded   by  his  partner  Mr* 
Benson,  wha,  on  his  deaths  left  it  by  will   to  Mr.   Field,   who 
sold  it  to  Mr.  Conductor  Hauiy,  (defendant's  first  husband  or 
protector),  on  the  8th  November  185S1,  by  whom  additions  were 
made  to  it,  and  the  mosque  itself  converted  isto  a  kitchen; 
and  that  during  the  whole  (d  this  period,  no  religious  wcnrship 
had  ever  been  conducted  on  the  premises  y  that  Mr.  Hauly  died 
about  twenty-five  years  ago,  and  was  succeeded  by  his  son,  who  is 
at  present  in  the  Julkmder  Doab;  that  on  the   death  of  Mr. 
Hauly,  defendant  was  married  (secondly)  to  Mr.  Foy,  but  that 
neither  her  late  httsband  or  herself  had  any  proprietary  right  in 
the  property;  that  aecording  to  plaintiffs'   own   statement,  their 
suit  was  baiTcd  by  the  ktw  of  limitation,  the  building  having 
been  for  thirty-eight  years  disused  as  a  place  of  worship. 

When  the  case  was  first  heard  l^  the  Judge^  he  dismissed  the 
claim,  on  the  ground  that,  as  the  building  was  situated  within 
Cantonments,  it  was  not  cognizable  by  the  Civil  Courts.  On  a 
summary  appeal  to  this  Court,  this  decision  was  annulled,  and 
the  Judge  was  directed  to  try  the  case,  in  the  ordinary  form,  on 
its  merits.  The  Judge  accordingly  proceeded,  very  properly, 
under  the  provisions  of  Section  3,  Regulation  H.  of  1805,  to  adl 
on  the  parties  to  produce  their  evidence,  pro  wid  con,  as  to  the 
alleged  violent  and  unjust  acquisition  ci  the  property  by  the 
first  tenant.  The  plaintiffs  have  iailed  to  produce  any  evidence 
in  support  of  their  statement ;  they  merely  filed  sevend  decrees 
(including  one  erf  Her  Majesty's  Privy  Council),  with  the  object 
of  showing  that  where  vicdent  possession  can  be  proved,  the  li^se 
of  twelve  years  is  no  bar  ta  a  suit,  a  position  which  of  course  is 
not  denied^  but  these  papers  do  not  in  any  way  establish  the 
&ct,  that  the  possession  of  the  defendant,  or  those  whom  she 
represents,  was  in  this  instance  violent,  fraudulent  or  unjust. 
O^  the  other  hand,  the  ddendant  has  produced  documentary 
evidence  as  well  as  oral,  in  support  of  her  plea,  viz.,  the  title 
deeds  for  the  property,  and  several  witnesses,  who  depose  to  the 
fact  of  the  building  having  for  a  very  long  period  been  used  exdu- 
flively  as  a  private  residence. 

Such  being  the  circumstances  of  this  case,  there  can  be  no 
doubt  that  the  Judge  has  now  very  properly  dismissed  the  suit, 
as  barred  by  the  law  (rf  limitation.  But  the  Court  cannot  avoid 
noticing  the  erroneous  view  taken  by  the  Judge  of  the  general 
question  as  to  jurisdiction  of  the  Civil  Courts  in  Cantonments. 
This  Court  can  by  no  means  assent  to  the  doctrine  laid  down 
by  the  Judge^  that  aU  land  situate  within  a  Military  Cantonment 
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18  necessarily  the  property  of  Gofemment.  From  the  tenor  of 
Section  26,  Regulation  XX.  of  1810,  it  is  quite  clear  that  the 
Government  itself  does  not  claim  the  proprietary  right  in  -all 
the  land  situate  in  Cantonments.  That  Section  admits  that 
there  may  be  a  jmra/e  property  in  lands  or  houses  so  situated; 
and  positively  prohibits  Commanding  Officers  from  dispossessing 
such  proprietors,  and  their  interference  regarding  the  tenure  or 
occupation  of  houses,  shops,  &c«,  is  restricted  to  buildings 
'^  situated  upon  such  ground  as  belongs  to  GovemmettiJ^ 
The  appeal  is  dismissed,  with  costs. 

7%e  2nd  April,  1851. 
Present 


{A.  W.  Beobie,    It. 
H.    LUSHINOTO;,    y^'^ff''^ 
H.  W.  Deane,  Offff.  Judge. 


{Special  appeal  from  the  decision  qf 
G.  Blunt,  Esq.,  Judge  of  Allygurh, 
dated  2\st  September  1850. 

Sewa  Bam,  (D^endantJ,  Appellant, 
versus 
HoHUMBp  KiiAN  Zeman  Khan,  ^Plaintiff J,  Respondent. 

The  particulars  of  this  case  are  to  be  found  in  the  printed  £ng« 
fish  decision  of  the  Judge  at  the  usual  place. 

From  that  it  appears  that  Sewa  Bam,  a  j&t,  and  ex-sharer  of 
mousah  Bijowlee,  now  belonging  to  the  plaintiff  Khan  Zeman 
Khan,  did  on  the  80th  March  1829,  present  to  the  Magistrate 
a  petition,  contidning  the  expressions  which  constittite  the  alleged 
libel.  The  petitioner  was  fined  by  the  Deputy  Magistrate  for  pre- 
ferring a  false  complaint,  and  the  order  was  reversed  in  appeal  by 
the  Magistrate,  who  thought  it  sufficient  to  take  recognizances 
from  certain  parties  to  keep  the  peace.  The  plaintiff  then  brought 
this  action  for  damages^  and  obtained  a  decree  for  Bs.  5,000  in  the 
Court  of  the  Principal  Sudder  Ameen,  which  amount  was  lowered 
in  appeal  to  500.  The  grounds  of  these  decisions  are  to  be  found  in 
the  Judge's  decree. 

A  special  appeal  was  admitted  to  try,  whether,  under  the 
circumstances,  an  action  for  damages  would  lie. 

The  majority  of  the  Court  are  of  opinion  that  the  action  will 
not  lie.  The  principles  upon  which  suits  for  defamation  of 
ebaracter  can  be    heard  and  determined  in  our  Courts  have 
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not  yet  been  well  defined;  and  without  neglecting  altc^etlier 
the  well  digested  system  of  the  English  law,  the  Court  cannot  be 
bound  by  it.  They  come  therefore  to  the  conclusion  that  cases 
of  this  kind  must  still  be  disposed  of  on  general  principles  of 
equity,  and  with  reference  to  the  merits  of  each  particular  case* 

The  petition  of  Sewa  Ram  was  very  objectionable,  and  the  peti- 
tioner undoubtedly  subjected  himself  to  the  penalties  prescribed 
for  false  complaints,  and  for  contempts  of  Court.  But  after  a 
careful  perusal  of  the  document  itself,  which  is  purposely  not 
entered  in  this  decision,  lest  the  spirit  should  evaporate  in  the 
translation,  the  Court  do  not  believe  either  that  Khan  Zeman  Khan 
sustained  any  injury  from  the  publication,  or,  that  it  was  at  all 
probable  that  he  should.  The  Judge,  in  referring  to  the  expres- 
sions in  the  libel  more  than  once  uses  the  term  ''murder,"  which 
conveys  an  impression  very  different  from  that  conveyed  by  the 
petition  itself.  When  Sewa  Ram  wrote  murwana  and  mardalna 
in  his  petition,  it  may  reasonably  be  doubted  whether  he  intended 
to  bring  a  deliberate  charge  of  attempt  to  commit  wilful  murder. 
It  is  also  to  be  borne  in  mind  that  great  licence  has  been  per- 
mitted in  this  respect  by  our  Courts,  a  licence  which  should  be 
restrained  by  the  presiding  Cfficer,  but  not  by  actions  for  damages  : 
not  yet  at  all  events,  and  not  until  the  people  have  been  taught  to 
expect  such  novel  consequences  of  acts  which  they  havel(mg  been 
allowed  to  commit  with  impunity.  The  relative  position  of  the 
parties  is  another  consideration  which  weighs  with  the  Court  in 
refusing  damages  to  Khan  Zeman  Khan.  He  has  purchased  the 
defendant's  lands  ;  he  is  the  talooquadar,  and  Sewa  Ram  the 
ex-zeminder  stiU  residing  in  his  hereditary  village.  These  facts  may 
not  appear  to  strangers  to  bear  much  upon  the  case,  but  they 
speak  volumes  to  those  who  are  acquainted  with  the  present  con- 
dition of  the  North  Western  Provinces.  The  Court  feel  convinced 
that  if  talooquadars  were  allowed  to  bring  actions  for  damages  on 
account  of  every  intemperate  expression  uttered  by  dispossessed 
putteedars,  the  Courts  would  soon  be  filled  with  vexatious  suits, 
and  a  fresh  instrument  of  oppression  would  be  placed  in  the  hands 
of  those  who  might  choose  to  avail  themselves  of  it.  It  may  be 
quite  true,  as  the  Judge  observes,  that  the  plaintiff  has  not 
instituted  this  suit  "  for  the  purpose  of  making  a  profit  of  the 
defendant  by  recovering  damages  f'  but  since  the  plaintiff,  as  also 
observed  by  the  Judge,  "  has  not  suffered  any  actual  injury  from 
the  libellous  expressions,^'  the  Court,  with  reference  to  the  state  of 
society  in  these  Provinces,  are  unable  to  conceive  with  what  good 
object  this  suit  can  have  been  brought.  The  talooquadar  has  not 
suffered  in  any  way,  nor  was  it  likely  that  he  should  have  suffered, 
and  whatever  malice  or  impertinence  there  may  have  been  in  Sewa 
Ram's  petition,  would  have  been  suitably  punished  by  a  fine.  This 
& 
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•  Hedger,  AppeDant,  ^®^  ^^  ^^  ^^®  ^»  moreover  in  confer. 

vernu  mity  with  a  precedent*  of  the  Sudder 

If ahannee  Kumul  Koomarae,  Dewanny  Adawlut,  22d  April  1841, 
Rcipondent  when  it  was  held  that  *^  defamatory  and 

libellous  expressions,  when  used  by  a  party  in  the  course  of  a 
judicial  proceeding,  are  not  actionable,  though  punishable  as  a  con- 
tempt by  the  Court  in  which  they  are  used/^  If  this  precedent  be 
accepted  by  the  Courts  it  is  of  itself  a  sufficient  ground  for  dismiss- 
ing the  claim  of  the  plaintiff. 

On  referring  to  the  not  very  numerous  precedents  reported  in 
the  Law  Books,  the  Court  observe  that  whenever  damages  have 
been  given,  the  libellous  expressions  were  such  as  were  likely  to 
cause  peculiar  injury  to  the  complaining  party. 

A  Clergyman  obtained  a  verdict  when  his  morality  was  im- 
pugned. A  Principal  Sudder  Ameen  was  considered  entitled  to 
recover  damages  when  charged  with  corruption.  A  Post  Master 
could  not  with  impunity  be  accused  of  clandestinely  opening 
letters.  And,  contrary  to  the  practice  of  the  English  Courts,  a 
female  has  recovered  damages  from  those  who  calumniated  her. 
The  injury  or  probability  of  injury  in  these  cases  was  very  great; 
but  there  is  nothing  in  the  case  before  the  Court  to  show  that 
Khan  Zuman  Khan  suffered,  or  might  have  suffered,  peculiarly 
or  excessively,  from  the  libel  of  Sewa  Ram. 

The  Court  annul  the  decision  of  the  Zillah  Judge,  and  dismiss 
the  claim  of  the  plaintiff. 

Present:  A.  W.  Begbie,  Judge. 

I  am  inclined  to  take  a  different  view  of  this  case.  The  pre- 
cedent of  the  Sudder  Dewanny  Adawlut  of  the  22d  April  1841, 
quoted  by  my  colleagues,  is  just  exactly  in  point.  The  accusa- 
tion brought  by  Sewa  Ram  against  the  plaintiff  is  something  more 
than  "  defamatory  Mid  libellous  expressions,  when  used  by  a 
party  in  the  course  of  judicial  proceedings.^^  The  petition  of 
Sewa  Ram  was  nothing  less  than  a  *'  malicious  prosecution,'^  the 
remedy  for  which  is  a  Civil  suit  for  damages.  This  principle,  viz. 
the  right  of  a  party  falsely  accused  to  sue  for  damages  is 
expressly  recognized  in  Clause  12,  Section  12,  Regulation  XII.  of 
1803,  in  regard  to  native  ministerial  officers,  and  there  seems  no 
reason  to  suppose  that  it  was  the  intention  of  the  Legislature  to 
allow  to  that  class  of  persons  a  privilege  not  claimable  by  the 
community  at  large.  By  the  English  law,  an  action  may  lie  for 
a  false  and  malicious  prosecution  even  though  it  miscarry.  ^^  An 
action  on  the  case  for  a  malicious  prosecution  may  be  founded 
upon  an  indictment  whereon  no  acquittal  can  be  had:  as,  if  it  be 
rejected  by  the  grand  jury,  or  be  coram  mm  judice,  or  be  insuffi- 
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eiently  drawn.  For  it  is  not  the  danger  of  the  plaintiff^  but  the 
scandal^  vexation  andexpence  upon  which  this  action,  is  founded/' 
I  cannot  conceive  a  stronger  ground  for  an  action  of  defamation 
than  is  shown  in  the  present  case.  The  defendant  deliberately 
presented  a  petition  on  stamp  paper  to  the  Magistrate^  chai^ng 
the  plaintiff  with  employing  persons  to  murder  him^  and  he  after- 
wards attested  the  petition  on  oath;  although  the  Magistrate  did 
not  believe  the  accusation^  it  was  not  on  this  account  the  less 
libellous.  The  state  of  society  in  this  country  is  such  as  not 
to  place  the  chaise  beyond  the  bounds  of  probability.  It  is  well 
known  that  influential  men  are  but  too  apt  to  take  the  law  into 
their  own  handstand  the  removal, by  the  hands  of  hired  assassins, 
of  an  obnoxious  individual,  at  the  bidding  of  a  powerful  enemy, 
is  not  an  event  calculated  to  excite  astonishment  in  this  country. 
Had  the  fine  imposed  by  the  Deputy  Magistrate  not  been  le* 
.  ^    __  _,  r^u    *    ITT     netted,  there  would  still  have  been  a 

See  McPherson,  Chapter  VI.      ^^ffi^^^^  ^^^^  ^f  action,*  but  as  the 

offender  has  been  allowed  to  escape  unpunished  by  the  Criminal 
authorities,  it  is  the  more  necessary  that  he  should  be  visited 
with  the  penalties  of  a  Civil  action.  A  few  such  examples  would 
very  soon  put  a  stop  to  the  too  prevalent  practice  of  false  accusa- 
tion. I  find  a  precedent  in  the  SudderDewaony  Adawlut  Select 
Report,  5  th  May  1845,  volume  VII.  page  204,  in  which  damages 
were  awarded  against  a  party  for  having  falsely  charged  the 
plaintiff  with  dacoitee.  I  feel  myself  therefore  compdled  to 
record  my  dissent  from  my  colleagues  in  this  case,  and  to  express 
my  opinion  that  the  petition  presented  by  the  defendant  to  the 
Magistrate  was  libellous,  and  calculated  to  harass  and  injure  the 
plaintiff  in  public  estimation,  and  that,  as  such,  it  was  justly  made 
the  ground  of  a  Civil  action  for  damages. 

The  2nd  April,  1851, 
Present : 


{A.'  W.  Begbie,   T  ,   , 
H.   LUSHINOTON,  /^«*^^' 
H.  W.  Dbanb,  Offg.  Judge. 


{Special  appeal  from  the  decision  cf 
S.  Fraser,  Esq.,  Judge  of  Bareilly, 
dated  17th  August  1850. 

MvssvMAT  EuRBUM  BsEBEB,    (Plaintiff),    Appellant, 

versus 
HuLEEM  Khan  and  others,  (Defendants),  Respondents. 
This  case  will  be  found  among  the  printed  decisions  <tf  thf 
ZiUah  Courts  for  August  1850, 
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A  special  appeal  was  granted  to  try  "  whether  the  Judge  has 
'^  not  erred  in  nonsuiting  the  plaintiff,  on  the  ground  that  it  was 
*^  not  competent  to  the  Sudder  Ameen  to  admit  a  supplemental 
"  plaint,  with  reference  to  the  precedent  of  this  Court  of  ^9th 
'^  June  1850,  Gholam  Qadir  Khan  and  others,  appellants/' 

The  point  at  issue  is  disposed  of  bjr  the  precedent  above 
quoted,  which  contains  a  lucid  exposition  of  the  Courtis  views  on 
this  subject.  It  was  held  by  a  full  bench,  for  reasons  recorded 
at  length,  that  an  Officer  of  the  grade  of  Sudder  Ameen  is  com- 
petent under  the  law  to  receive  a  supplemental  plaint. 

The  decision  of  the  Zillah  Court  is  accordingly  set  aside,  and 
the  suit  is  remanded  to  the  Judge's  file  for  trial  on  its  merits. 


The  %nd  April,  \mi. 
Present: 


{A.  W«   Beobie,  1  r   , 
H.    LUSHINGTON,  ^''^9^^ 
H.  W.  Deane,  Offg.  Judge. 


r Regular  appeal    from  the   decision  of 

n—  XT«    A^    ^-  iQKA  J      Moulvee  Ahmud  Hussun  Khan.  Prin* 
Lass  No,  47    op  1o50.<        •     »  o  ^^       ^  ^  -mm-       j  l  j 

I      ctpal  Sudder  Ameen  of  Mooradabad, 

L     dated  7th  January  1850- 
DowLUT  Bam  and   Salig    Ram,  fPlaintiffsJ,  Appellants, 

versus 
Chowdree  Hubesb-oollah,  f Defendant  J,  Respondent. 

The  claim  of  the  plaintiffs  is  founded  on  a  bond  for  Bs.  8,000, 
dated  22nd  July  1845,  the  execution  of  which  is  not  denied  by 
the  defendant.  The  objections  raised  to  the  demand  were,  that 
the  whole  of  the  accounts  of  the  parties  should  be  gone  into 
before  a  decree  could  be  given  on  a  deed  which  referred  only  to  a 
portion  of  them  ;  that  by  suing  on  the  bond  only,  the  plaintiff 
would  in  reality  obtain  illegal  interest;  and  that  a  certain  sum  of 
Rs.  658  ought,  for  reasons  alleged,  to  be  allowed  to  the  defendant. 

The  plaintiff  consented  to  the  deduction  of  the  item  of  Bs.  658, 
concerning  which  it  will  be  unnecessary  to  say  any  thing  more. 

This  suit  was  made  over  for  arbitration  with  the  consent  of  the 
parties  to  a  very  respectable  banker  of  Mooradabad,  who,  pro* 
bably  acquiescing  in  the  defendant's  opinion,  that  the  whole  of  tfa« 
account  should  be  gone  into  if  the  object  in  view  was  a  fair  adjust- 
ment  of  all  money  dealings  between  the  parties,  did  make  a  com- 
plete investigation,  and  gave  into  Court  an  award  against  the 
defendant  for  Bs.  20,070. 
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No  sooner  however  had  this  result  of  the  desired  enquiry  into 
the  whole  account  been  made  the  basis  of  the  Courtis  decree,  than 
the  defendant  preferred  an  appeal  to  this  Courts  on  the  ground  that 
the  arbitrator  had  exceeded  his  powers,  and  that  the  Court  had 
decreed  more  than  the  plaintiff  had  claimed.  The  plea  was  good, 
and  the  case  was  unavoidably  remanded  to  the  Court  of  the 
Principal  S  udder  Ameen  under  date  4th  June  1849. 

On  rehearing  the  case,  the  Principal  Sudder  Ameen  observed 
''that  the  sum  of  Rs.  1,086-11-9  appeared  in  the  account  as 
interest  on  malikana,  and  of  the  nature  of  compound  interest.'' 

He  therefore  deducted  this  item,  as  well  as  the  Rs.  658  above 
alluded  to,  and  gave  a  decree  for  the  remainder. 

From  this  decision  both  parties  appeal.  The  plaintiff  re-asserts 
his  claim  to  the  full  amount  covered  by  the  bond,  excepting 
always  the  Rs.  658,  and  submits  that,  under  the  provisions  of  Sec- 
tion 6,  Regulation  XXIV.  of  1803,  the  Court  cannot  enquire  into 
the  nature  of  the  several  items  which  compose  the  sum  covered 
by  the  bond.  The  Court  think  with  him  that  the  execution  of  the 
bond  renders  the  defendant  legally  responsible  for  the  sum  entered 
therein,  and  they  therefore  so  far  modify  the  decision  of  the 
lower  Court  as  to  decree  to  the  plaintiff  the  sum  claimed  by  him 
under  the  bond,  deducting  only  the  sum  of  Rs.  658,  the  claim  to 
which  has  been  withdrawn  by  the  plaintiff. 

7^  2nd  April,  1851. 
Present:  H.  Lushington,  Judge. 


Cask  No.  57  of  1850. 


'Regular  appeal  from  the  decmon  of 
Moulvee  Ahmud  Hussun  Khan,  Prin^ 
cipal  Sudder  Ameen  of  Mooradabad, 

^     doled  7th  January  1850. 

Chowdhreb  Hubbbb-oollah,  (Defendant),  Appellant, 

versus 

DowLUT  Rah  and  Salio  Ram^  (Plaintiffs),  Respondents. 

Sbb  the  foregoing  case.  The  defendant  appeals  on  the  ground 
that  the  whole  of  the  accounts  between  himself  and  the  plaintiffs 
should  be  adjusted  before  the  claim  under  the  bond  can  be  heard. 
This  is  of  cxiurse  an  error :  but,  moreover,  it  is  very  clear,  that 
the  only  object  of  the  defendant  is  to  evade  the  payment  of  his 
debts  3  for  when  the  arbitrator  did  go  into  the  whole  of  the 
accounts  and  gave  an  award,  this  defendant  appealed  from  the 
decision  founded  thereupon,  and  procured  its  reversal^  on  the 
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ground  that  the  Court  could  not  adjudicate  upon  matters  not  laid 
before  it  by  the  parties  to  the  suit.  He  will  not  accept  a  decision 
founded  on  the  accounts  at  la^e^  nor  a  decision  founded  on  th« 
bond  alone. 

The  appeal  is  dismissed. 


The  2nd  April,  1851. 
Present:  A.  W.  Beobie,  Judge, 

{Special  appeal  from  the  decision  of 
A.  C.  Heylandy  Esq.,  Judge  of  Gha- 
zeepore,  dated  Wth  January  1850. 

Ram  Sewuk,  tewarree,  (Defendant),  Appellant, 

versus 

BooPA  Rai  and  othebs^  (Plaintiffs),  Respondents. 

This  case  will  be  found  reported  at  pages  8  to  11  of  the  printed 
decisions  for  Zillah  Ghazeepore  for  the  past  year. 

A  special  appeal  is  granted,  '^  to  determine  whether  the  Judge's 
decision  is  not  imperfect,  inasmuch  as  he  has  omitted  to  notice 
one  material  objection  urged  by  the  defendant  to  the  suit.'' 

The  Court  find,  that  amongst  the  pleas  urged  by  the  defend- 
ant is  the  following.  That  the  present  suit  is  brought  to  set  aside 
an  auction  sale  of  an  eight-anna  share,  or  half  the  estate,  stated 
to  have  been  effected  on  the  20th  May  1848,  whereas,  on  the  date 
in  question,  the  portion  of  the  estate,  put  up  to  auction  and  pur- 
chased by  the  d^endant,  was  only  a  Ma;-anna  share,  the  remain- 
ing two  annas,  'Hhe  property  of  the  plaintiffs,  BhowunBai,  Bukhi 
Bai  and  Hemraj  Rai,"  having  been  previously  and  separately  pur- 
chased by  the  defendant  at  auction  in  execution  of  another 
decree,  and  that  the  aforesaid  plaintiffs  were  therefore  not  at 
liberty  to  associate  themselves  with  the  other  plaintiffs,  the  pro- 
prietors of  the  remaining  six  annas,  and  to  institute  a  joint  suit 
for  the  reversal  of  two  distinct  sales.  This  very  important  plea 
has  been  unnoticed,  evidently  through  inadvertence,  by  the  Judge, 
and  although  I  have  no  hesitation  in  recording  my  concurrence 
in  the  opinion  expressed  by  him  on  all  the  other  points  in  the 
case,  it  is  indispensably  necessary  that  an  opinion  should  be 
recorded  on  the  plea  above  adverted  to.  I  accordingly  annul  the 
decision  of  the  Judge,  and  remand  the  suit,  in  order  that  a  fresh 
judgment  may  be  passed  with  reference  to  the  foregoing  observa- 
tions. 
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TTie  2nd  April,  1851. 

{A.  W*  Begbie.  '\  r,  j 
H.   LUSHINQTON,  J^^^^ 
H.  W.  Deane,  Offg.' Judge. 


f  Regular  appeal  from  the    decision  of 

Case  No.  189  of  1848.  J      ^J'.^  MohumedYimof  HmmnKhan 

j      Pnnctpal  Sudder  Ameen  of  Futtehr 
L     pore,  dated  19/A  August  1848. 

HuR  SuHAi  AND  Ram  Suhai^  fPlatntiffsJ,  Appellants, 

versus 

MooziTFFER  HoossEiN  Khan  AND  SooRjtTB  SiNGH^  f Defendants), 

Respondents. 

This  was  a  suit  to  recover  possession  of  beegalis  397-1  of  land 
said  to  belong  to  mouzah  Seersee^  of  which  village  the  plaintiffs 
are  the  zemindars^  but  which^  at  the  boundary  survey,  had  been 
wrongfully  included  within  the  limits  of  mouzah  Buhadurpore 
Kagha,  the  defendants*  village.  The  Principal  Sudder  Ameen 
decreed  in  favor  of  the  plaintiffs  against  the  respondents  and 
three  other  persons,  viz.,  Dureao  Singh,  Nirmul  Singh  and 
Groshaeen  Deen,  who  had  been  made  co-defendants  by  the  plaintiffs, 
but  he  exempted  the  respondents  from  costs,  on  the  ground  that 
the  boundary  survey,  (the  cause  of  action),  had  been  effected 
during  the  incumbency  of  Dureao  Singh  and  Nirmul  Singh,  and 
the  disputed  land  included  in  the  village  of  Buhadurpore  Kagha 
by  their  contrivance,  and  the  Principal  Sudder  Ameen  therefore 
held  that  Dureao  Singh  and  Nirmul  Singh  only  were  equitably 
chargeable  with  the  costs  of  this  siut :  it  was  from  this  part  of  the 
decision  that  the  plaintiffs  appealed. 

The  Court  are  unanimously  of  opinion  that  the  reason  assigned 
by  the  Principal  Sudder  Ameen  for  exempting  the  respondents 
from  costs  is  insufficient,  and  the  order  itself  practically  unjust. 
Soojan  Singh  is  the  son  of  Dureao  Singh,  one  of  the  former 
semindars,  and  the  transfer  of  that  portion  of  the  estate  is  appa- 
rently a  mere  trick  between  the  father  and  son  to  compass  some 
fraudulent  end.  Moozuffer  Hoossein  Khan  is  the  purchaser,  by 
private  transfer,  of  the  share  of  Nirmul  Singh,  the  brother  of 
Dureao  Singh,  and  former  co-sharer  in  the  village.  He  stands 
therefore  in  the  place  of  Nirmul  Singh,  and  has  identified  him- 
self with  that  person,  and  Dureao  Singh,  by  defending  the  suit 
to  the  utmost,  and  vindicating  the  act  of  Dureao*  Singh  aud  Nir- 
mul Singh  in  causing  the  disputed  land  to  be  included  in  the 
survey  of  their  village.  Had  the  respondents  admitted  the  ju9tic« 
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of  plaintiffs'  claim^  there  would  have  been  wme  shew  of  reasoii 
in  absolving  them  from  the  costs  of  a  suit  which  originated  in  no 
fault  of  theirs.  The  Principal  Sudder  Ameen,  moreover,  is 
chargeable  with  inconsistence  in  decreeing  tvaMdi  from  the  date 
of  the  institution  of  the  suit  against  the  respondent,  Moozuffer 
Hoossein  Khan,  while  he  has  exempted  him  from  the  costs  of  suit. 
The  respondents  are  the  persons,  who  have,  by  wrongful  posses- 
sion, deprived  the  plaintiffs  of  their  just  dues,  and  are  therefore 
liable  to  all  costs  of  suit.  The  decree  for  costs  agmnst  Bureao 
Singh  and  Nirmul  Singh  is  of  little  or  no  value  to  the  plaintiffs, 
as  those  persons  are  not  now  in  possession  of  the  zemmdaree,  and 
are  probably  destitute  of  the  means  of  making  good  the  amount. 
The  Court  amend  the  decree  of  the  Principal  Sudder  Ameen, 
and  gave  a  decree  for  costs  against  the  respondents  in  common 
with  the  other  defendants.  The  costs  of  the  present  appeal  will 
be  charged  only  to  the  respondents. 

The  hth  April,  1861. 
Present:  A.  W.  Beobie,  Judge. 

t  Special  appeal  from  the  decision  of 
J.  T.  Rivaz,  Esq.,  Judge  of  Benares, 
dated  10th  May  1850. 

HussuMAT  DuLZEERA  AND  Shoobaleqh  Sinoh,  (^  Plaintiffs  J , 

Appellants, 

versus 

MuNSABAM^  CDrfendantJ,  Respondent. 

This  case  will  be  found  reported  at  pages  24  to  36  of  the 
printed  decisions  for  Zillah  Benares  for  the  past  year. 

A  special  appeal  was  admitted  to  determine  *'  whether  the 
Judge  and  Sudder  Ameen  have  not  acted  irregulariy  in  setting 
aside  the  plaintiffs'  deed  of  mortgage,  the  validity  of  which  had 
been  recognized  by  a  previous  regular  decree;  and  whether  the 
plaintiff  was  not  entitled  to  a  decree  for  possession  against  Mun- 
saram,  the  present  occupant  of  the  premises,  of  which  she  held 
the  mortgage.'* 

The  case  came  to  a  hearing  this  day  in  presence  of  the  vakeels 
of  both  parties,  and  after  hearing  the  arguments  used  by  the 
respondent's  vi^eel  in  support  of  the  decree  of  the  Zillah  Judge 
this  Court  admits  the  validity  of  this  reasoning,  although  the 
Judge  in  his  decision  does  not  e3q>ress  an  opinion  that  the  decree 
obtained  by  the  appellant,  MussumatDulseera,  in  February  1848 
was  collusive  and  fraudulent,  yet^  on  referring  to  the  decision  of 
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the  Sadder  Ameen  of  the  80th  September  1848^  which  is  upheld 
by  the  Judge  in  the  decision  now  appealed  from,  I  find  that  the 
Sudder  Ameen  has  recorded  his  opinion  that  the  former  decree 
was  collusive,  and  the  Judge,  having  affirmed  the  decision  of  the 
Sudder  Ameen,  must  be  held  to  have  adopted  ihe  finding  of  the 
Court  of  first  instance  on  this  point,  although  he  has  inadver- 
tently omitted  to  say  so.  This  consideration  necessarily  alters 
the  complexion  of  the  case,  for  no  judicial  opiaion^  recorded  in  a 
decree  alleged  to  be  fraudulent  and  collusive,  can  be  held  to  bar 
a  second  suit  to  try  that  question  between  the  fraudulent  decree- 
holders  and  the  party  injured  by  such  decree.  The  certificate  of 
special  appeal  is  therefore  overruled,  and  the  appeal  dismissed, 
with  costs. 


The  7th  April,  1851. 

(A.  W.  Beobie,  "] 
H.  LusHiNGTON,  yjtulgei. 


{A.  W.  Beobie,  1 
H.    LUSHINGTON,   y. 
H.  W.  Deane,  J 


{Special    appeal  from    the  decision   of 
S.  S.  Brotvn,  Esq.,  Judge  of  Goruck- 
pore,  dated  lOth  November,  1849. 
Sahxbsadbh  Muhpal  Singh  and  others,  fDefendantsJ, 
Appellants, 
versus   - 
NuNDEY  Tewarree  AND  HIS  Heirs,  (Plaintiffs),  Respondents. 

For  the  report  of  this  case  see  pages  233  to  235  of  the  printed 
decisions  for  Zillah  Goruckpore  for  the  year  1849. 

A  special  appeal  was  granted  to  try  ''whether  the  decision  of 
the  Judge  is  in  conformity  with  law  and  judicial  usage,  and 
whether  a  manifest  error  in  respect  to  the  litigant  parties,  which 
pervades  his  judgment,  does  not  render  it  necessary  to  remand 
the  suit  for  retrial.^' 

The  Judge  who  granted  the  above  certificate  was  doubtful 
as  to  the  possibility  of  upholding  the  decision  of  the  Zillah  Judge 
on  various  grounds.  In  the  first  place,  the  original  Urteeahs,who, 
in  common  with  the  plaintiff,  (the  proprietor  by  purchase  of  a 
five  one-third  anna  share  of  the  birtj  had  had  their  claim  rejected 
by  the  Settlement  Officer,  and  had  been  referred  to  a  regular  Civil 
suit  for  the  establishment  of  their  right,  had  not  joined  the  plain- 
tiff in  this  action,  but  the  Judge's  decision  is  so  worded  as  to  lead 
the  reader  to  suppose  that  all  the  sharers  in  the  Urt  were  parties 
to  the  suit,  and  that  the  existence  of  the  entire  birt  had  been 
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recognized  by  the  decree.  Secondly.  It  appeared  to  admit  of 
doubt  whether  the  possession  of  certain  seer  lands  by  the  birteeahs 
was  sufficient  to,  establish  a  title  at  any  future  period  to  the 
management  and  possession  of  the  entire  mouzah,  which  question 
had  been  decided  in  the  affirmative  by  the  Judge,  with  reference 
to  an  opinion  of  the  Revenue  authorities  quoted  in  the  margin  of 
the  decree.  This  doctrine  appeared  to  the  certifying  Judge  to  be 
somewhat  opposed  to  the  general  rule  laid  down  in  Construction 
No.  942. 

On  a  full  consideration  of  the  Zillah  Judge's  decision^  and  the 
objections  urged  thereto  by  the  appellants^  the  Court  are  unani- 
mously of  opinion,  that  there  is  not  sufficient  cause  shown  for 
interfering  with  ihe  decree.  They  do  not  consider  it  absolutely 
indispensible  thai  the  original  birteeahs  should  be  associated  with 
the  plaintiff  in  a  suit  of  this  nature.  The  plaintiff,  as  purchaser 
of  a  portion  of  thg  Inrt,  was  at  liberty  to  sue  for  the  recovery  of 
his  own  individua.  rights,  and  although  the  decision  of  this  suit 
in  his  favor  maj  be  eventually  advantageous  to  the  original 
birteeahs,  they  do  lot  regard  it  as  establishing  the  rights  of  any 
other  party  than  the  actual  suitor.  If  the  original  birteeahs 
desire  to  obtain  poBsession,  they  must  also  bring  a  suit  to  proye 
their  claim.  As  respects  the  objection  founded  on  the  Construc- 
tion No.  942,  the  Court  observe  that  the  Construction  in  ques- 
tion cannot  be  coniidered  applicable  to  the  present  case,  as  the 
appellants  in  their  nply  to  the  suit  did  not  urge  this  plea;  on  the 
contrary,  they  deniec  that  the  plaintiffs  had  ever  held  possession 
of  any  seer  land  wkatever.  This  then  was  the  point  at  issue 
between  the  parties,  &nd  the  Judge,  having  found  that  the  plain- 
tiffs ?uid  possession  of  seer  lands,  considered  this  fact  to  be  indi- 
cative of  their  birt  right,  and  decreed  accordingly.  This  Court 
admit  that  owing  to  the  inaccurate  wording  of  the  decree  there 
was  considerable  difficulty  in  dealing  with  the  appeal,  but,  deem- 
ing the  decision  to  be  agreeable  to  law,  .they  do  not  see  any  neces- 
sity for  interfering  with  it,  with  the  view  of  correcting  what 
appears  to  be  mere  verbal  errors.  , 
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The  7th  April,  1851. 

{A.  W.  Bbgbib,  1 
H.  LusHiNGTOK,  > Judges. 
H.  W.  Deanb,  J 

{Special  appeal  from  the  decision  of 
G.  F.  Harvey,  Esq.,  Offg.  Judge  of 
Cawnpore,  dated  ^Ut  August  1850. 

Sheochubn   Lall^  {PlaintiffJ,  Appellant, 

versus 

MussuMAT  Boo&MUN  Bhao^  fDefeudontJ,  Respondent. 

The  printed  decisions  for  August  1850  contain  the  particular! 
of  this  case. 

A  special  appeal  was  allowed  to  try,  *'  whether  the  Judge  is  not 
wrong  in  supposing  that  the  pirovisions  of  Section  10,  Regulation 
II.  of  1803,  are  applicable  to  the  present  case/' 

The  majority  of  the  Court  think  that  the  decision  of  the  Zillah 
Judge  cannot  be  disturbed.  Kallecl-ooddeen  briught  suit  in  1844, 
founded  on  a  deed  in  his  favor  executed  by  Missumat  Rookmun 
in  1837.  Doorga  came  forward  as  an  objector,  on  the  ground 
that  Mussumat  Rookmun  had  executed  a  prior  deed  in  1835,  in 
his  fieiyor,  whereupon  Kalleel-ooddeen  made  Doorga  a  defendant 
conjointly  with  Mussumat  Rookmun. 

The  Court  decided  in  1844,  that  Mussamct  Rookmun  did  exe^ 
cute  the  deed  held  by  Kalleel-ooddeen,  and  that  she  did  not  exe- 
cute the  deed  held  by  Doorga.  The  very  issue  was  then  raised 
by  Doorga  himself,  in  his  defence,  which  he  desires  the  Court  to 
try  now.  If  Doorga  were  to  obtain  a  decree  in  the  present  suit, 
that  decree  would  vitiate  the  finding  which  the  Court  came  to  in 
1844.  For,  in  the  case  supposed,  the  Court  would  declare  that  a 
particular  act  was  done  by  Mussumat  Eookmun,  and,  at  the  same 
time,  was  not  done  by  her.  It  cannot  be  said,  as  it  appears  to  a 
majority  of  the  Court,  that  the  deed  on  which  Doorga  now  claims 
was  held  in  1844  to  be  not  good  as  ag&inst  Kalleel-ooddeen  only, 
and  that  the  claim  as  between  Doorga  and  Mussumat  Rookmun 
has  not  been  tried,  for  if  the  claim  of  Doorga  against  Mussumat 
Rookmun  had  not  been  held  to  be  not  good  in  1844,  the  result  of 
Kalleel-ooddeen's  suit  would  of  necessity  have  been  different  from 
what  it  was, — the  suit  would  have  been  dismissed,  not  decreed  in 
his  favor.  In  fine,  the  reoognition  or  rejection  of  the  claim  of 
Kalleel-ooddeen  rested,  from  the  nature  of  the  plea  set  up  by 
Doorga^  on  the  fact  of  the  Court's  finding,  that  the  deed  produced 
by  one  party  was  valid,  and  the  deed  produced  by  the  other  party 
not  valid.    The  majority  of  the  Court  are  further  of  opinion  that 
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the  remarks  oontainod  in  MacPherson's  Treatise  on  Civil  Proce- 
dure, under  the  head  of  "  Causes  previously  heard  and  deter- 
mined'^, support  the  above  view. 

The  appc^  is,  for  the  foregoing  reasons,  dismissed. 

Present:  H.  Lushinqton,  Judge. 

I  do  not  concur  in  the  above  decision,  which  is  so  worded  as  to 
assume,  except  in  one  passage,  the  real  point  of  difference  between 
my  colleagues  and  myself. 

I  do  not  admit  that  the  ^^  Court  decided  that  Mnssumat  Book- 
muu  did  not  execute  the  deed  to  Doorga/'  nor  that  a  decree  to 
Doorga  in  the  present  suit  "  would  vitiate  the  finding  in  1844," 
not,  at  least,in  the  sense  in  which  the  words  are  used  here.  If 
these  positions  were  sound,  there  could  be  no  doubt  in  the  case. 

These,  however,  are  verbal  disputes.  The  real  point  at  issue  is, 
whether  or  not  it  was  determined  in  the  former  suit  that  Doorga 
had  no  claim  against  Mussumat  Bookmun.  This  point  was  not 
determined,  for  it  was  not  the  point  directly  at  issue.  That  it 
was  involved  in  the  decision  and  incidentally  disposed  of  is 
notliing  to  the  purpose.  It  was  determined  so  far  as  was  abso- 
lutely necessary  to  enable  the  Court  to  dispose  of  the  claim  of 
Kalleel-ooddeen,  but  that  was  not  a  legal  and  final  determination 
of  the  claim  as  against  Mussumat  Bookmun.  The  point  directly 
at  issue  in  the  former  suit  was,  whether  Kalleel-ooddeen  or  Doorga 
had  the  preferable  hen  on  certain  mortgaged  property.  The 
point  directly  at  issue  in  the  present  case  is,  whether  Mussumat 
Bookman  owes  money  to  Dooi^  or  not* 

If  it  wCTe  true  that  an  incidental  finding  on  a  point  not  directly 
at  issue  were  equivalent  to  a  finding  on  the  point  directly  at 
issue,  then  indeed  a  decree  to  Doorga  in  the  present  suit  might 
^  vitiate  the  finding  in  1844;"  but  this  equivalence  can  exist  only 
when  the  denial  of  it  would  necessarily  lead  to  contradictory 
decretal  orders :  swh.  would  not  be  the  case  in  the  suit  before  us. 
The  decretal  order  in  Kalleel-ooddeen's  case  is,  that  Mussumat 
Bookmun  owes  money  to  Kalleel-ooddeen,  and  he  shall  realiae  it 
from  the  mortgaged  property.  The  decretal  order  in  Doorga'jr 
case  would  be,  that  Mussumat  Bookmun  owes  money  to  Doorga, 
and  he  shall  reaUze  it  as  he  can.  Here  there  is  no  contradiction, 
although  the  point  directly  at  issue  in  the  latter  case  may  have 
been  incidentally  disposed  of  in  the  former  case. 

It  appears  to  me  then  that  the  parties  to  the  two  suits  were  not 
the  same :  that  the  issue  was  not  the  same,  and  that  the  claim  of 
Doorga  has  not  been  directly  adjudicated  upon  in  any  former  suit. 
Therefore,  the  point  has  not  been  previously  "  heard  and  deter- 
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mined*'  in  the  legal  acceptation  of  those  terms ;  and  with  defer- 
ence to  the  recorded  opinion  of  my  colleagues  to  the  contrary,  I 
must  declare  that,  to  my  judgment,  the  remarks  in  MacPherson's 
Treatise  entirely  support  my  view  of  the  case. 


The  9th  April,  1851. 
Present : 


{A.   W.   Bbgbib,!      judaes 
H.    LuSHINOTON,J  ^ 

H.  W.  Dbanb,   Offg.  Judge. 


{Special  appeal  from  the  decUian  of 
C.  Alleriy  Esq,,  Judge  of  Furrucka- 
bad,  dated  27th  August  1850. 

Dhowkul  Singh,  f  Plaintiff),  Appellant, 

versus 

MuADAN  Singh,  (I>efendanl),  Respondent. 

The  printed  decisions  of  the  Zillah  Courts  for  August  1850  give 
the  particiUars  of  this  case. 

A  special  appeal  was  granted  to  .try  '^  whether  it  was  competent 
''  to  the  Judge  to  set  aside  the  settlement  proceedings,  whidi  the 
'*  plaintiff  pleaded  in  support  of  his  claim.*' 

The  record  of  settlement  in  which  the  rights  of  the  plaintiff 
in  this  suit  are  set  forth,  if  free  from  error,  is,  at  any  rate,  not 
very  clearly  drawn  up,  and  the  obscurity  of  the  subject  is 
deepened  rather  than  dispelled  by  the  Judge^s  decision,  tt  would 
seem,  however,  that  at  the  settlement  under  Regulation  Yll.  of 
185^2,  effected  in  August  1827,  the  plaintiff,  Dhowknl  Singh,  was 
admitted,  together  with  Cheit  Ram  and  others,  to  revenue  engage- 
ments, as  zemindar,  and  that  the  zemindaree  right  of  Niunna  Singh 
and  Omer  were  on  the  same  occasion  disallowed.  It  is  pleaded  by 
the  respondent  that  the  plaintiff  is  the  son  of^  the  above  Khunna 
Singh ;  in  his  petition  of  plaint,  Dhowkul  Singh  describes  himself 
as  the  son  of  Khunna  Singh,  and  it  is  not  shown  that  there  is  any 
other  person  bearing  the  name  of  Dhowkul  Singh. 

At  the  revised  settlement  in  1836  we  find  engagements  taken 
from  four  persons,  Cheit  Ram,  Kesree,  Kirpa,  and  Dhowkul.  In 
October  1838,  the  furd  tufreek,  alluded  to  by  the  Judge,  was 
made  out,  and  the  specific  share,  for  the  division  of  which  the 
present  claim  is  brought,  was  assigned  to  Dhowkul  Singh.  Kesree 
and  Kirpa  objected  to  this  arrangement,  but  their  objection  was 
disallowed,  and  the  Settlement  Officer,  on  the  7th  December  1838, 
maintained  the  validity  oi  the  furd  tufreek.      Thus,  at  the  more 
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recent  settlement  the  zemindaree  title  of  Dhokul  Singh  was 
recognised^  and  his  specific  interest  in  the  mousah  was  declared. 
At  the  settiement^  which  preceded,  the  zemindaree  right  of  Dhokul 
Singh  was  also  allowed,  though  tibere  is  some  reason  to  think 
that  the  son  was  then  admitted^  notwithstanding  that  the  father 
was  excluded. 

Such  being,  whether  rightly  or  wrongly,  the  position  of  the 
plaintiff,  the  Court  are  of  opinion,  with  referenice  to  the  cer- 
tificate of  special  appeal,  that  it  was  not  competent  to  the  Judge 
to  'refuse  the  partition  sued  for.  The  plaintiff  has  been  found  at 
the  settlement  to  be  zemindar,  he  was  admitted  to  direct 
engagements,  and  the  Settlement  Officer  further  confirmed  to  him, 
by  the  judical  proceeding  of  7th  December  1838,  on  objection 
raised  by  other  parties,  the  rights  defined  in  the  furd  putteedaree. 
A  suit  for  division  of  his  share  by  a  person  so  circumstanced 
ibumUH      vff  offers  no  occasion  for  bringing  his  reoord- 

^^^"i4  CkiiM  1.^^*'  ®*  rights  into  dispute,  the  proper  course 
of  any  party  aggrieved  by  the  finding  of 
the  Settlement  Officer  being  "  a  regular  suit  in  the  Courts  to  try 
the  right.'' 

Under  this  view  of  the  case,  the  Court  reverse  the  decision  of 
the  Zillah  Judge^  and  pass  a  decree  in  the  plaintiff's  iavor. 


Pre$eni 


The  9th  April,  1851. 

fA.  W.  BsoBis,  1 
<  H.  LusHiNGTON,   yJudge9. 

LH.W.  DlANB,      J 


especial   appeal   from    the  decision   of 
Cass  No.  188  or  1850. «{      /.  T.  Sivaz,  Esq.,  Judge  of  Benares, 
I     dated  16th  May  1850. 

MussuiCAT  LucHMiN,  (Defendant J,  Appellant, 

versus 

Jagxsur  Singh,  (PlainHffJ,  Respondent, 

Thv  particulars  of  this  case  are  given  in  the  printed  decisions 
of  the  Zillah  Courts  for  May  1850. 

A  special  appeal  was  allowed  to  try  ^  whether  the  Judge 
sliould  not  have  exempted  the  appellant  from  liability  to  pay 
costs,  inasmuch  as  the  record  of  the  case  showed,  that  the  plain- 
tiff had  specially^  and  in  writing,  consented  to  take  on  hunself 
the  costs  of  suit  which  would  fall  on  this  appellant/' 
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In  charging  the  appellant  with  ooats^  the  Judge,  appar^ittly, 
oyerlooked  a^oofeAnamaA^  filed  with  the  record^  according  to  whidi 
the  costs  of  the  appellant  were  to  be  defrayed  by  the  plaintiff. 

The  Court  modify  the  decision  of  the  Judge,  and  ordw  thai 
the  plaintiff  make  good  the  costs  of  Mussumat  Luchmin  acoord* 
ing  to  his  agreement. 

77ie  9th  April,  1851. 

r  A.  W.  Beobie,   T 
Present :  <  H.  Lushington^  yjudges. 


r  A.  W.  Beobie,   T 

<   H.  LUSHINGTON^   >• 

tH.  W.  Deane,   J 


especial    appeal  from    the    decision    af 
Cask  No.  190  or  1850.  ^j       J.  S.  Clarke,  Esq.,  Judge  qf  Azimgurk, 
t     dated  \%th  May  1850. 

Phsnkoo  Singh  and  others^  (Defendants),  Appellants, 

versus 
MxjNDUL  Singh  and  others,  (Plaintiffs),  Respondents. 

Some  notice  of  this  case  is  to  he  found  in  the  Judge's  Englirii 
decision  in  the  usual  place.  From  this  document  and  other 
papers  in  the  tnisl,  it  appears  that  the  disputed  lands  formed  part 
of  a  mouzah  Phoolaieh,  now  no  longer  existing,  as  a  separate 
mehal,  and  that  so  far  back  as  183/&,  these  plaintiffs,  or  those 
whom  they  represent,  sued  in  the  Civil  Court  for  possessioui 
calling  the  quantity  of  land  51  beegahs. 

This  is  perhaps  the  best  place  in  which  to  notice  the  discre- 
pancy in  the  nominal  quantity  of  land  then  and  now  claimed. 
The  present  claim  is  for  certain  fields,  the  numbers  of  which  are 
specified,  according  to  the  settlement  papers,  and  the  quantity  of 
land  is  stated  at  104  beegahs.  Nevertheless,  the  Courts  below, 
as  well  as  the  parties  themselves,  have  treated  the  case  through- 
out as  if  the  51  beegahs  of  the  suit  filed  in  1832,  and  the  104 
beegahs  of  the  present  suit  were  identical,  and  known  to  be  so. 
When  the  vakeels  of  the  special  appellants  and  respondents  were 
required  to  explain  the  discrepancy,  they  offered  and  objected 
to  plausible  accounts  of  the  matter,  but  they  agreed  as  to  the 
one  main  point,  namely,  that,  whether  the  51  beegahs  referred 
only  to  cultivated  lands  whilst  the  104  included  culturable  and 
waste,  or  whether  the  104  beegahs  had  been  adopted  in  confor- 
mity with  a  certain  statement  of  the  defendants  themselves,  yet^ 
the  numbers  of  the  fields  were  correct,  and  accurately  designated 
the  thing  claimed  in  1832,  as  well  as  in  1847,  when  the  present 
suit  was  first  instituted.  Under  these  circumstances^  the  Court 
saw  no  necessity  for  investigating  more  particularly  the  origia 
of  the  discrepancy. 
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Whilst  tlie  suit  filed  in  183J^  was  yet  pending  in  the  Civil 
Courts  the  detailed  settlement  came  on^  monzah  Fhoolaieh  was 
broken  up^  and  the  disputed  fields^  with  others^  were  attached  to 
talooqua  Goraita^  the  property  of  the  defendants.  The  Revenue 
Authorities  thus  awarded  to  the  defendants  that  which  the  plain- 
tiffs had  already  sued  for  in  the  Civil  Courts. 

This  occurred  in  1S85.  On  the  9nd  August  1836,  the  plaintiffs 
gained  a  decree^  which  is  still  in  force^  nev^rthekss,  some 
amongst  the  preseirt  defendants  instituted  another  suit  in  the 
Civil  Court  for  these  lands,  specifying  the  numbers  of  the  fields^ 
and  naming  the  quantity  of  land  as  104  beegahs.  This  suit 
was  dismissed  on  the  16th  December  1839.  The  plaintiffs 
assert  that  they  then  gained  full  possession  and  gave  a  lease  of 
the  lands  to  one  Jogha,  whom  the  d^ndants  have  now  dispos- 
sessed, hence  the  present  suit. 

The  decision  of  the  Judge  ufriiolds  the  decree  of  the  Civil 
Court  against  the  award  of  the  Settlement  OfBcer  passed  whilst 
the  suit  was  pending.  This  course  is  prescribed  by  Construc- 
tion 1128,  and  cannot  therefore  be  now  impugned,  although  the 
Judge  does  not  take  any  notice  of  the  Construiction,  nor  even  of 
the  SettlamAnt  Mi$i  itself  beyond  the  cursory  remark  that  the 
*^  lAusreh  and  kutwaree  papers  also  support  the  allegation  of  the 
plaintifb.^' 

From  tiiis  decision^  a  special  appeal  was  admitted,  to  trf 
**  wheth^  this  suit  ou^  not  to  have  been  brought  for  ther 
amendment  of  the  Settlement  Record  as  well  as  for  the  alt^otioni 
of  tlie  six  monthly  papers;  and  whetiner  this  omission  ia  not 
&tal  to  the  suit  in  its  present  form.^' 

The  Court  are  of  opinion  that  the  informality  noticed  in  the 
•certificate  is  not  such  as  to  require  that  the  plaintiflb  should  be 
nonsuited.  It  is  not  indeed  quite  clear  why  he  eipressed  hii^ 
claim  as  he  has  done.'  He  may  have  doabted  the  legality  ol 
bringing  a  suit  on  the  23rd  August  1847,  to  contest  a  aettlem^it 
award  doted  23rd  August  1885,  or  he  may  have  thought  it  right 
to  take  no- notice  of  the  settlement  wiA  reference  to  Comttruc- 
tion  1128,  or  it  may  have  been  accidentaL  Howevt»r  this  may 
be,  the  object  of  the  suit  is  perfectly  clear:  and  a  claim  jto  alter 
papers,  whose  contents  are  altogether  dependant  on  the  settle^ 
ment,  which  would  not  be  as  th^  are  but  for  the  settlement,  i» 
in  rmdity  a  claim  to  ''  amend  the  Settbment  ReoMrd.''  Bquif^ 
too  appears  to  be  on  the  side  of  the  plaintiffs,  for  they  are  ovAj 
endeavouring  to  obtain  Uiat  which  waa  decreed  ta  them  fifteen 
years  ago. 

The  Court  therefore  dismisa  the  ai^peal. 


Digitized  by  LjOOQIC 


114 

The  IWi  April,  1851. 

{A.  W,  Bbobib,  "] 
H.  LusHiNOTON^  >  Judges. 
H.  W.  Dbanb,  J 

{Special  appeal  from  the  deemon  of 
R.  J.  Tayler,  Esq.,  Judge  of  Jompwe^ 
dated  I5th  Map  1850. 

Mydan  Sinoh^  ("Defendant J,  Appellant, 

venui 

Banse  Shco  Kuob  and  Baneb  Pem  Kuor^  (Pkantiffs), 

Respondents. 

For  the  report  of  this  case  see  pages  49  and  50  of  the  printed 
decisions  for  ZiUah  Jounpore  for  the  past  year. 

A  special  appeal  was  admitted  to  determine^  ''  whether  the 
reasons  assigned  by  the  Judge  for  modifying  the  Moonsiffs 
decree  in  favor  of  the  plaintiffs  are  sufficient  or  otherwise/' 

The  Court  are  unanimously  of  opinion  that  the  reasons  assigned 
by  the  Judge  for  modifying  the  Moonsiff^s  decision  are  not 
sufficient  in  hiw  to  justify  his  doing  so.  If  the  mere  fact  of  the 
field  and  jumma  being  written  in  the  names  of  the  two  defen- 
dants were  sufficient  to  make  them  responsible  for  the  amount 
demanded  by  the  plaintiffs^  the  cultivating  classes  would  be 
entirely  at  the  mercy  of  the  zemindars.  In  a  decision  of  this 
Court,  under  date  80th  November  last,  in  the  case  of  Sheikh 
Byraj,  appellant,  versus  Sheikh  Zorawur  and  others,  defendants,  it 
was  stated  that  "  the  Court  are  not  prepared  to  hold  that  the 
rent  roll  deposited  in  the  Collector's  office,  and  signed  by  the 
Settlement  Officer,  necessarily  constitutes  the  document,  to  alter 
which  it  is  requisite  to  proceed  under  Sections  9  and  10,  Bqpi- 
lation  Y.  of  1812 ;  because  it  is  possible  that  that  document  may 
neither  have  been  framed  after  due  investigation,  nor  assented  to 
by  the  rent-payers.  In  other  words,  it  might  be  a  document  such 
as  the  Court  believe  to  have  been  often  drawn  up  by  the  8ubo^ 
dinate  Bevenue  Authorities,  or  by  the  malgoosar,  without  the 
concurrence  of  the  individuals  whom  it  affects,  and  without  any 
enquiry  on  the  part  of  the  Settlement  Officer.^'  This  dictum  i» 
strictly  in  conformity  with  the  proviso  contained  in  Clause  li 
Section  9,  Begulation  VIL  of  1822,  ''  that  all  decisions  on  the 
demands  of  the  semindars  shall  hereafter  be  regulated  by  the 
rates  of  rent  and  modes  of  payment  avowed  and  ascertained  at  the 
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sctUement^  and  recorded  in  the  Collector's  proceedings,  until 
distinctly  idtered  by  mutual  agreement^  or  after  full  investigation 
in  a  regular  soit/*  It  does  not  appear  from  the  Judge's  decision 
that  he  had  satisfied  himself  thht  the  jummaiundee  was  a  bond  fide 
document,  in  other  words,  a  record  of  rents  avowed  by  the  parties 
and  oiceriamed  by  the  Settlement  OfBcer,  which  two  conditions 
are  essential  before  it  can  be  recognised  by  the  Courts  of  Justice. 
The  Court  accordingly  annul  the  decision  of  the  Judge,  and 
remand  the  suit  for  retrial,  in  order  that  he  may  pass  a  fresh 
decision  in  conformity  with  the  present  exposition  of  the  biw. 

T^  14dh  April,  1851. 

TA.  W.  Bbgbis,     ^ 
Present ;  4  H.  Lushington,    y  Judges. 


CA.  W.  Bbgbis,     ^ 
<  H.  Lushington,    L 
Lh.W.  Diane,     J 


r  Special   fqtpeal  from    the  decision    of 
Casb  No.  230  of  1850.  J      Mohumed  Ruzzee^deen  Khan  Pri^ 

]      cipal  Sudder  Ameen    of  Allyaurh, 
'L     dated  29ihJiay  1850. 
Tu  Singh,  ("Defendant;,  Appellant, 
versus 
SooNDum  Lall  and  others,  fPlaintijffiJ,  Respondents. 

This  suit  is  brought  for  possession  of  a  four-biswah  share  in 
mouzah  Attrowlie,  by  setting  aside  a  collusive  decree  obtained  by 
the  defendants,  on  a  deed  of  mortgage.  SoondurLall,  the  plaintiff, 
having  a  claim  against  Kesree  and  others,  got  firom  tiiem  an 
acknowledgment  that  they  would  not  transfer  their  property  till 
the  claim  was  adjusted.  He  afterwards  sued  for  his  money. 
During  the  progress  of  his  suit,  his  debtors  transferred  the  pro- 
perty by  mortgage  to  the  present  defendants.  The  suit  of  Soon- 
dur  LoU  proceeded,  and  he  obtained  a  decree.  The  mortgagees 
sued  for  possession,  and  an  ex  parte  decree  was  passed  in  their 
favor.  In  the  execution  of  the  decree  given  him,  Soondur  Lall 
brought  to  sale  the  property  now  in  dispute,  and  was  himself  the 
purchaser:  he  comes  forward  in  the  present  action  to  show  that 
the  decree  in  favor  of  the  defendants  was  had  by  thdr  collusion 
with  his  debtors,  and  he  demands  that  that  decree  be  set  aside. 

In  the  opinion  of  the  Sudder  Ameen  the  case  could  not  be 
gone  into,  as  possession  had  been  formally  and  finally  decreed  to 
the  mortgagees.  Whatever  the  plaintiffs  bought,  he  bought,  the 
Judder  Ameen  has  observed,  at  his  own  risk^  and  as  it  has 
turned  out,  bought  a  loss. 
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The  Principal  Sadder  Ameen^  taking  a  different  view  oi  the 
matter^  decreed  in  faror  of  the  plaintiff. 

A  special  appeal  was  allowed  to  try^  whether  it  was  competent 
to  the  Principal  Sudder  Ameen  to  pass  a  decree  in  the  plaintiffs' 
favor,  when  the  Court  of  first  instance  had  rejected  the  plaintiffs' 
claim  without  entering  upon  the  proof  of  it;  that  is  to  say,  whe> 
ther  the  Principal  Sudder  Ameen  ought  not  to  have  remanded 
the  suit  to  the  Court  of  the  Sudder  Ameen,  in  €)ftder  that  the 
claim  be  duly  investigated. 

The  Court  remark  that  the  point  raised  in  the  above  oertificate 
must  be  disposed  of  in  favor  of  the  appellant.  No  finding  on  the 
merits  of  the  claim  has  as  yet  been  had  so  far  as  regards  the 
Court  of  first  instance.  The  suit  is  therefore  remanded  to  the 
Sudder  Ameen's  file,  apd  he  is  directed  to  try  it  on  its  merits. 

T%e  Uth  April,  1851. 

(A.  W.  B«GBiB,  1 
H.  LusHiNGTON,  yJudgei. 


TA.  W.  B«GBiB,  1 

<   H.  LUSHINGTON,   Vd 

LH.  W.  Deanb,    J 


{Special    appeal  frotn  the  decision  of 
29th  July  1850. 

Sewxtk  Dass,  (Plaintiff),  Appellant, 

versus 
Femnath  and    others,   f Defendants),  Respondents. 

The  plaintiff  sued  in  the  lower  Court  for  possession  of  certain 
property,  by  the  ejection  of  the  defendants.  The  Moonsiff  entered 
into  the  merits,  and  held  that  the  claim  was  not  established.  He 
likewise  recorded  his  opinion,  that  the  time  allowed  by  law  for 
hearing  the  suit  had  expired. 

The  Aj^pellate  Court  of  the  Principal  Sudder  Ameen  dismissed 
the  suit,  on  the  sole  ground  that  it  was  barred  by  the  limitation 
law. 

The  record  of  the  case  shows  that  the  property  in  dispute  was 
made  over  to  the  plaintiff  on  ihe  19th  September  1832,  on  a 
Urtpottah,  and  that,  on  the  37th  September  1832,  a  written  agree* 
ment  was  drawn  up,  under  which  the  plaintiff  bound  hin^self,  on 
certain  conditions,  to  refrain  from  the  enforcement  of  any  demand 
against  the  property  for  five  years,  the  time  being  calculable  from 
the  beginning  of  the  Fuslee  year  1240  to  the  end  of  1^44  Fuslee. 
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The  defendants^  meanwhile^  retuned  possession.  On  the  28th  Sep- 
tember 1839^  the  plaintiff  sued  to  be  put  in  possession^  on  the 
plea  that  the  contract  had  not  been  fulfilled^  and  was  nonsuited 
oa  the  22nd  November  1842.  The  suit  is  now  reyived^  and  hatf 
resulted  in  the  judgment  aborementioned. 

A  special  appeal  was  granted  to  try^  whether  the  Court  below 
has  not  erred  in  pronouncing  the  suit  barred  by  lapse  of  time. 

The  Court  find  the  Principal  Sudder  Ameen's  decision  to  be 
wrong.  The  plaintiff^s  cause  of  action  arose  at  the  end  of  1244 
Fuslee^  which  corresponds  with  the  14th  September  1887.  Thd 
present  suit  was  brought  on  the  11th  September  1849^  and  may 
therefore  be  heard^  having  been  instituted  within  the  legal  period 
of  twelve  years. 

The  judgment  of  the  Principal  Sudder  Ameen  is  annulled^  and 
the  suit  is  remanded  to  his  &le,  in  order,  that  he  try  it  on  its 
merits. 


The  Uth  April,  1851. 
PreietU: 


{A.  W.  Bbobie,     1 
H.  LusHiNQTON,     >  Judges. 
H.  W.  Deanb,     J 


{Special  appeal  from  the  decision  of 
Doobi  Jowala  Pershad.  Principal 
Sudder  Ameen  of  Azimgurh,  dated 
September  1850. 

OoouB  lUi  AKD  OTHERS,  fDcfendantiJ,  Appellants, 

versus 

LippuN  Rai  and  Qadib  Buksh,  (Plaisatiffsjj  Respondents. 

The  plaintiffs  claim  possession  of  14  gundahs  1  butt^  mouzahs 
Hurkur,  &c.,  by  descent. 

In  1849,  one  Mussumat  Beerjee,  the  widow  of  a  Lippun  Rai, 
not  the  present  plaintiff,  sued  both  the  parties  to  this  siiit,  and 
obtained  a  decree  for  14  gundahs  1  butt  share  in  the  puttee 
against  which  the  present  claim  is  brought.  The  decree  of 
the  Moonsiff  is  dated  19th  August  1849,  and  rests  principally  on 
the  fact,  ascertained  after  investigation,  that  the  Lippun  Rai, 
deceased,  whose  wi^ow  had  brought  the  action,  was  the  Lippuu 
Bai  whose  name  appeared  in  the  Settlement  papers.  Lippuu 
Bai,  now  plaintiff,  was  a  defendant  in  that  suit,  though  he  did  not 
answer;  and  as  that  decree  is  in  force,  Lippun  Rai,  plaintiff,  caa* 
not  support  his  claim  by  any  reference  to  the  Settlement. 
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The  present  suit  is  brought  against  the  plaintiffs^  co-defendants 
in  the  former  suit^  and  also  against  Mussumat  Beeijee  herself, 
who  confesses  judgment,  for  exactly  the  same  amount  of  share  in 
the  ssme puttee  as  was  contested  in  the  former  suit;  not,  Appa- 
rently, for  the  same  thing :  the  Moonsiff  dismissed  the  claim  on 
the  ground  of  long  dispossession,  but  the  Principal  Sudder 
Ameen,  considering  possession  proved,  passed  a  decree  in  favor 
of  the  plaintiff,  and  quoted,  in  support  of  his  opinion,  the  entry 
in  the  Settlement  papers  (see  Tehseeldar's  Report  25th  December 
1835),  which,  in  1849,  had  been  declared  to  refor  to  the  deoeMed 
husband  of  Mussumat  Beeijee. 

The  plaintiff,  Qadir  Buksh,  purchased  from  the  other  plaintiff 
half  of  the  property  claimed,  twelve  days  before  the  institution 
of  the  suit. 

,  The  certificate  of  admission  refers  two  pointo  for  the  considera* 
tion  of  the  Court.  1st.  Whether  the  form  in  which  the  suit  hM 
been  brought  involves  champerty.  2ndly.  Whether  the  conflict- 
ing opinions  of  the  Moonsiff  in  1849,  and  the  Principal  Sudder 
Ameen,  in  the  present  case,  in  regard  to  the  individual  referred  to 
by  the  tehseeldar's  report  as  Lippun  Bai,  do  not  bring  these 
suits  within  the  meaning  of  Section  7,  Begulation  XIX.  of  1817. 

The  Court  do  not  consider  that  the  simple  facts  of  purchasing 
a  share  of  a  chose  in  action,  and  then  suing  jointly  with  the 
seller,  constitute  champerty,  as  understood  in  this  country.  In 
all  the  reported  cases  there  is  to  be  found  some  sort  of  contract 
by  which  the  transfer  was  made,  on  condition  that  funds  were 
advanced  by  the  transferee  for  the  prosecution  of  the  suit,  whereas 
no  such  condition  appears  in  the  case  before  the  Court.  Cham- 
perty, maintenance  and  common  barratry  are  even  criminal 
offences  by  the  law  of  England,  but  it  is  always  supposed  that 
there  has  been  some  "  officious  intermeddling^',  which  tends  to 
keep  alive  strife,  and  disturb  the  repose  of  society,  some  ''  incit- 
ing and  stirring  up  of  disputes,''  or  the  like,  and  the  Court  find 
nothing  of  this  sort  in  the  conduct  of  the  present  suitors. 

In  regard  to  the  second  point,  they  are  of  opinion,  that  the  two 
orders  are  inconsistent.  The  Lippun  Rai  of  the  settlement  cannot 
be  at  once  the  deceased  husband  of  Mussumat  Beeijee  and  the 
present  plaintiff,  and  if  the  claims  of  the  plaintiffs  in  the  two  suits 
and  the  decrees  of  the  two  Courts  had  ^  been  based  upon  this 
entry,  it  would  have  been  necessary  to  proceed  under  the  law 
quoted  in  the  certificate.  The  Court,  however,  have  «K>me  doubt 
whether  this  is  exactly  the  case.  The  plaintiff  in  his  petition  of 
plaint  dpes  not  assert  that  he  is  the  Lippun  Rai  of  the  settlement, 
and  the  admission  of  the  Principal  Sudder  Ameen  that  he  is  so,  h|» 
the  appearance  of  having  been  subjoined  to  the  other  grounds  of 
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Ilia  decision.  On  the  other  hand,  it  is  an  addition  so  very  import* 
ant^  that  from  the  moment  it  is  even  mentioned,  it  becomes 
necessarily  the  principal  gronnd  of  decision.  The  share  claimed 
too  is  of  exactly  the  same  amount,  and  in  the  same  puiiee,  as  the 
share  of  Mu^sumat  Beeijee's  deceased  husband.  The  amount  itself^ 
'^  14  gundahs  1  butf ',  suggests  the  idea  of  identity;  and  the  idea 
acquires  force,  when  we  observe  that  the  plaintiff  has  not  shown 
by  what  descent  he  is  entitled  to  this  14-gundah  1  butt  share. 
His  Tskeel  cannot  even  state  how  his  client  arrives  at  this  par* 
ticular  amount,  if  it  be  no/  the  14  ffundaks  1  iuttot  the  settlement. 
The  kooneenamah  filed  by  the  plaintiff  throws  no  light  upon  the 
subject,  and  is,  moreover,  manifestly  incorrect.  The  puiteedaree 
Jnrd,  prepared,  as  is  stated,  accordingto  the  tehseeldar's  kt(feeui,  is 
not  with  the  mi$l,  nor  is  there  any  copy  of  the  settlement  roodo' 
karee. 

Under  these  circumstances,  the  Court  think  it  advisable  to 
remand  the  case  to  the  file  of  the  Principal  Sudder  Ameen,  that  he 
may  hear  it  de  novo,  and,  in  the  evait  of  his  again  determining  in 
ibe  plaintiffs'  favor,  may  distinctly  specify  in  his  decree  what  it  is 
that  he  awards,  and  firom  whom  it  is  to  be  taken,  bearing  in  mind 
that  the  identity  of  Mussumat  Beeijee's  deceased  husband  with 
the  Lippun  Rai  of  the  settlement  is  a  fact  already  determined  by 
the  decree  of  the  Moonsiff  in  1849,  and  no  longer  open  to 
discussion. 

The  decision  of  the  Principal  Sudder  Ameen  is  annulled,  and 
the  case  remanded  to  his  file  accordingly. 


The  I4ih  AprU,  1851. 

(A.  W.  Bbgbib,     "] 
H.  LusHiNGTON,    yJudgei. 


{A.  W.  Bbgbib,     "] 
H.  LUSHINGTON,      L 
H.  W.  Deane,     J 


{Special  appeal  from  the  decUion  of 
R.J.  Tayler,  Esq.,  Judge  ofJounpore^ 
dated  \%th  May  1850. 

Dbbn  Sinoh  and  Munneb  Singh,   (DefendanteJ,  jippellanti, 

ver$u$ 
Sanbb  Sheo  Kuor  and  others,  (PlaintiffkJ,  Respondenii. 

The  Judge's  decision  is  to  be  found  in  the  usual  place  amongst 
the  printed  reports.  It  is  to  be  observed,  however,  in  reference  to 
the  Judge's  remark,  that  the  '^  Settlement  had  been  upset,"  that 
the  settlement  had  not  been  upset.    The  proprietary  right  had 
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been  transferred  by  a  decree  of  Court,  and  the  decreeholden 
were  admitted  to  engage  for  the  revenue.  The  village  is  mousah 
Dugowlee  in  talooqua  Budlepore,  the  history  of  which  is  well 
known. 

The  suit  is  brought  nominally  for  arrears  of  rent ;  but  the 
object  of  the  suit  is  to  substitute  a  certain  rate  of  rent,  alleged 
to  have  been  formerly  paid,  for  the  rate  recorded  in  the  settlement 
jummabundee.  At  first  sight  then  this  would  appear  to  be  a  suit 
for  enhancement  under  cov^  of  a  suit  for  rent,  as  in  the  case  of 
Tulloo  Misser,  verstis  Sheo  Kuor  of  Budlepore,  decided  by  the 
8udder  Dewanny  Adawlut  on  this  date,  and  should  be  dismissed; 
but,  on  referring  to  the  settlement  papers,  it  appears  that  the  rate 
entered  in  the/umma^tfiuietf  was  confessedly  a  favorable  rate,  ^'  bah 
$nojib  paria/*  not  a  pergunnah  rate,  or  rate  such  as  was  paid  for 
similar  adjacent  lands.  The  defendants  were  the  zemindars 
with  whom  the  settlement  had  been  made,  and  who  were  ousted 
by  the  decree  of  the  Civil  Court  already  referred  to,  and  the 
jummabundee  had  been  prepared  by  themselves.  In  seeking  under 
such  circumstances  to  substitute  the  rent  form^ly  paid  to  Sheo 
Lall  Doob6,  for  the  rate  by  '^  puria''  recorded  in  the  jummabun- 
dee, the  plaintiffs  have  not,  in  the  opinion  of  the  Court,  neoessaiily 
incurred  the  penalty  adjudged  against  them  in  the  case  of  Tulloo 
Misser,  appellant,  though  they  have  rendered  themselves  liable  to  it. 
The  circumstances  of  this  case  are  peculiar,  and,  upon  the  whole, 
the  Court  are  content  to  regard  it  in  the  light  of  a  suit,  brought 
for  enhancement  of  rent. 

The  lower  Courts  have  decided  that  the  rent  demandable  from 
the  defendants  is  that  which  was  formerly  paid  to  the  plaintiff's 
ancestor  Sheo  Lall  Doob^ :  but  the  point  apparently  considered 
to  be  at  issue  was,  which  of  the  two  rates  was  the  correct  rate, 
that  paid  formerly,  or  that  favorable  rate  recorded  in  the  jumma- 
bundee? 

A  special  appeal  was  therefore  admitted  to  try,  "  whether  the 
Courts,  in  decreeing  the  rent  paid  in  the  time  of  Sheo  Lall  Dooh£, 
have  conformed  to  the  law  in  the  Sections  5,  6  and  7,  Begu- 
lation  V.  of  1812.^' 

The  Court  are  of  opinion  that  they  have  not  so  conformed  to 
the  law.  According  to  the  provisions  of  the  Sections  quoted, 
the  rate  demandable  by  the  proprietor  is  the  pergunnah  rate,  or 
the  rate  payable  for  land  of  a  similar  description  in  the  places 
adjacent,  and  this  the  Moonsiff,  supported  by  the  Judge,  has 
taken  no  trouble  to  ascertain.  The  capabilities  of  the  land  have 
not  been  adverted  to,  although  so  long  as  this  revenue  operation 
is  left  by  the  law  in  the  hands  of  Judicial  CNBcers,  the  utmost 
deliberation  and  care  are  required.    The  Moonsiff  has  simply 
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adopted  an  alleged  former  rate^  without  declaring  it  to  be  in  his 
opinion  a  fair  rate,  whiliit  the  defendants  assert,  that  the  land  is 
not  able  to  pay  even  the  lower  rate  entered  in  the  jwnmalmndee. 
The  decisions  of  the  lower  Courts  are  annulled^  and  the  case 
is  lemanded  to  the  file  of  the  Moonsiff,  in  order,  that  he  may 
determine  the  rent,  with  reference  to  the  capabilities  of  the  soil, 
and  in  accordance  with  the  spirit  of  Sections  5^  6  and  7,  Regular 
tion  y.  of  1812* 

7!te  14/*  AprU,   1851. 


Ih. 


W.  Beobie,  1 
Present :  ^  H.  Lushington,  >  Judges. 
W.Deanb,    J 


{Special  appeal  from  the  decision  of  A.  C. 
Heyland^  Esq.,  Judge  of  Ghaxeepore, 
dated  lltk  June  1850. 

Khoda  Buksh  Khan  and  others^  (Plaintiffs),  Appellants, 

versus 

Akbar  Ali  and  others^  f Defendants),  Respondents. 

This  suit  is  brought  to  cancel  two  auction  sales,  and  the  particu- 
lars of  the  case  are  to  be  found  in  the  English  decision  of  the 
Zillah  Judge  at  the  usual  place. 

The  suit  was  dismissed  in  the  Courts  below^onthe  grounds  as- 
signed in  the  decision  referred  to  ;  and  a  special  appeal,  on  the 
part  of  the  plaintiff,  was  admitted  to  try  the  following  points  : — ^ 

1st.  Whether  the  plea  of  irregularity  in  the  mode  of  con- 
ducting a  sale  cannot  be  entertained,  unless  a  petition  of  objec- 
tion has  been  presented  under  Clause  8,  Section  3,  Regulation 
VII.  of  1825. 

2ndly.  If  such  plea  can  be  tried,  whether  the  omission  to 
affix  a  copy  of  the  usual  proclamation  in  the  MoonsifPs  Court  iis 
not  fatal  to  the  validity  of  the  sale. 

Srdly.  Whether  the  sale  of  this  same  property,  on  the  8th  Oc- 
tober 1844,  in  the  execution  of  another  decree^  does  not  invali- 
date the  two  subsequent  sales  of  the  15th  November  and  81st 
December  1844,  the  sale  of  the  8th  October  not  having  been 
cancelled  until  the  Ist  February  1845. 

4thly.  Whether  the  sale  of  the  property  as  Meer  Dad  Khan's, 
is  legal,  he  having  died  before  the  estate  was  sold  in  execution, 
and  notice  not  having  been  served  upon  his  heirs  as  required 
by  Clause  8,  Section  15,  Regulation  XXVI.  of  1814. 
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On  the  1st  pointy  liie  Court  observe  that  the  petition  required 
by  Clauses,  Sections,  Regulation  VII.  of  1825  is  a  necessary  pre- 
liminary only  to  the  revcorsal  of  a  sale  on  a  summary  enquiry, 
which  summary  enquiry  is  also  further  described  in  Clause  1, 
Section  5  of  the  same  R^^ulation,  and  that  there  is  nothing  to 
prevent  the  institution  of  a  regular  suit,  the  object  of  which  is 
to  reverse  a  sale  on  the  ground  of  irregularity,  whether  such 
petition  has  been  preseutedor  not.  The  Judge  therefore  was  not 
justified  in  declining  to  hear  the  plea. 

On  the  2nd  point,  the  Court  are  of  opinion  that  the  prescribed 
proclamation  in  the  Moonsiff's  Court  cannot  be  dispensed  with, 
and  that  a  sale  effected  without  the  observance  of  this  necessary 
condition  is  invalid. 

In  reference  to  the  Srd  point,  there  can  be  no  doubt  that  the 
sale  of  mousah  Boolah,  on  the  15th  November,  and  the  sale  of 
mouzah  Zynabad,  on  the  Slst  December  1844,  were  invalid,  since 
the  previous  sale  of  these  two  villages,  held  on  the  8th  October 
}844,  had  not,  up  to  the  time  of  the  second  sales,  been  cancelled^ 
The  same  property  cannot,  under  ordinary  circumstances,  be  sold 
twice  over  in  execution  of  decrees. 

In  regard  to  the  4th  point,  it  appears  that  execution  of  decree 
had  been  taken  out  against  the  nine  defendants  in  the  suit,  only 
one  of  whom,  Meer  Dad  Khan,  is  stated  to  have  died  previous  to 
the  sale.  This  is  not  the  state  of  things  contemplated  by  Sec- 
tion 15,  Regulation  XXVI.  of  1814,  which  provides  for  cases  in 
which  '^  enforcement  of  the  decree  shall  be  solicited  against  heirs 
or  representatives.''  Neither  is  it  clear  that  the  decreeholder 
had  any  knowledge  of  the  death  of  Meer  Dad  Khan  at  the  time 
of  the  sale.  Upon  the  whole,  the  Court  are  disposed  to  reject 
this  plea  as  a  ground  for  annulling  the  sale. 

The  decisions,  however,  on  the  second  and  third  points,  in  the 
certificate,  are  fatal  to  the  validity  of  the  sales  of  the  15th  No- 
vember and  Slst  December  1844,  which  must  be  cancelled 
accordingly. 

The  decrees  of  lower  Courts  are  reversed,  and  a  decree  is 
given  to  the  plaintiff. 
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T%e  \4dh  April,  185L 
r A.  W.  Bbgbie,     1 

<  H.  LUSHINGTON^     >/»£f^f«. 
LH.  W.  DSANE,       J 


especial   appeal  from   the   deeirion   of 
Came  No.  9  ov  1851.  <      R.  J.  Tayler,  Esq.,  Judge  of  Jompore^ 
t     dated  2»rd  April  1850. 

TuLLOO  MissBB^  (DefendaniJ,  Appellant, 

vereui 

Shxo  Kuob  and  PiH  KuoR,  CPlamtiffsJ,  Begpondente. 

This  suit  is  brought  for  rent  of  certain  lands  in  mouzah 
JBudahee,  talooqua  Budlapore^  the  plaintiff  claiming  Rs.  40-11-8 
as  the  annual  rent^  and  the  defendant  maintaining  that  the 
amount  had  been  fixed  by  the  Settlement  Officer  at  Rs.  23.  The 
particulars  of  the  demand,  and  the  decretal  orders  already  passed 
are  to  be  found  in  the  Judge's  English  decree. 

The  lower  Courts  have  decreed  the  sum  claimed,  the  Judge 
being  of  opinion,  that  Rs.  40-11-3  ''  was  established  as  the  jum« 
ma^'^  but  on  the  application  of  the  defendant,  a  special  appeal 
was  admitted  to  test  the  correctness  of  this  decision. 

The  present  suit  has  not  been  brought  to  enhance  rent,  or  to 
reverse  the  settlement,  but  simply  for  refit  according  to  the  put* 
warree's  waM  bakee,  and  the  sum  entered  therein,  though  sup* 
ported  by  the  village  papers  and  by  witnesses,  is  opposed  to  a 
distinct  order  of  the  Settlement  Officer,  dated  26th  December 
1839.  On  that  occasion  the  jummabundee  was  published  for 
general  information;  several  asaamees  objected,  and  amongst 
them  was  Gungai,  or  Gunga  Dutt  Misser,the£Atherof  the  defend* 
ant,  Tulloo  Misser.  The  Settlement  Officer,  after  due  enquiry, 
dedared  the  rent  payable  by  Gunga  Dutt  Misser  to  be  Rs.  23  j  and 
if  the  jummabundee  was  not  altered  accordingly,  it  ought  to  have 
been  altered.  Rs.  28  was  the  rent 
*  2?JSS,^J5tt^"8W.  determinedatthesettlementq/Jf^rmret/f. 
gatioH,^  and  until  a  regular  suit  is  brought 
for  enhancement,  the  amount  cannot  be  questioned. 

The  Judge  does  not  seem  to  have  been  aware  of  the  importance 
of  the  decision  of  the  Revenue  Authorities,  dated  26th  December 
1839.  He  notices,  without  quoting  the  date,  that  ''  the  jumma" 
bundee  was  modified,''  and  then  proceeds,  without  a  single  reason 
assigned,  to  record  a  decree  in  direct  opposition  to  the  modifica* 
tion  alloded  to. 

The  Court  reverse  ihe  decrees  of  the  Courts  below^  and  dismiss 
the  daim  of  the  plaintiffs. 
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TU  I5ih  jiprit,  1861. 

fA.  W.  Beqbie,     "I 
Present  J  <  H.  Lushington^    >  Judges. 
[H.  W.  Deans,     J 

{Special    appeal  from  the  decision  of 
J.  T.  Rivaz,  Esq.,  Judge  of  Benares, 
dated  Mrd  July  1850. 
GtanbBj  (Defendant),  Appellant, 
versus 
Taj  Mohumbd^  (Plaintiff)^  Respondent. 
The  printed  decisions  for  Jtdy  1850  contain  the  particnlars 
of  this  omse. 

A  special  appeal  was  granted  to  try^  whether  it  was  competent 
to  the  lower  Courts^  under  the  peculiar  circumstances  of  this 
ease^  and  with  reference  to  judiciiJ  nsage^  to  pass  a  decree  against 
the  defendant  Gryanee. 

The  Court  are  of  opinion  that  the  appellant  was  wrongly 
impleaded  in  this  action.  The  liability  of  the  police  to  suits  for 
damages  on  account  of  injury  wilfully  done  to  individuals  in  exe- 
cuting, or,  more  properly  speaking,  in  exceeding  the  order  of 
their  superiors,  may  not  be  disputable,  but  this  liability  does  not 
divest  the  police  of  their  police  character,  and,  in  ordinary  cases, 
is  not  capable  of  extension  so  as  to  reach  unofficial  persons. 
The  police  having  been  ]{resent  on  the  spot  in  this  instance,  for 
the  purpose  of  carrying  out  an  order  of  the  Magistrate,  all  autho- 
rity was  vested  in  them,  and  whoever  else  was  present  and  taking 
toy  part  in  the  matter,  must,  necessarily,  be  presumed  to  have 
acted  under  the  orders  of  the  police. 

The  decision  of  the  Zillah  Judge  is  modified,  and  the  suit,  as 
against  the  appellant,  Gyanee,  dismissed. 

The  21«<  April,  1851. 

(A.  W.  Bbobie,   ■] 
H.  LusmNOTON,  y  Judges. 


fA.  W.  Bbobie,   ■] 

<  H.  LusmNOTON,  L 

[h.  W.  Deanb,   J 


Casb  No.  225  of  1850.h 


'Special   appeal  from    the   deeimt^    of 
Tussuddooq  Hoossm  Khan,  Principal 
Sudder  Ameen  sf  Anmgwrh,    dated 
L     14/A/KfM>1850. 
Gowbbb  Peeshab,  (Plaintiff J,  Appdbmt, 
versus 
Rambial  Pande  and  others,  (DrfendantsJ,  Respondents. 
The  plfcmtiff  sued  to  establish  his  right  to  certain  land  (11 
beegahs  17  biswahs)  as  belonging  to  the  viUage  of  Gxeewa^  of 
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wluch  the  plaintiff  is  a  sharer,  and  he  pleaded  that  the  defend* 
ants  contrived  at  the  settlement  to  get  the  land  in  dispute 
measured  within  the  ruqbah  of  their  village,  Mehdea. 

The  defendants  replied  that  the  land  had  already  been  judi- 
cially declared  to  belong  to  them. 

The  Sudder  Ameen  decided  in  &vor  of  the  plaintiff. 

In  appeal,  the  Principal  Sudder  Ameen  remarked,  that  the 
plaintiff  when  formerly  sued  by  the  present  d^ndants  deeded 
that  the  land  belotiged  to  the  plaintiffs'  village  Greewa.  The 
proprietary  title  had  already,  the  Principal  Sudder  Ameen  added^ 
been  adjudged  to  the  defendants. 

A  special  appeal  was  allowed  to  try  ''  whether  the  Principal 
Sudder  Ameen,  in  dismissing  the  claim  of  the  plaintiff,  has  not 
omitted  to  advert  to  the  hct  that  the  land,  of  which  possession 
is  sought,  was  declared  by  the  Court  of  first  instance  to  be  land 
other  than  that  which  had  previondy  formed  the  subject  ot 
dispute  between  the  parties,  and,  consequently,  whether  the 
Prmdpal  Sudder  Ameen,  in  assuming  the  lands  to  be  idendcal^ 
has  not  deeided  in  error.'' 

The  Court  are  of  opinion  that  the  Principal  Sudder  Ameen  has 
fallen  into  the  mistake  on  which  the  certificate  of  special  iq>peaL 
is  founded.  The  Sudder  Ameen,  before  whom  the  case  first 
eame,  has  ruled  very  distinctly  that  the  jdeas  ot  tiie  defieadftntft 
are  unsustainable,  because  the  land  form^ly  adjudged  to  them 
is  not  this,  but  other  land.  The  Principal  Sudder  Ameen,  with- 
out taking  Ais  finding  into  his  coBsideratiim,  has  becA  content, 
to  assume  the  identity  oi  the  land  now  andi  fonnerly  disputed* 
The  unavoidable  condusion  to  which  any  one  reading  the  Prin- 
cipal Sudder  Ameen's  judgment  would  oome,  is,  tiiat  the  Princi-^ 
pfd  Sudder  Ameen  was  not  aware  of  the  ^stinction  draim  by 
the  Court  of  first  instance. 

A  decision  so  imperfect  must  necessarily  be  set  aside ;  and. 
the  suit  is  remanded  to  tiie  file  of  the  Principal  Sudder  Ameen, 
in  order  to  its  retrial. 


Digitized  by 


Google 


12S 

The  %\st  April,  1851. 

{A.  W.  BioBiB,  T 
H.  LusHiNOTON^  >  Judges. 
H.  W.  Deans,  J 

fSpeddl  appeal  from  the   deeuiom   of 
Case  No.  218  ow  1860.^      J.Muir,E$q.,  Oficiatrnff  Judge  of 

t     Cmonpore,  dated  80th  April  1850, 

GtaPbbshap,  f Plaintiff),  Appellant, 

versus 
GowAL  Dabs,  (Defendant),  Respondent. 

The  report  of  this  case  will  be  found  at  pages  89  and  40  <tf  the 
printed  decisions  for  Zillak  Cawnpore  for  the  past  year. 

A  special  appeal  was  admitted  ^'  to  try  whether  the  ground  cm 
which  the  Judge^s  decision  has  been  made  to  rest  is  singlj  suffi- 
cient  to  support  it,  no  adveihtence  having  been  had  in  tiie  judg- 
ment to  the  oral  eridence  on  either  side,  or  to  the  reasons  of  the 
decision  of  the  lower  Court,  which  has  been  reversed.^' 

The  Court,  as  at  present  constituted,  are  unable  to  concur  in 
tbe  doubts  expressed  in  the  certificate  as  to  the  sufficiency  of 
the  reasons  assigned  by  the  Zillah  Judge  for  his  decree.  They 
do  not  think  that  it  can  be  assumed  that  the  Judge  did  not  advert 
*^  to  the  oral  evidence  on  either  side,  or  to  the  reasons  of  the 
decision  of  the  lower  Court.''  On  the  contrary,  it  appears  to  this 
Court  that  the  Judge  did  weigh  the  evidence  before  he  formed  hit 
opinion,  that  he  altogether  distrusted  the  evidence  adduced  by 
the  plaintiff,  and  saw  reason  to  believe  that  the  signatures  of 
some  of  the  attesting  witnesses  had  been  affixed  to  the  bond 
subsequently,  and  not  at  the  date  which  the  bond  bears,  a  suppo- 
sition which,  if  correct,  is  quite  sufficient  to  overthrow  the 
plaintiff's  case,  to  give  to  the  bond  the  complexion  of  fraud  and 
forgery,  and  to  brand  the  witnesses  thereto  as  perjurers.  Taking 
this  view  of  the  case,  the  Zillah  Judge  could  not  decide  other- 
wise than  he  has  done,  and  it  is  not  within  the  province  of  this 
Court,  in  special  appeal,  to  express  any  opinion  as  to  the  merits 
of  the  case,  or  the  correctness  of  the  Judge's  conclusions  in 
regard  to  facts  found  by  him. 

The  appeal  is  dismissed  with  costs. 
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The  2l8i  April,  1851. 

Bbgbie,   1 
Present:  -^  H.  Ldshington,  > Judges, 

DSANE,      J 


fA.  W. 
:  ^  H.  Lus 


Casb  No.   82  of  1850.^ 


''Regular  appeal  from  the  decision  cf 
Mohumed  JumeeUooddeen^  Khan, 
Principal  Sudder  Ameen  of  Benares, 
dated  %Zrd  December  1848. 

Sybd  Mohsin  Ali,  Mirza  Alt  Hyder^  Sofebta  Beoum^  heirs  op 
K.HANUM  Jan,  deceased,  f Defendants),  Appellants, 

versus 

Mirza  Mohumed  Hoossein^   (Plaintiff),  Respondent. 

This  action  has  been  brought  to  recover  plaintiff's  share,  bjr 
descent,  in  the  property  left  by  Mohumed  Mirza,  deceased,  and  to 
set  aside  the  will  of  the  said  Mohumed  Mirza  under  which  the 
defendants  hold,  as  also  other  transfers  effected  by  the  devisees. 

Anob^tor. 


r'  ■         y ^ 

Mokumidee  fiegoxa — Uajee  Khanam^  Ibrahim  Beg, 

Mohumed  Hassan,    Mohomed  Mirza  ea  Mufsumat  Misree 
Nnjaffee  Khanam,  deceased,  Khanam,  deceased, 

Mirza  Mohamed    Hoosseio,  plaintiff. 

Ehanum  J&n,  defendant,  now  represented  by  the  appellants, 
was  the  sister  of  Misree  Khanum,  th«L  wife  of  Mohumed  Mirza, 
who  succeeded  to  the  possession  of  the  estate  on  the  death  of 
Misree  Khanum.  All  the  members  of  the  feimily  of  Mohumed 
Mirza,  and  those  who  hold  under  them,  so  far  as  they  are  known 
to  the  plaintiff,  have  been  made  defendants. 

The  point  at  issue  therefore  is,  whether  the  estate  of  Mohamed 
Mirza  is  to  descend  according  to  the  alleged  will  of  the  testator, 
or  according  to  theMohumedan  law  of  inheritance. 

The  pleas  of  the  parties  are  numerous,  but  the  turn  which  the 
case  has  taken  in  appeal  obviates  the  necessity  of  noticing  them 
minutely.  The  adjudication  upon  the  principal  plea  has  disposed 
of  all  the  rest. 

The  Principal  Sudder  Ameen  was  of  opinion  that  the  will  had 
been  executed  without  the  consent  of  the  plaintiff,  and,  in  con- 
formity with  the  futwa,  which  he  had  applied  for  and  received 
from  the  law  Officer  of  the  Court,  he  recorded  a  decree  in  favor  of 
the  plaintiff,  on  the  ground  that  plaintiff's  consent  had  not  been 
obtwied.  Had  the  Court  agreed  with  the  Principal  Sudder 
Ameen  on  the  point  of  consent,  it  would  still  have  been  neces^ 
sary  to  modify  the  decision,  or  to  remand  the  case,  since  thePrin* 
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cipal  Sadder  Ameen  bsis  left  several  important  pleas  nndisposecl 
of.  The  Court,  however,  are  satisfied  that  the  plaintiff  did 
acquiesce  in  the  disposal  of  the  property  by  will,  and  that  he  am- 
not  therefore  claim  the  benefit  of  that  provision  of  the  Mohumcdan 
law,  which  declares  a  devise  to  be  invalid  unless  the  consent  of 
the  heirs  has  been  obtained. 

According  to  the  fuiwa^  the  Sheeas  may  devise  one-third  of 
their  property  even  without  the  consent  of  the  heirs,  whereas  the 
Soonnees  do  not  enjoy  this  privilege.  The  plaintiff  declares  that 
he  is  a  Soonnee;  but,  as  consent  has  been  found,  it  is  needless  to 
advert  more  particularly  to  this  part  of  the  subject. 

Mohumed  Mirza,  the  owner  of  the  disputed  property,  died 
without  children,  in  184^^  having,  as  alleged  by  defendants,  exe- 
cuted a  will  on  the  Jind  May  of  that  year,  in  £eivor  of  his  wife, 
Misree  Khanum,  who,  by  the  terms  of  the  deed,  was  to  manage 
the  estate  ^^  huh-ihiimam-uAhiooWBii  Beg.^'  The  will  took  effect, 
Misree  Khanum  was  registered  without  objection  in  the  Collec- 
tor's Office  in  succession  to  Mohumed  Mirza,  and  she  conducted 
law  suits,  and  managed  the  estate,  up  to  the  time  of  her  death, 
which  occurred  in  1846.  She  was  succeeded,  as  has  been  stated 
already,  by  her  sister  Khanum  J&n,  and  then  commenced  the 
dispute,  which  has  resulted  in  the  present  suit.  Misree  Khanum 
had  mortgaged,  and  Elhanum  J&n  had  alienated  by  gift,  part  or 
the  whole  of  the  bequeathed  property;  the  mortgagees  and  the 
donees  have  been  made  defendants  accordingly. 

The  execution  of  the  will  is  very  faintly  denied.  So  much  so, 
that  the  Principal  Sudder- Ameen  would  appear,  from  the  tenor 
of  his  decree,  to  have  taken  the  fact  as  admitted :  and  although,  in 
appeal,  the  plaintiff's  vakeel  positively  rejects  it,  the  Court  see  no 
reason  for  entertaining  an  opinion  on  this  point  different  from 
that  which  the  Principal  Sudder  Ameen  has  apparently  formed. 
The  petition  of  plaint  distinctly  acknowledges  that  Misree  Kha- 
num held  under  the  will,  and  it  contains  these  words,  '^  since 
females  are  unable  to  conduct  law  suits  and  manage  land  them- 
selves, and  since  I  lived  elsewhere,  the  estate  came  to  be  managed, 
according  to  the  will,  InA-thtimam-uAhdootiBh  Beg"  An  attempt 
was  made  to  show  that  these  expressions  referred  to  some  other 
umseeytUnamah,  but  nothing  whatever  was  advanced  in  sisq^port  of 
the  assertion. 

*  The  plea  upon  which  the  plaintiff  insists  is,  that  he  never 
consented  to  the  wiU.  The  Principal  Sudder  Ameen  has  admitted 
this  plea  without  giving  a  single  reason  for  it,  although  the 
admission  involves  forgery  on  the  part  of  the  defendants.  He 
declares  simply  that  the  plaintiff  did  not  sign  the  ttmseeyutnamah. 
The  law  of  evidence  in  India  is  very  different  from  the  law  of 
evidence  in  England^  where  the  first  principle  is,  that  all  testimony 
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k  true  until  it  be  sliolm  to  be  Ceilse,  but  still  the  decision  in 
India  is  not  altogether  arbitrary.  Some  ground  must  exist  for 
setting  aside  evidence^  and  that  ground  should  be  clearly  stated  in 
the  decree. 

In  the  case  before  the  Court,  the  will  itself  has  been  produced, 
signed  and  numerously  witnessed,  and  the  only  objection 
suggested  by  inspection  is,  that  it  is  not  registered.  This  is  of  no 
moment,  since  whatever  doubt  there  may  be,  attaches  to  the  signa- 
ture of  the  plaintiff  thereon  as  a  witness  to  the  deed,  and  not  to 
the  execution  of  the  deed  itself.  If  the  plaintiff's  signature  be 
genuine,  his  consent  to  the  will  is  of  course  proved.  Five  of  the 
other  subscribing  witnesses  depose  that  the  plaintiff,  Mirza 
Mohumed  Hoossein,  was  present  and  consenting,  and  that  he 
attested  the  will  with  his  signature.  Not  one  of  the  many  remain^ 
ing  witnesses  to  the  deed  has  given  evidence  opposed  to  that  given 
by  these  five  persons ;  but  each  party  has,  as  usual,  examined 
other  witnesses,  who  depose,  genersdly,  to  the  facts  alleged  by  those 
who  produced  them.  The  first  part  of  the  signature  corresponds 
remarkably  with  the  first  part  of  the  signature  on  the  vakalutna* 
mdh  filed  with  the  misl  by  the  plaintiff,  a  point  to  which  no  great 
importance  can  be  attached,  but  which  may  be  borne  in  mind 
whilst  weighing  other  proof.  The  plaintiff,  moreover,  remained 
silent  from  the  death  of  Mohumed  Mirsa,  in  1842,  till  the  death' 
of  Misree  Khanum,  in  1846,  without  offering  the  least  objection, 
although,  as  clearly  established  by  his  own  plaint,  he  knew  that 
Misree  Khanum  had  succeeded  to  the  property,  and  that  she 
managed  the  law  suits  and  the  land  ^^  az  rooee  vmseeyutnamah 
bnh  lA/imam-i-Abdoollah  Beg.''  Independently  of  the  declaration 
in  the  plaint,  it  is  incredible  that  Misree  Khanum  should  have 
performed  a  series  of  formal  acts  in  the  Civil  and  Revenue  Courts 
without  the  plaintiff's  becoming  aware  of  them.  Nor  indeed  is 
cognizance  denied :  plaintiff  endeavors  to  explain  his  silence  by 
the  unanimity  which  prevailed  in  the  family,  and  he  would  have 
it  believed,  that  though  he  practically  acquiesced  in  the  operation 
of  the  will  for  four  years,  yet  his  acquiescence  was  temporary  and 
conditional.  It  is  also  worthy  of  notice,  that  the  whole  family, 
together  with  the  mortgagees,  seem  to  be  of  one  accord,  and 
opposed  to  the  plaintiff.  He  is  not  supported  even  by  his  own 
branch  of  the  family,  the  other  children  of  Mohumedee  Begum, 
or  their  heirs,  having  sided  with  the  devisees. 

For  these  reasons,  the  Court  find  "  consent''  on  the  part  of 
the  plaintiff,  and  as  the  decision  on  this  point  governs  the  whole 
case,  it  is  unnecessary  to  notice,  more  than  has  been  done 
already,  the  other  parts  of  it. 

The  Court  reverse  the  decision  of  the  Principal  Sadder  Ameen, 
and  dismiss  the  claim  of  the  plaintiff. 
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The  2\9t  April,  1851. 

(A.  W.  Begbik, 
H.  LusHiNGTON^   \- Judges. 


H.  W.  Deanb 


',   J 


Cask  No.   63   ot  1850.^ 


'Regular  appeal  from  the  decision  of 
Mohumed  Jumeel-ooddeen  Kban^ 
Principal  Sudder  Ameen  of  Benares, 
dated  23rd  December  1848, 

Choonnek  Lali.^  (Defendant),  Appellant^ 

versus 

MiRZA  Mohumed  Hoosbein,  f Plaintiff) ^  Respondent. 

The  appellant  is  the  mortgagee  alluded  to  in  the  above  decision. 
No.  82^  Syed  Mohsun^  SlC' versus  Mirsa  Mohumed  Hoossein. 
He  appeals  to  set  aside  certain  expressions  in  the  decree  of  the 
Principal  Sudder  Ameen^  and  to  obtain  an  order  for  his  costs, 
which  have  not  been  allowed  him. 

That  decree  having  been  reversed,  it  remains  only  ta  declare 
the  plaintiff  liabk  for  the  costs  of  appeliantr 


The  2lst  April,  1851, 

TA.  W.Begbie,  1 
Present:  <  H.  Lushinoton,  >  Judges, 
LH.  AV.  Deanb,  J 


{Special  appeal  from  the  decisiom  of 
J.  P.  Gubbins,  Esq.,  Judge  of  Dehlie, 
dated  &th  September  1850. 

MuLLiCK  Dhoomee,  (Plaintiff),  Appellant, 

versus 

BusTEE  AND  Jykurrun,    (Defendants),  Respondefits. 

The  particulars  of  this  case  are  to  be  found  at  page  196  of 
the  printed  decisioi^s  for  zillah  Dehlie. 

Of  the  two  defendants,  against  whom  a  decree  had  been  given 
by  the  Moonsiff,  only  one,  Bustee,  appealed  to  the  Judge,  yet  the 
Judge  reversed  the  decree  in  respect  of  them  both,  although  their 
responsibility  was  not  in  commour 
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A  special  appeal  iras  admitted^  on  the  application  of  Mulliok 

Dhoomee^  to  try,  whether  the  Judge  was   right  in  dismissing  the 

suit  as  regarded  the  non-appealing  defendant  Jykurrun.     This 

case  is  precisely  similar  to  the  case  noted  in    the  mai^n.* 

According  to  Construction  997,  the  Civil 

♦  No.  2  of  1850.  Courts  ought,  as  a  general  rule,  to  "  con^ 

^tiTap^^^^t,^^'^^*    fijie  themselves  to  the  decision  of  the 

vtfrtiff  objections  to  the  decree  made  by  the  pax^ 

Tclok  Singh    and    others,     ties  who  appeal,  but  that,  when  obviously 

Su^d^'^ew^T  xSwlut.    "q^i'ed  for  the  ends  of  justice,  the  juris- 

sch  July  1S50.  diction  of  the  Appellate  Court  may  extend 

to  all  the  interests  affected  by  the  decree;" 

and  whenever  the  Courts  avail  themselves  of  this  discretion,  a 

fspecial  declaration  of  the  necessity  for  their  doing  so  should  be 

^  ^^  recorded.*     In  the  case  before  the  Court, 

^*^*    ver^uM^^'  ^^  "^^^  declaration  has  indeed  been  made, 

Cheda  and  othtit,  respond,    but,  from  the  tone  of  the  Judge's  decision, 

c  ^*''  T>  *^®  Court  infer   that  this  has  been  an 

25S  JuiTf^l.         "*'    accidental  omission.  They  therefore  annul 

the  decision  of  the  Judge,  and  remand 

the  case  to  his  file,  in  order  that,  in  the   event  of  his  being   of 

opinion  that  the  ends  of  justice  obviously  required  the  reversal  of 

the  whole  of  the  M oonsiffV  decree,  he  may  declare  the  same  in 

conformity  with  the  precedent  of  this  Court  above  referred  to. 

The  %4^h  AprU,  1851. 

PA.  W.  Begbib,     1 
Present:  <  H.  Lushington,    > Judges* 


{A.  W.  Begbib,     1 
H.  LUSHINGTON,     L 
H.  W.  Deanb,     J 


Casb  No.  50  of  1851.  -* 


"Regular  appeal  from  the  decision  of 
Mohumed  Kureem-ooUah  Khan,  Prin- 
cipal  Sudder  Ameen  of  Agra,  dated 
26/A  April  1848. 

Board  of  Revenue,   f Defendant  J,  Appellant^ 

versus 
Mft.  H.  H.  Bell,  (Plaintiff),  Respondent. 
This  appeal  was  heard  by  a  full  Court  on  the  8th  January  1849, 
And  the  judgment  of  the  Court  oi  first  instance  was  then  reversed. 
A  review  of  judgment  has  been  granted  on  the  ground,  that  '4t 
appears  from  the  proceedings  that  the  English  letters  and  docu«> 
ments,  referred  to  in  the  judgment,  as  affording  proof  that  the 
•Board  did  not  grant  leases  independently  of  the  sanction  of 
Coveniment,  w^e  not  accompanied  by  a  vernacular  translation) 
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loidthe  respondent  had  no  opportunity  afforded  him  of  nrging 
objections  against  them.^^  The  admission  of  the  review  ^ 
judgment  necessarily  brings  the  whole  case  under  discussion^  and 
it  is  now  re>considered  in  all  its  bearings. 

The  main  points  raised  by  the  application  of  the  respondent 
may  be  conveniently  ranged  in  the  following  order. 

1st.  Does  Section  4,  Regulation  IX.  of  1825  give  power  to  the 
Government  to  interfere^  confirming  or  annulling^  to  the  extent 
liupposed? 

2nd.  Was  the  farm  given  under  Act  I.  of  1841,  or  under 
Regulation  IX.  of  1825? 

3rd.  If  the  latter,  then^  did  the  orders  of  GrOTcmment  of  5th 
June  1832,  make  the  sanctioning  order  of  the  Sudder  Board 
complete,  although  it  was  conditional  on  the  confirmation  (rf 
Grovemment? 

4th.  What  was  the  practice  in  regard  to  confirmation  of  farms 
up  to  1844;  as  the  defendants  have  represented  it,  or  not,  and  if 
not,  how  does  that  circumstance  affect  the  case  ? 

5th.  Was  the  annulment  of  the  farm  by  one  member  illegal ; 
and  if  so,  is  the  Government  order  thereby  rendered  a  nullity  ? 

The  words  of  Section  4,  Regulation  IX.  of  1826  are,  "  it  shall 
be  competent  to  the  Collector  with  the  sanction  of  the  Board,  and 
subject  to  the  orders  of  Government,  to  annul  the  existing 
engagements,  and  to  let  the  mehal  in  farm.'^  It  is  contended  by 
the  respondent  that  the  words  used  in  the  above  passage,  ''subject 
to  the  orders  of  Government,^'  are  to  be  read  with  reference  to 
the  annulment  of  existing  engagements  only,  and  that  their 
application  cannot  be  carried  on  to  the  remainder  o(  the 
sentence,  ''  and  to  let  the  mehal  in  farm.*'  This  is  to  pervert 
language  remarkable  for  nothing  save  its  simplicity  and  easiness 
of  interpretation.  The  Court  read  the  words,  ''  subject  to  the 
orders  of  Government,^'  in  connexion  with  the  whole  sentence, 
and  as  embracing  the  whole  process,  which  the  Section  authorizes^ 
for  the  realization  of  revenue  balances.  They  cannot  admit  that 
the  law  designed  to  confer  on  the  Government  a  power  of  limited 
interference,  a  sort  of  half  intervention,  under  which  they  might 
meddle  with  the  transaction,  and  would  then  be  compelled  to 
retire. 

The  next  question  to  be  considered  is,  under  which  of  the  laws 
above  quoted  this  farm  was  given.  The  object  of  the  respondent 
is  of  course  to  show  that  it  was  given  under  Act  X.  of  1841, 
because  a  transfer  under  that  enactment  cannot  be  interfered  with, 
as  can  a  transfer  under  Regulation  IX.  of  1825.  The  tenure  of 
the  estate  is  confessedly  puiieedaree,  and  is  composed  of  three 
puttees.  The  whole  mehid,  however,  not  a  part  of  it,  was  famed. 
Act  I.  of  1841  lays  down  the  rules  under  which  transfers  o£ 
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puttees  in  putteedaree  estates  shall  take  place^  but  Section  10  of 
Act  1.  1841  evidently  alludes  to  another  law,  and  not  this,  as 
regulating  the  transfers  of  entire  estates.  The  words  of  Section 
10,  Act  I.  of  1841  are,  ''nothing  contained  in  this  Act  shall  bar 
the  indefeasible  right  of  Grovernment  to  hold  the  entire  body  of 
proprietors,  and  the  entire  estate,  responsible  for  the  whole  jumma, 
and  to  enforce  the  existing  Regulations  for  the  transfer  or  sale  of 
the  whole  estate  whenever  it  shall  appeitf  to  them  just  and  expe- 
dient/' The  "existing  Regulation'^  is  Regulation  IX.  of  1825. 
The  Board  sanctioned  the  farm,  in  express  terms,  under  that  law. 
No  other  law  was  applicable  to  the  case,  consequently,  however 
erroiieous  may  have  been  the  Collector's  conception,  he  really  acted 
under  Regulation  IX.  of  1825,  while  he  believed  that  he  acted 
under  Act  I.  of  1841.  The  mistake  of  the  Collector  cannot  render 
a  transfer,  which  is  legal  under  one  law  only,  legal  under  another. 
At  the  same  time,  it  cannot  be  denied  that  much  hardship  has 
been  inflicted  on  the  respondent  by  the  unheeding  conduct  of  the 
Revenue  Authorities.  The  Collector,  in  the  po//aA,  which  hegave^ 
specified  the  puttees  by  name,  and  intimated  that  he  acted  under 
Act  I.  of  1841.  The  Commissioner,  in  transmitting  the  Board's 
sanction,  wrote  of  "  three  puttees  of  mouzah  Himmutpore*' 
and  omitted  to  mention  that  the  Board  had  sanctioned  the 
arrangement,  as  stated  in  their  letter,  under  Regulation  IX. 
of  1825.  Very  reasonably,  therefore,  might  the  respondent 
assure  himself  of  the  completeness  of  his  bargain.  He  cannot 
charge  himself  with  any  want  of  circumspection,  but  he  may 
justly  blame  the  authorities  for  not  pointing  out  to  him  his 
true  position. 

We  are  now  to  enquire,  whether  the  orders  in  Council,  of  the 
5th  June  1832,  made  the  sanctioning  order  of  the  Board  complete, 
although  it  was  conditional  on  the  confirmation  of  Government. 
Section  8,  Regulation  X.  of  1831  enacts,  that  ^  the  whole  of  the 
powers  and  authority  now  vested  in  the  S udder  Board  at  the 
Presidency  are  hereby  declared  to  belong  to  the  members  on 
deputation  within  the  limits  subject  to  their  control,  so  long  as 
this  Regulation  shall  remain  in  fotee,  who  shall  also  be  guided  in 
their  official  proceedings  by  the  existing  rules  applicable  to  that 
Board,  subject  to  such  restrictions  and  provisions  as  the  Grovemor 
General  in  Council  may  prescribe.''  There  existed  at  that  time 
certain  rules  of  practice  dated  17th  February  1829,  and  by  Rule 
XI.  a  reference  to  Government  was  necessary  on  the  occasion  of 
transfers.  On  the  5th  June  1832,  certain  other  rules  of  practice, 
on  the  principle  of  the  above  law,  were  issued,  and  it  was  declared, 
among  other  things,  '^  in  modification  of  the  orders  of  the  1st 
ultimo.  His  Honor  in  Council  is  pleased  to  resolve  that  the  Sudder 
Board  shall  be  considered  competent  to  sanction  any  farms  for  a 
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period  not  exceeding  ten  years,  except  in  the  case  of  estates  nndcp 
temporary  management,  to  the  exclusion  of  the  proprietors,'* 
This  modified  the  Xlth  Rule  of  Practice  laid  down  on  17th 
February  1829.  It  is  argued  by  the  respondent,  that  these 
rules  not  only  have  the  force  of  law,  but  abrogate  substantive 
statute  law  of  prior  enactment,  whenever  such  prior  law  is 
opposed  to  them.  In  other  words,  the  orders  of  the  5th  Jane 
1832,  conveying  to  the  Board  power  to  grant,  under  certain 
conditions,  farming  leases  for  ten  years,  are  said  to  supersede 
Section  4,  Regulation  IX.  of  1825.  This  position  is  not  tenable  ; 
no  mere  rules  of  practice,  drawn  up  on  the  principle  declared 
in  one  law,  suffice  to  expunge  any  other  law  from  the  statate 
book,  although  the  Court  may  allow  that  that  which  is  actual 
law  in  itself,  when  at  variance  with  prior  law,  supersedes  and 
rescinds  prior  law.  But  even  if  for  the  purpose  of  argument, 
the  rules  of  practice  could  be  endowed  with  the  force  of  law,  they 
are  not  so  manifestly  opposed  to  Section  4^  Regulation  IX.  of  1825, 
as  to  set  that  law  aside.  It  is  no  where  provided  that  the  license 
granted  to  the  Board  deprives  the  Government  of  its  general  power 
of  control.  It  does  not  necessarily  follow  that  when  the  Govern- 
ment extended  the  powers  of  the  Board,  they  abdicated  their  own. 
In  entering  upon  the  determination  of  what  was  the  practice  in 
regard  to  the  confirmation  of  farms  up  to  1844,  (on  the  27th 
January  of  which  year  the  appellants  plead  that  power  was  given 
to  the  Board  to  grant  farming  leases,  and  not  sooner)  it  will  be 
necessary  to  dispose,  preliminarily,  d  the  respondent's  objections 
to  the  reception  of  the  papers  filed  with  the  record  as  not  stamped, 
and  not  accompanied  by  a  vernacular  translation.  The  Court 
hold  that  such  papers  need  not,  as  of  course,  be  accompanied  by 
a  vernacular  translation,  though,  in  the  present  instance,  they 
ought  to  have  been  so  accompanied,  because,  as  noticed  by  the 
Judge,  who  granted  this  review,  the  vakeel  of  the  respondent,  by 
reason  of  his  not  understanding  the  English  language,  had  no  oppor- 
tunity of  replying  to  them.  As  respects  the  necessity  of  the 
papers  being  stamped,  respondent  quotes  Construction  No.  773 
and  Regulation  X.  of  1829.  In  the  opinion  of  the  Court,  Con- 
struction No.  773  is  not  in  point.  It  rules — '^  the  Court  are  of 
opinion  that,  firom  the  rules  laid  down  in  Schedule  B,  Regulation 
X.  of  1829,  it  appears  to  have  been  the  intention  of  Government 
that  both  the  application  for  the  copy  (of  proceeding  or  ordor) 
and  the  copy  itself,  shall  be  on  stamped  piq>er;  the  stamp  assigned 
for  the  application  being  of  a  different  value  from  that  on  which 
the  copy  is  to  be  written.^^  Regulation  X.  of  1829  is,  the  Court 
remark,  a  fiscal  law,  and  under  Article  XXIII.  Schedule  A  of  this 
enactment,  it  is  laid  down  that  "  authenticated  copies  of  any 
records^  letters^  accounts^  statements^  reports^  or  other  writingi^ 
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fbrnifilied  to  individuals  from  any  of  the  public  offices  of  Gt)vem« 
ment^  shall  be  written  on  paper  of  the  size/'  &c.  &c.  The  Govern- 
ment are  not  individuals  within  the  meaning  of  the  above  law, 
and^  in  filing  copies  of  papers^  need  not  have  recourse  to  the 
provisions  of  a  statute  by  which  a  source  of  their  own  revenue  is 
created ;  moreover,  a  precedent  of  this  Court,  dated  3rd  February 
1851  (Rc^m  Fershad  and  others,  appellants,  versus  the  Collector  of 
Goruckpore  respondent)  is  precisely  in  point.  The  vakeel  of 
Government  put  in,  in  that  case,  copies  of  letters  on  unstamped 
paper  and  unaccompanied  by  a  translation;  they  were  accepted  by 
the  Court,  and  were  not  questioned  by  any  party.  Having  thus 
dealt  with  the  technical  objections  of  the  respondent,  the  Court 
proceed  to  more  important  considerations.  Not  much  light  is 
thrown  on  what  was  the  practice  of  the  Board  in  regard  to  these 
farms  up  to  1844,  by  the  papers  which  have  been  indiscriminately 
thrust  into  the  misl  by  the  appellants.  Of  the  four  letters,  how- 
ever, cited  by  the  Court  in  their  former  judgment,  not  one  would, 
so  far  as  the  Court  can  make  out,  apply.  The  letter  of  the  14th 
September  1832  seems  to  refer  to  a  transaction  of  which  the  origin 
was  anterior  to  the  5th  June  1832.  The  letters  quoted,  as  of  date 
10th  May  1832  and  3rd  June  1833,  would  appear  to  be  rightly  of 
date  10th  May  1833  and  3rd  June  1833,  the  last  being  an  answei^ 
to  the  first,  and  are  apparently  not  applicable  to  this  case,  as  the 
reference  was  made  to  Government  to  farm  the  estate  at  a  less 
jumma.  Besides  which,  the  orders  of  5th  June  1832  were  circu- 
lated by  the  Board  on  80th  October  1832,  so  that  not  one  of  the 
four  letters  can  be  received  unquestionably.  The  Court  find  how- 
ever that  the  Government,  on  17th  March  1837,  sanctioned  the 
farming  lease  of  mouzah  Moherpore  ;  that  on  the  28th  March 
1843  the  Government  confirmed  the  farming  engagements  sanc- 
tioned by  the  Board  for  the  second  quarter  of  1842-43  ;  that  the 
Government,  in  a  letter  of  31st  October  1844,  in  answer  to  state-- 
ment  of  farms  under  Regulation  IX.  of  1825  and  Regulation 
VI.  of  1795,  sanctioned  by  the  Board  for  the  first  quarter  of 
1844-45,  confirmed  the  laii€r,,th&t  is,  the  farms  under  Regula- 
tion Yl.of  1795;  and  this  is  an  evidence  that  the  practice  of  con- 
firmation by  Government  ceased  at  the  time  stated  by  the  appel- 
lants. Further,  on  the  25th  June  1833,  the  Governor  General  con- 
firmed the  farm  of  20  mehals  in  Bareilly,  some  of  which  being 
for  periods  less  than  ten  years,  and  not  for  a  decrease  of  jumma,  are 
clearly  in  point,  yet  further,  on  the  27th  July  1889,  the  Govern-^ 
ment  confirmed  the  Report  of  farming  engagements  for  the  first 
quarter  of  the  current  year.  Also,  a  lithographed  form  is  filed 
with  the  record,  from  which  it  appears  that  transfers  of  all 
descriptions  were  uniformly  reported  by  the  Board  up  to  1844. 
Hence^  there  is  quite  enough  to  satisfy  the  Court  that  the  prac- 
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tice  was^  as  asserted  by  the  appellants,  while  the  respondent  has 
failed  to  adduce  a  single  case  to  prove  the  contrary. 

''  Was  the  annulment  of  the  farm  by  one  member  ill^al, 
and  if  so,  is  the  Government  Order  thereby  rendered  a  nullity?*' 
The  appellant  contends  that  such  is  its  effect,  that  the  single 
member  not  having  authority  to  cancel  the  lease  (and  the  Court 
find  that  under  the  XIV th  Rule  of  Practice  he  had  no  such  autho- 
rity) the  Government  confirmed  a  nullity  in  confirming  his  order 
for  cancelment,  and  we  are  thereby  thrown  back  on  the  original 
order  of  the  Board  sanctioning  the  lease,  so  that  in  point  of  fact, 
the  lease  is  sanctioned  at  the  present  moment.  To  expose  a  fallacy 
such  as  this,  it  is  only  necessary  to  hold  it  up  to  the  broad  lights 
of  common  sense.  It  has  been  ruled  above  that,  under  Section  4, 
Eegulation  IX.  of  1825,  the  Government  had,  unreservedly,  a 
power  of  interference.  The  Government,  on'  representation 
made  to  them,  did  interfere  in  this  case.  The  Government  had 
not  the  less  power  because  a  single  member  of  the  Board  had 
none.  The  assumption  by  the  individual  member  of  the  Board 
of  an  authority  beyond  the  law  did  not  take  away  from  the 
Grovemment  their  power  to  act  under  the  law. 

On  the  above  considerations,  the  former  judgment  of  the 
Court^  dated  8th  January  1849,  is  sustained. 

The  24>th  AprU,  1851. 

(A.  W.  Begbib,     "I 
H.  LusHiNGTON,    I  Judges. 


TA.  W.  Begbib,     "] 

.-^    H.    LUSHINGTON,      L 

[H.  W.  Deane,     J 


Case  No.  49  of  1851. -< 


Regular  appeal  from  the  decision  of  Mohu- 
med  Kureem-oollah    Khan^    Principal 
Stidder  Ameen  of  Agra,  dated  26/A 
^     April  1848. 

Bhoop  Singh  and  others,  (€>€fendantsj ,  Appellants, 

versus 

Mr.  H.  H.  Bell,  fPlaintiffJ,  Respondent. 

For  the  reasons  stated  in  case  No.  50,   decided  this  day,  the 
former  judgment  of  this  Courts  dated  8th  January^l849;  is  upheld. 
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The  %4dh  AprU,  1851. 

Beqlib,  *] 

jhinqton^  >• 

Deane^  J 


Present  :<  H.  Lushinqton^  y  Judges. 


f  Special  appeal  from  the  decision   of  A. 
Cass  No.  27  of  1861. -I      Lang,  Esq.,  Judge  of  Allahabad,  dated 
I     28/A  June  1850. 

Sybd  Safdur  Ali,  (Plaintiff),  Appellant, 

versus 

Stbd  Abool  CUsim  and  others^  (Defendants),  Respondents. 

The  Judge's  report  on  this  case  is  to  be  found  at  page  160  of 
the  printed  decisions.  It  does  not  state  the  case  exactly,  and  in 
particular  the  Judge  appears  to  have  been  misle.d  by  the  deci- 
,  Biiksbee  Ram  ®^^"  ^^  *^*  Court  noted  in  the  margin.  That 
vernu  '  decision  was  subsequently  reviewed  and 
siieo  Buksh.  superseded.     The  new  decision  in  the  case 

11th  January  1848.  ^  j^^j  ^Srd  August  1849,  and  it  declares 
that  the  division  or  separation  of  interests,  in  pure  puttee- 
daree  mehals,  can  be  effected  only  under  the  provisions  of  Section 
5,  Regulation  IX.  of  1811.  By  this  Section,  any  putteedar  in  the 
occupancy  of  a  specific  quantity  of  land  in  a  pure  putteedaree  vil- 
lage may  require  the  Collector  to  '^  allot  the  separate  assessment 
of  such  share.'^ 

The  village  now  in  question,  mouzah  Kaharah  Khas,  is 
stated  by  the  Judge  to  be  imperfect  putteedaree.  The  par- 
ticulars, however,  recorded  in  other  parts  of  the  decree,  in  regard 
to  the  constitution  of  the  village^  render  it  doubtful,  whether 
the  term  ''  imperfect  putteedaree*^  has  been  accurately  used* 
So  far  as  the  cultivated  lands  are  concerned,  the  village  iqppears^ 
from  the  settlement  papers,  and  by  the  admission  of  the  parties, 
to  be  pure  putteedaree.  There  are,  according  to  the  khusreh  and 
roobakaree  of  settlement,  25th  June  1839,  183  beegahs  17  bis- 
wahs  shamildt  land,  designated  '^  zemeen  mooshturrikeh,  baghat, 
purtee  judeed,  talao,  abadee,  bheet,  roh,  malee/*  and  it  is  the 
plaintiff ^s  share  in  the  shamildt,  together  with  a  separate  ''allot- 
ment'^  of  the  assessment  on  his  entire  holding,  which  is  the  object 
of  the  present  suit.  It  is  true  that  the  plaint  sues  for  a  division 
under  Regulation  XIX.  of  1814,  but  the  Court  regard  this  as  a 
very  immaterial  error.  The  contents  of  the  plaint  show  clearly 
that  the  plaintiff  did  not  desire  a  division  under  Regulation  XIX. 
of  1814.  He  desired  his  share  of  the  shamildt  lands,  and  sepa-' 
rate  responsibility. 
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Although  the  whole  of  the  188  beegahs  17  biswahs  are  record- 
ed as  shamildt,  jet,  on  a  close  examination  of  the  khusreh,  it 
appeared  that  76  beegahs  out  of  the  183  beegahs  were  entered 
with  specification  of  the  puttee  to  which  they  belonged,  and  one 
field  is  entered  as  belonging  to  both  the  parties  to  the  present 
suit:  without  more  information  than  the  mvtl  supplies,  the  Court 
are  unable  to  reconcile  these  apparently  conflicting  statements. 
It  is  however  fairly  presumable  that  the  circumstance  does  admit 
of  explanation,  for  nothing  can  be  clearer  than  the  statement 
in  the  settlement  roobakaree,  that  the  183  beegahs  17  biswahs 
are  held  in  joint  tenancy.  The  Court  will  consider  them  to  be 
so,  though  the  fact  is  not  to  be  understood  as  one  of  the  points 
ruled  by  this  decision. 

At  paragraph  167,  Section  3  of  the  printed  Directions  issued  by 
Government  for  the  use  of  the  Revenue  Department,  is  the  fol- 
lowing sentence. 

''  The  law  has  provided  that  all  co-parceners,  or  bodies  of 
co-parceners,  who  wish  to  free  themselves  from  joint  responsibi- 
lity, and  to  become  sole  possessors  of  their  own  property,  should 
have  the  power  of  claiming  the  separation  of  their  portion  of  the 
estate,  and  its  formation  into  a  distinct  estate  or  mehal.^^ 

The  Court  recogniee  this  as  a  correct  enunciation  of  the  law; 
The  right  to  a  separation  is  inherent,  as  the  law  now  stands,  in 
every  proprietor.  It  remains  only  to  determine  the  manner  in 
which  this  right  shall  be  exercised.  The  rules  contained  in 
Regulations  IX.  of  1811,  and  XIX.  of  1814  are  applicable  to  cer- 
tain known  predicaments,  amongst  which  the  case  before  the 
Court  is  not  to  be  found  ;  but  should  any  cases  unprovided  for 
arise,  the  manner  of  effecting  the  separation  must  depend  upon 
the  specific  interest  held  by  the  applicant ;  and  this  ''  specific 
interest/^  under  Section  5,  Regulation  IX.  of  1811,  it  is  the  pro-* 
vince  of  the  Civil  Courts  to  determine.  When  this  has  been 
done,  it  is  the  duty  of  the  Collector,  by  Section  3,  Regulation  XIX. 
of  1814,  (which  Section  has  evidently  general  application)  to  make 
the  butwarrah ;  but  by  Section  85,  the  Government  may  issue 
instructions  in  cases  **  unprovided  for  by  the  Regulations,^'  and 
some  instructions  of  this  nature  are  found  in  paragraph  ^93,  Sec- 
tion 5  of  the  Directions  already  referred  to,  which  contains  these 
words.  *^  The  rules  are  generally  applicable  to  its  performance" 
{%.  e.,  buttvarrahj  '^  under  orders  of  the  Civil  Court,  but  many  of 
the  steps  of  the  process,  which  are  ordinarily  submitted  to  the 
wishes  of  the  parties,  or  ruled  by  the  order  of  the  Collector^  may 
come  under  the  cognizance  of  the  Court.''  The  Court  has 
adjudged  a  certain  portion  of  the  estate  to  be  the  property  of 
the  decreeholders^  and  is  of  course  bound  to  see  that  he  is  fniilj 
treated. 
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In  the  absence,  thcD,  of  any  law  directly  bearing  tipcm  the  case, 
the  Court  consider  themselves  fully  warranted  by  the  laws  and 
rules  above  quoted  in  ruling  not  only  the  **  specific  interest''  of 
the  plaintiff,  but  also  the  principle  upon  which  the  operation  of 
butwarrah  shall  be  perfoyped. 

In  the  present  case,  there  is  no  dispute  as  to  the  cultivated 
lands  already  held  in  severalty  by  the  {daintiff,  and  these  will 
remain  in  his  possession  according  to  the  spirit  of  Regulation  IX. 
of  181 1 :  the  principle  upon  which  the  shamildt  land  should  be 
divided  is  stated  by  the  plaintiff,  and  supported  by  the  settlement 
roobakaree.  The  nominal  46  beegahs,  3  biswahs  and  11  dhoora, 
claimed  by  the  plaintiff,  are  what  his  share  in  the  shamildt  would 
amount  to  if  divided  in  proportion  to  the  quantity  of  cultivated 
land  already  held  by  him  in  severalty.  His  interest  in  the  mehal 
is  measured  by  the  quantity  of  land  in  his  occupation,  not  by 
ancestral  shares,  and  he  claims  a  proportional  share  in  the  land 
not  yet  held  in  severalty.  This  is  in  conformity  with  the  settle- 
ment roobakaree^  which,  in  allusion  to  these  183  beegahs  17  bis« 
wahs,  declares  them  to  be  '^  mootaUk  hukeeyat  moosbturrik.*^ 
The  meaning  of  these  words  is  not  beyond  dispute,  but  the  Court 
understand  them  to  imply  that  each  sharer  possesses  an  interest 
in  the  shamildt  proportional  to  his  interest  in  the  rest  of  the 
village.     The  principle  is  moreover  perfectly  equitable. 

The  Court  therefore  reverse  the  decision  of  the  Zillah  Court, 
and  decree  in  favor  of  the  plaintiff,  appellant,  declaring  him  to  be 
entitled  to  a  share  in  the  shamildt  lands  proportional  to  the  cul- 
tivated lands  already  held  by  him  in  severalty,  to  a  separate  allot- 
ment of  the  proportional  jumma  on  the  estate  thus  formed,  and  to 
the  registry  of  his  tenure  in  the  Revenue  records,  as  a  distinct 
and  independent  mehal.  , 
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7%e  24th  April,  1851. 


pA.  W.  Beqbie,     1 
Pretent:  <  H.  Lcshington,     \  Judges. 
Lh.  W.  Deane,  •  J 


CRegulaY  appeal  from  the  decision  of  MouU 

Case  No.  189of  1849.  J  «f'  MohumedZuhoor,  Principal  Sudder 
I  Ameen  of  Ghazeepore,  dated  9th  June 
L     1849. 

Dhoopun  Bai  and  oths&s^  (D^endantsJ^  AppeUant$, 

versus 
Sybd  Qasim   Ali,   (Plaintiff J,  Respondent. 

Syed  Qasim  Ali  and  Mirza  Mohumed  Ali,  oovf  Aka  Nuwab, 
purchased  talooqua  Beerpore  at  a  public  sale  held  for  the  realiza- 
tion of  arrears  of  Government  Revenue^  the  share  df  Qasim  Ali 
being  one-third  and  the  share  of  Aka  Nuwab  two-thirds.  The 
auction  purchasers  found  the  same  difficulty  in  collecting  the 
rents  which  had  been  experienced  by  the  fiscal  authorities;  land 
was  thrown  wilfully  out  of  cultivation,  and  the  new  proprietors 
were  compelled  to  have  recourse  to  the  Civil  Court,  where,  on  the 
17th  April  1843,  they  obtained  a  decree  against  the  former 
zemindi^s  for  Ks.  9,542. 

The  auction  purchasers,  now  also  decreeholders,  were  no 
more  able  to  realize  the  amount  of  their  decree  than  they  had 
been  to  collect  their  rents,  and,  moreover,  they  now  be^n  to 
quarrel  amongst  themselves.  The  former  zemindars,  with  a  view 
to  evade  execution  of  the  decree,  transferred  their  shares  in  other 
villages,  and  the  plaintifif  alleges  that  Aka  Nuwab  aided  and 
abetted  them  in  these  fraudulent  transfers,  and  supported  them 
in  their  opposition  to  the  plaintifif,  in  the  hope  of  thereby  securing 
the  whole  profits  of  the  talooqua  to  himself. 

Syed  Qasim  Ali  therefore  sues  all  parties  for  damages,  his 
co-sharer  Aka  Nuwab,  the  former  zemindars  of  talooqua  Beerpore, 
and  the  qabaladars,  who  had  purchased  the  shares  of  the  Beer- 
pore  zemindars  in  other  villages,  in  all  about  200  pei^sons.  He 
claims,  as  the  amount  of  damages,  one-third  of  Rs.  42,902-8-9, 
that  is  to  say,  one->third  of  a  sum  composed  of  his  share  of  the  decreCj 
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17th  April  1843,  and  of  the  rents  of  Beerpore  from  1247  Paslee, 
the  year  of  auction  purchase,  to  1253  Fuslee.  The  total  rents  of 
Beerpore  included  in  the  account  filed  amount  to  Rs.  33,356-15-9, 
The  damages  thus  calculated  are  laid  at  Bs.  14,300-*13-7. 

The  plaintiff  details  the  circumstances  of  the  former  suit  and 
of  the  disputes  which  ensued  between  himself  and  his  co-sharer 
on  the  occasion  of  the  realization  of,  or  rather  the  attempts 
to  realize,  the  sum  decreed,  to  both,  on  the  17th  April  1843.  He 
charges  this  defendant  with  throwing  obstacles  in  the  way  of  a 
division,  for  which  he,  the  plaintiff,  had  applied,  with  postponing 
sales  of  the  former  zemindars^  property  without  consulting 
plaintiff,  and  asserts  that  this  defendant's  object  was  to  prevent 
the  plahitiff  from  redeeming  a  certain  mortgage  held  by  this 
defendant,  and  thus  acquire  possession  of  the  whole  of  talooqua 
Beerpore. 

The  defendant,  Aka  Nuwab,  denies  having  in  any  way  inter- 
fered with  the  rights  of  Syed  Qasim  Ali,  explains  that  in  regard 
to  the  execution  of  tbe  decree  and  the  buiwarrah,  he  had  exercised 
only  his  just  rights  as  a  proprietor,  and  asserts,  in  his  turn,  that 
the  object  of  the  plaintiff  in  bringing  this  suit  is  to  evade  pay- 
ment of  a  sumof  Ks.  10,576,  due  to  this  defendant,  under  a  certain 
soolehnamah,  whereby  some  previous  litigation  in  the  Civil  Courts, 
had  been  concluded. 

The  zemindars  of  Beerpore  have  not  appeared  at  all. 

Of  the  qabaladars,  10  persons,  holding  under  eight  qabalas, 
answered,  in  the  Principal  Sudder  Ameen's  Court,  that  the  trans- 
fers  made  in  their  favor  were  bond  fide  transfers,  unconnected 
with  the  disputes  which  existed  between  the  zemindars  and  the 
auction  purchasers,  or  between  the  auction  purchasers  them- 
selves. 

The  Principal  Sudder  Ameen  divides  the  subject  very  accu- 
rately, and  lays  down  the  following  points  for  decision. 

Istly.  Can  a  suit  for  damages  be  brought,  as  this  has  been, 
against  all  these  defendants  together? 

2ndly.     What  is  the  amount  of  injury  sustained  by  the  plaintiff? 

3rdly .     Are  the  transfers  fraudulent  or  not  ? 

4tlily.  Is  the  defendant,  Mirza  Mohumed  Ali^  009/  Aka 
Nuwab,  responsible  for  any  part  of  the  damages? 

In  regard  to  the  first  point,  the  Principal  Sudder  Ameen  is  of 
t)pinion,  that  there  is  no  other  way  in  which  a  suit  could  be 
brought  against  persons  accused  of  conspiring  together  to  injure 
another. 

On  the  second,  adopts  the  plaintiff's  eatimate,  observing,  that 
he  is  without  question  entitled  to  a  third  of  the  decree,  and  that 
no  objection  has  been  made  to  the  amount  of  the  waM,  bakee. 
filed  by  the  plaintiff* 
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tn  regard  to  the  qabaladars,  the  Principal  Sadder  Ameen 
divides  them  into  two  chiases :  those  whose  deeds  of  sale  are 
dated  before  the  passing  of  the  decree,  17th  April  1843,  and 
those  whose  deeds  are  dated  after  that  event.  The  former,  he 
considers  to  be  bond  fide  transfers^  effected  with  some  acknow' 
lodged  purpose,  and  unconnected  with  the  demands  against 
talooqua  Beerpore.  The  latter,  however,  he  holds  to  be  fraudulent. 
No  necessity  for  these  transfers  is  apparent;  the  dates  sup- 
port the  supposition  that  the  only  object  was  to  evade  payment 
of  the  decree  and  of  the  Beerpore  rents  ;  and,  finally,  it  is,  in  the 
opinion  of  the  Principal  Sudder  Ameen,  clearly  established,  by  the 
evidence  in  the  case,  that,  in  these  instances,  possession  of  the 
thing  sold  was  never  delivered. 

On  the  fourth  point,  the  Principal  Sudder  Ameen  does  not 
consider  that  the  defendant,  Aka  Nuwab,  has  rendered  himself 
liable  for  damages.  The  proceedings  in  the  execution  of  the 
decree,  ipid  in  the  matter  of  the  butwarrah,  may  have  thwarted  the 
plaintiff,  but  the  acts  of  this  defendant  were  those  which  a 
co-sharer  was  entitled  to  perform,  and  cannot  render  him  responsi- 
ble for  damages.  This  appears  to  have  been  the  principal  point  in 
the  suit,  but  no  appeal  hais  been  preferred  against  the  decision  of 
the  lower  Court  in  regard  to  it. 

From  the  decision  of  the  Principal  Sudder  Ameen,  two  appeals 
have  been  preferred.  One,  by  Dhoopun  Rai  and  others,  qabaladars 
of  the  class,  which  has  been  declared  to  be  fraudulent,  and  another, 
by  Aka  Nuwab,  who  has  not  been  allowed  his  costs. 

Dhoopun  Bai  and  others  commence  their  appeal  by  raising  the 
usual  objection  to  the  form  in  which  the  suit  has  been  brought, 
none  of  which  appear  to  the  Court  to  be  such  as  should  affect  the 
decision.  They  then  go  on  to  declare,  as  before,  that  the  transfers 
made  to  them  were  bmd  fide  transfers,  and  they,  lastly,  object  to 
the  amount  of  the  damages  given  against  them. 

So  far  as  the  nature  of  these  transfers  is  concerned,  the  Court 
see  no  reason  to  differ  with  the  Principal  Sudder  Ameen,  but  they 
consider  the  objection  of  the  iqppellants  to  the  amount  of  damages 
to  be  deserving  of  attention.  The  Principal  Sudder  Ameen  by  his 
decision  has  made  the  holders  of  13  deeds  of  sale  jointly  and 
severally  responsible  for  the  plaintiff^s  share  in  the  decree  17th 
April  1843,  and  in  the  rents  ci  Beerpore  from  1247  to  1253 
Fuslee.  The  Court  do  not  consider  that  the  decree  and  the  rent- 
roll  constitute  a  just  measure  of  the  responsibility  of  the  appel- 
lants. The  qabaladars  can  have  injured  the  plaintiff  only  to  the 
extent  of  the  value  of  the  property  fraudulently  purchased.  That 
value  should  be  the  measure  of  the  damages  awarded  against  them* 
As  the  ascertainment  of  this  value  has  not  occupied,  the  attention 
of  the  Court  of  first  instance,  some  difficulty  has  been  experienced 
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in  determining  it;  but  enough  is  to  be  found  in  the  misl  to  enable 
this  Court  to  pass  a  final  and  equitable  order^  and  to  obviate  the 
necessity  of  a  remand.  Of  the  13  go^a/o^^  the  holders  of  which  have 
been  declared  liable  for  damages,  eight  are  with  the  misl:  the  par- 
ticulars of  three  more  are  to  be  gathered  from  the  petitions  of  the 
qabaladars  filed  with  the  misl :  the  two  remaining  are  found  by 
the  Court,  on  evidence  sufficient  for  the  purpose,  to  be  as  follows  : 
1 .  Bhoor  Bai,  qabaladar,  Rs.  498,  dated  6th  January  1847 ;  and  ^nd, 
Moorleedhur^  qabaladar,  Rs.  100,  dated  19th  December  1846.  The 
Court  hold  that  for  the  purposes  of  this  suit,  the  price  entered  in 
the  qabalas  represents  the  value  of  the  property  sold,  and  this 
Talue  has  been  declared  above  to  be  the  measure  of  the  damages 
to  be  awarded  against  the  qabaladars.  Under  the  circumstances  of 
the  case^  the  qabaladars  might  legally  have  been  declared  jointly 
and  severally  responsible,  but  as  the  value  of  each  transfer  is 
known,  there  exists  no  necessity  for  an  order  which  might  bear 
more  heavily  upon  individuals  than  upon  the  whole.  The  Court 
therefore  declare  that  the  appellants  are  severally,  and  not  jointly, 
responsible  to  the  plaintiff  for  damages  to  the  amount  entered  in 
the  deed  of  sale  of  each  as  purchase  money;  but  where  one  deed 
of  sale  contains  the  names  of  more  than  one  purchaser,  then  such 
purchasers  shall  be  jointly  and  severally  responsible  to  the  extent 
of  the  purchase  money  entered  in  such  deed  of  sale. 

The  decree  of  the  Principal  Sudder  Ameen  is  modified  accord<* 
ingly. 
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The  24>fh  April,  1851. 
W.  Beobie^ 

LUSHINGTON, 

W.  Deane,      J 


fA.    ..._„_, 
J^resent:  <  H.  Lushington,      )>  Judges. 


C  Regular    appeal  from    the  decision   of 

r«.o»  M^  10/I  ^    iQ>iQ     J      Moulvee  Mokumed  Zuhoor,  Principal 
Case  JNo.  194  of  1849.  <       c*  jj       ^  j*  ^l  j  ^j 

I       Sudaer  Ameen  of  Ghazeepore,  dated 

L     9/AJMntfl849. 
MmzA  MoHUMED  Ali,  oorf  Aka  Nuwab,  (Defendant) ,  Appellant^ 

versus 
Syed  Qasim  Ali,  (Plainiiffjy  Respondent. 

For  tlic  particulars  of  this  case  see  the  above  decision,  No.  189, 
Dhoopun  Rai,  &c.^  appellants,  versus  Syed  Qasim  Ali,  respondent, 
of  this  date.  Mirza  Mohumed  Ali  has  appealed,  separately,  to 
obtain  an  order  for  costs.  These  were  not  allowed  him  by  the 
Court  below,  on  the  ground  that  the  plaintiff  had  made  this  appel- 
Ig-nt  a  defendant  for  the  purpose  of  determining  plaintiff's  share. 
If  the  appellant  had  done  any  thing  amounting  to  a  denial,  that, 
the  plaintiff  was  a  one-third  sharer  intalooqua  Beerpore,  or,  if  he 
had  disputed  the  fact  in  his  juwab  dawa,  the  refusal  to  allow 
appellant  his  costs  might  have  been  maintained.  As  it  is,  the 
Court  do  not  see  any  good  ground  for  refusing  them.  Aka 
Nuwab  has  not  been  found  to  be  a  wrong  doer,  and  he  has  never 
asserted  that  the  pkintiff  did  not  possess  the  share  claimed  by 
him  in  talooqua  Beerpore. 

In  the  opinion  of  the  Court  the  appellant  is  entitled  to  costs, 
and  the  decision  of  the  Principal  S udder  Ameen  is  modified 
accordingly. 
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The  24dh  April,  1851. 


fA.  w. : 

?:  J  H.  Lus 


Beobie,  "I 
Present:  ^  H.  Lushington,  yJudpes^ 
Deane^   J 


r  Special  appeal  from  the  decision  of  Doobi 

Case  No.  56  of  1851.  J  "J^^^^^  ^^'^^>  Additional  Principal 
]  Sudder  Ameen  of  AztmgurK  dated 
L     28M  June  1850, 

Sheo  Dass,  [Defendant),  Appellant^ 

versus 

MussuMAT  LoNGEE^  {Plaintiff),  Respondent. 

This  was  a  suit  to  obtain  division  of  a  one-anna  six-gnndah 
share  in  niouzah  Koorlee  Joferpore^  and  a  2-anna  13-gundah  share 
in  mouzah  Birjla. 

The  plaintiff  represented  that  there  were  two  puttees  in  these 
estates  known  by  the  distinctive  appellations  of  Hoolas  Rai  and 
Bas  Rai.  The  cultivated  land,  and  the  houses  of  the  cultivators, 
had  been  divided  between  the  two  puttees,  the  culturable  but  waste 
land^  baghs,  tanks,  &c.  remaining  in  common,  the  putteedaree 
system  of  revenue  management  prevailing  in  puttee  Hoolas  Rai, 
of  which  plaintiff  is  a  co-parcener,  and  the  beegahdaree  system  ob- 
taining in  the  Bans  Rai  puttee.  Plaintiff  further  states  that  at  the 
time  of  the  division  being  made  by  the  OflScers  of  Government,  no 
land  marks  were  erected,  and  that,  conseq^uently,  the  boundaries  of 
the  several  fields  had  fallen  into  confusion,  {khult  mult  ho  guya)  she 
sues  therefore  to  obtain  a  fresh  division  both  of  the  cultivated  and 
uncultivated  lands. 

The  Moonsiff  decreed  in  favor  of  plaintiff,  with  a  proviso,  that 
the  new  division  should  not  in  any  way  interfere  with  the  division 
previously  made  of  the  cultivated  land.  This  decision  was  upheld 
in  appeal  by  the  Additional  Principal  Sadder  Ameen. 

A  special  appeal  was  admitted  to  determine,  ^^  whether  the  plain** 
tiff  ought  not  to  have  been  noi^suited.  her  claim  to  have  a  new 
division  of  the  entire  estate,  under  the  circumstances  of  the  case, 
being  untenable :  also,  whether  the  decisions  of  the  Moonsiff  and 
Principal  Sudder  Ameen  are  not  inconsistent  with  the  claim  asserted 
by  the  plaintiff.'' 

The  Court  are  of  opinion  that  the  suit  of  the  respondent  is  irre- 
gular, and  entails  on  her  the  penalty  of  nonsuit,  it  being  admitted 
by  her  that  a  division  of  the  cultivated  lands  had  already  been 
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regularly  effected  by  the  Kevenae  Authorities*  She  was  not  at 
liberty  to  bring  a  suit  to  effect  a  new  division^  nor  do  the  circum- 
stances of  the  original  division  having  fallen  into  confusion^  and  the 
common  possession  of  the  uncultivated  portion^  afford  suflScient 
ground  for  the  institution  of  such  a  claim.  If^  as  alleged  by  the 
respondent^  or  rather,  as  is  to  be  inferred  from  her  petition  of 
plaint,  she  has  been  dispossessed  of  ^  any  portion  of  the  land 
allotted  to  her  by  the  division,  she  was  at  liberty  to  sue  for  the 
recovery  of  the  same,  it  resting  with  her  to  point  out  the  lands  of 
which  Ae  has  been  dispossessed.  If,  on  the  other  hand,  she  desired 
to  obtain  separate  possession  of  her  portion  of  the  unddvided  land, 
'the  Court  was  equally  open  to  her.  But  she  cannot  sue  (as  she  has 
most  clearly  done)  for  a  fresh  division  of  the  entire  mouzah,  and  the 
attempt  of  the  lower  Courts  to  reconcile  their  decree  in  the  respond- 
ent's favor,  with  the  recognition  of  the  existing  division,  involves  a 
contradiction.  There  is  such  a  studied  ambiquity  in  the  petition  of 
plaint,  that  it  is  not  easy  to  ascertain  what  the  real  object  of  the 
suit  is,  but  it  certainly  may,  without  any  forced  construction,  be 
understood  to  claim  a  redivision  of  the  entire  mouzahs,  a  mean- 
ing which,  though  disavowed  by  the  respondent,  is  still  attached 
to  it  by  the  appellants. 

The    decisions  of  the  lower  Courts   are    reversed,  and  the 
respondent  nonsuited. 


Present 


The  2iih  April^  1851. 

fA.  W.  Beobib,  ■] 
:  -^  H.  LusHiNOTON,  VJudges. 
LH.  W.  Dbanb,  J 


r  Special  appeal  from  the  decision  of  DoobS 

Cask  No.  57  o^  1851. J     ^^^^T'"^'  f^^^V^  ^^f. 
I      Sudder  Ameen    of  Aztmjurh,    dated 

L    2Sih  June  IS50. 
Shbo  Dass  Rai,  (Defendant),  Appellant, 
versus  j 

PuRMA  Rai  and  others,   (Plaintiffs),    Respondents. 

The  circumstances  of  this  case  are  identical  with  those  of  case 
No.  56,  this  day  disposed  of,  and  a  special  appeal  was  admitted, 
and  the  decisions  of  the  lower  Courts  reversed,  on  precisely  the 
same  grounds.  It  is  unnecessary  therefore  to  do  more  than  refer 
to  that  decision. 
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The  lit  May,  1851. 
Present:  H.  "W.  Dsank,  Judge, 

f  Regular  appeal  from  the  decision  of 

Cask  No.  182  of  1849.J      ^^^J"^'  ^^,^f^^ 

I      Ameen    of   Ohazeepore,  dated    7th 

L     March  1849. 

Bhowannbb   Bissashor  Pershad  Sinqh^  (PlaviU\ff)y 

Appellant, 

eersue 

SooFUL  Singh  and  others^  (Defendants J  Respondents. 

The  suit  is  brought  to  obtain  possession  of  moosahs  Moon- 
dearee  and  Mnllooah,  appertaining  formerly  to  the  jage&t 
of  Kesho  Baboo^  in  zillah  Ghaseepore^  and  to  recover  toasildt, 
from  Jeyt  1^52  to  1254  Fuslee,  amounting  to  Rs.  5^766:  the 
full  value  of  the  claim  is  Rs.  9,768-8-6. 

Mousahs  Moondearee  and  Mullooah  are  bordered  by  a  village 
named  Chorekund,  and  the  inhabitants  of  the  latter^  finding 
themselves  injured  by  encroachments  on  the  part  of  certain  of 
the  proprietors  of  Moondearee  and  Mullooah^  sued  them,  and,  in 
February  1836,  obtained  a  decree  against  them.  In  1841,  on 
the  resumption  of  the  jageer  of  Kesho  Baboo,  mouxahs  Moon- 
dearee and  Mullooah  were  brought  under  settlement;  a  furd 
putieedaree  was  drawn  out,  in  which  the  interest  of  the  several 
sharers  were  specified,  Munogee  Lall,  a9ano(m^6,being  appointed^ 
with  the  consent  of  the  community,  a  referee  in  case  of  dis- 
putes. The  proprietors  of  Chorekund  afterwards  put  in  exe- 
cution the  decree  they  held,  and  brought  to  sale  the  rights  of 
such  of  the  sharers  of  mouzahs  Moondearee  and  Mullooah  as 
had  been  cast  under  the  decree.  The  plaintiff,  in  1845,  became 
the  purchaser.  He  objects  to  the  furd  putteedaree  drawn  out 
at  settlement,  and  claims  to  be  recorded  sole  owner  in  virtue 
of  his  purchase. 

A  genealogical  table  is  produced  by  the  defendants,  showing 
their  descent  £rom  the  original  proprietor.  Hut  Suhai.  The  plain- 
tiff is  himself  a  sharer  in  the  mouzahs,  as  heir  of  Boop  Suhai, 
one  of  the  sons  of  Hut  Suhai.  It  is  urged,  that  the  plaintiff  can- 
not take  exception  to  the  specification  of  shares  made  out  at  the 
settlement,  for  not  only  was  it  prepared  before  the  purchase 
took  place,  under-  which  this  claim  is  preferred,  but  was  assented 
to  by  the  plaintiff  himself  in  his  capacity  of  sharer,  as  heir  of 
Boop  Suhai^  as  above*     Nor  assented  to  only ;  it  was  pleaded 
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by  the  plaintiff  in  his  own  favor,  in  answer  to  a  claim  whicli 
Sirbdowan  Singh  and  others  brought  for  a  share  in  the  mouzahs, 
and  which  was  dismissed  by  the  Judge,  in  appeal,  in  Jure  1844. 
The  sale  of  the  rights  of  those  sharers,  against  whom  the  zemin- 
dars of  Chorekund  got  their  decree,  cannot,  it  is  pleaded,  affect 
the  interests  of  the  remaining  proprietary  body.  The  Principal 
Sudder  Ameen  pronounced  the  plaintiff  entitled  to  an  eight- 
anna  share  in  the  mouzahs,  with  proportionate  warildt  from  the 
date  of  decree.    The  claim  to  wasildt  for  past  years  was  rejected. 

The  lower  Court  has  taken,  as  the  basis  of  its  adjustment  of  the 
matter  in  dispute,  the/i*rrf  tufreek  of  the  settlement,  and,  com- 
paring it  with  the  sale  papers,  has  awarded  to  the  plaintiff  a  pro- 
prietary title  to  the  interests,  as  defined  in  the/wrrf  tufreek,  <rf 
those  against  whom  the  sale  process  was  carried  out.  Against  a 
determination  so  obviously  equitable  can  only  be  pleaded,  as  has 
been  pleaded,  the  utter  worthlessness  of  the  furd  tufreek.  The 
sufficient  answer  to  this  plea,  however,  will  be  foimd  in  the  fitct, 
which  has  been  established  in  defence,  and  noticed  above,  that 
the  plaintiff,  when  made  a  defendant  at  the  suit  of  Sirbdowan 
Singh  and  others,  rested  his  opposition  on  the  correctness  of  this 
very  document.  The  defendants  have  shown  that  he  appealed 
to  it  when  a  purpose  was  to  be  served  by  proving  it  valid.  Now 
that  he  finds  it  to  stand  in  his  way,  he  asserts  that  it  has  been 
prepared  fraudulently. 

Besides  the  obj^ction^to  the  furd  putteedaree,  which  has  been 
renewed  in  appeal,  the  plaintiff  contends  that  he  purchased,  at 
the  auction  sale,  the  tights  of  one  Gunga  Singh,  whose  name  has 
been  changed  by  the  defendants  to  Gunga  Ram  Singh,  with  the 
view  of  exempting  him  from  the  operation  of  sale.  The  reascm 
assigned  by  the  plaintiff  for  the  change  is,  that,  whereas  there 
are  several  sharers  in  the  estate  of  the  name  of  Gunga  Singh, 
only  one  is  possessed  of  any  considerable  interest,  and  his  rights^ 
which  ought  to  have  passed  to  the  plaintiff,  are  still  reserv^  to 
him  under  the  name  of  Gunga  Ram  Singh.  The  averment  is  not 
made  good  on  examination  of  the  record,  the  decree  had  by  the 
zemindars  of  Chorekund  is  found  to  include  three  persons,  hf 
name,  G-unga  Singh,  and  the  rights  of  three  persons,  bearing  that 
name,  having  been  duly  made  over  to  plaintiff.  It  is  true  that  the 
koorseenamah  put  in  at  settlement  gives  four  persons  by  name 
Gunga  Singh,  as  heirs  of  Roop  Suhai,  and  does  not  exhibit 
what  the  hissehkushee,  drawn  up  at  the  same  time,  (12th  October 
1841),  exhibits,  viz.,  a  person  by  name  Gunga  Ram  Singh,  as  heir 
of  Chuttergung: — why  the  two  papers  should  differ  in  an  important 
particular  is  not  explained,  unless  it  be,  that  the  kooneenamah 
now  given  in  is  the  document  which  was  aUuded  to  by  the  arbi- 
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trator  Munogee  Lall^  when^  Mjhown  by  the  record^  he  intimated 
to  the  Collector  that  a  certain  koorseenamah,  which  had  been 
made  out^  was  not  correct,  and  that  an  accurate  table  of  descent 
would  be  prepared  at  a  future  time.  But  independently  of  any 
direct  proof  that  the  defendants  have  perpetrated  the  fraud  im- 
puted to  them,  the  Principal  S  udder  Ameen,  in  noticing  the 
point  in  his  judgment,  clearly  demonstrates,  that  Giinga  Bam 
Singh  is  not  one  of  those  whose  rights  have  passed  into  the  plain- 
tiffs' hands,  because  this  very  Giinga  Ham  Singh  joined  with 
Soopul  Singh  and  others  in  a  suit  in  1847^  for  division  against  the 
plaintiff,  without  any  objection  to  his  right  of  action  being  taken 
by  the  plaintiff.  Had  the  plaintiff  been  able  to  say  that  he  had 
previously  purchased  the  rights  of  the  person  suing  him,  it  is  not 
to  be  supposed  that  so  very  sufficient  an  answ^  would  not  have 
found  a  place  in  his  reply  to  the  plaint.  Yet  ho  such  plea  was 
raised,  and  the  suit  terminated  in  1848,  in  favor  of  Ghinga  Ram 
Singh,  and  those  associated  with  him.  It  is  also  urged,  in  appeal, 
that  Koloo  Singh,  one  of  the  defendants,  who  at  tirst  joined 
others  of  the  defendants  in  an  ikbaldavee,  was  afterwards  allowed 
to  retract;  but  I  agree  with  the  Principal  Sudder  Ameen  in 
thinking  that  the  ikbaldavee  was  not  voluntarily  made.  I 
further  concur  yfhh  the  Principal  Sudder  Ameen  in  holding  that 
the  plaintiff's  claim  to  wasildt  for  past  years  is  sustained  by  no 
proof  whatever.  There  exists,  therefore,  no  re^ason  for  disturb- 
ing the  judgment  of  the  Court  below,  and  the  appeal  is  dis- 
missed. 


'  The  eth  May,  1851. 
Present:  H.  W.  Deane,  Judge. 

C Regular  appeal  from  the  dectsiom  of 
n  XT  OAO  ^,  iQKn  J  ^^'  J'  Mercer,  Principal  Sudder 
Case  No.  202  OP  1850.    4      Ameen  of  Fur^kabadTdated  m 

L     August  1850. 
MoHUN  Lall  and  Thakoob  Dass,  fPlainiiffsJ,  Appellants, 

versus 
MussxjMAT  Ghibsma  ai9d  othebs,  ('Defendants J,  Respondents. 
The  object  of  this  suit,  which  has  been  brought  by  the  plaintiffs 
as^^aupers,  is  to  establish  a  reversionary  title  to  one-half  of  the 
entire  property  formerly  belonging  to  chowdhree  Oodey  Chund, 
and  to  prevent  the  alienation  of  his  estates  in  favor  of  chowdhree 
Jey  Chujid^  adopted  son  of  Induqeet^  who  was  the  only  son  dT 
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Oodey  Chund.  Chowdhree  Oodey  Chund,  who  died  thirty-fear 
or  thirty-five  years  ago,  leaving  large  landed  property,  had  three 
wives;  by  his  first  wife, he  had  adaughter,  with  whom  Sheo  Suhai^ 
father  of  the  plaintiffs,  intermarried;  by  the  defendant  Thakoo- 
rain  Sahiba,  another  wife,  he  had  a  son  named  Induijeet,  who 
died  in  1825,  without  issue;  by  his  third  wife, he  had  two  daugh- 
ters, Holasa  and  Bilasa,  who  are  also  made  defendants  in  this 
action.  It  is  contended  that  within  twelve  years  from  the  date 
of  suit  chowdhree  Jey  Chund  has  been  recorded  in  the  Ckdlector's 
books  as  son,  by  adoption,  and  heir  of  Induijeet,  and  that  such 
record  furnishes  a  cause  of  action  to  the  plaintiffs,  inasmuch  as 
it  constitutes  an  interference  with  the  legitimate  evolution  of 
Oodey  Chund's.  property,  half  of  which  would,  but  {or  the  adop- 
tion complained  of,  eventually  descend  to  the  plaintifb,  and  half 
to  the  ofi'spring  of  Oodey  Chund's  third  wife. 

It  is  stated,  in  defence,  that  on  the  death,  in  1825,  of  Oodey 
Chund's  son,  Induijeet,  as  above,  his  widow,  Maharanee,  succeed- 
ed,  and  that  Maharanee,  with  the  previously  obtained  omsent  of 
her  husband,  adopted  the  defendant,  Jey  Chund,  in  1890,  oi  the 
Sumbut  year,  or  eighteen  years  prior  to  the  institution  of  the 
suit.  Maharanee  survived  her  husband  about  twelve  years,  and 
the  estates  then  passed  to  Thakoorain  Sahiba,  mother  of  Indur- 
jeet.  With  respect  to  a  suit  alluded  to  in  the  plaint,  brought  by 
the  plaintiffs  on  25th  September  1837,  for  a  portion  of  the  pro- 
perty left  by  Oodey  Chund,  and  decided  hf  roMeenamah  on  the 
7th  June  1838,  it  is  urged  by  the  defendants,  that  the  plaintifis 
expressly  admitted,  on  that  occasion,  their  knowledge  of  the 
adoption  of  Jey  Chund  two  years  before,  or  in  1835.  That  suit 
resulted  in  a  razeenanuA,  on  the  defendant  Thakoorain  Sahiba 
agreeing  to  make  an  allowance  to  the  plaintiffs  at  the  rate  of 
one  rupee  per  diem. 

The  Principal  Sudder  Ameen  has  dismissed  the  claim,  as  bar- 
red by  the  limitation  law. 

The  rejection  of  the  claim  by  the  Principal  Sudder  Ameen  is 
vndoubtedly  comet.  Some  stress  has  been  laid  both  in  the  judg- 
ment of  the  Principal  Sudder  Ameen,  and  in  the  pleadings  in 
defence,  on  the  failure  of  the  plaintiffs  to  institute  the  present 
action  within  twelve  years  from  the  date  of  Indurjeet^s  death,  bat 
I  think  unnecessarily,  because,  if  the  widow  of  Liduijeet  Maha- 
ranee, and  after  her,  Thakoorain  Sahiba,  had  a  title  to  succeed 
pareferable  to  any  which  the  j^intiffii  could  set  up,  no  cause  of 
action  was  offered  to  the  plaintiffs  during  the  life-time  of  Maha- 
ranee  and  Thakoorain  Sahiba,  unless  on  the  special  ground  that 
their  reversionary  interests  were  effected  by  some  act  similar  to 
that  now  complained  of.  The  plaintiffs  cannot  maintain,  how- 
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e^'er^  as  they  are  disposed  to  maintain^  that  the  suit  is  within  the 
legal  limits  because  brought  within  twelve  years  from  the  date 
of  the  decision^  by  razeenamah,  of  their  suit  in  June  1888,  for 
it  is  obvious  that  any  suit,  founded  on  an  alleged  non-fultilment 
of  the  agreement  then  entered  into,  must  be  restricted  in  its 
object  to  an  enforcement  of  the  payments  then  promised,  and 
•aid  to  be  now  withheld.  It  was  not,  as  the  plaintiffs  desire  to 
make  out,  a  condition  of  that  agreement,  that  neglect  to  pro* 
vide  the  stipulated  maintenance  should  throw  open  the  question 
of  Jey  Chund's  adoption.  So  far  from  it,  the  present  demand  is 
vitiated  rather  than  favored  by  what  was  then  done,  since  it 
might  be  held^  not  unreasonably,  that  any  cause  of  action  arising 
out  of  the  adoption  of  Jey  Chund  was  extinguished  by  the 
result  of  that  suit.  Even  if  it  be  allowed,  however,  that  the 
question  of  the  adoption  has  not  already  been  finally  disposed 
of,  then  certainly  the  present  cause  of  action  is  not  the  record 
of  Jey  Chund's  name  in  the  Collector's  books,  but  the  act  of 
adoption  itself.  The  adoption  is  the  act  which,  while  it  endowed 
Jey  Chund  with  all  the  rights  and  privileges  of  a  son  actually 
bom  to  Induijeet,  cut  off  from  the  plaintiffis  the  prospect  of 
eventual  succession  under  a  division  of  Oodey  Chund's  entire 
property  between  his  daughters  and  their  issue.  That  this 
adoption  took  place  in  1835  has  been  averred  by  the  plaintiffs 
in  1837,  as  a  fact  within  their  knowledge,  consequently,  a  suit 
brought  on  the  12th  April  1850,  as  this  has  been,  with  the  object 
of  setting  the  adoption  aside,  is  not  brought  within  the  period 
prescribed  by  law.    The  appeal  is  dismissed. 

The  10/A  May,  1851, 
Present:  A.  W.  Beobie,  Judge. 

especial    appeal  from    the    decision    of 
Case  No,  92  o?  1851.4      /.  8.  Clarke,  Esq.,  Judge  of  Azimgurh^ 
[^     dated  14/A  January  1851. 

IsHREs  Rai  and  others,  fPlainttffsJ^  Appellants, 

versus 

SuKNAM  Rai  and  others,  {Defendants,;  Respondents. 

The  particulars  of  this  case  will  be  found  at  pages  8  and 
4  (tf  the  printed  decisions  for  Zillah  Aximgurh,  for  the  current 
year.  Both  parties  appealed  to  the  Judge  from  the  decision  of 
the  Additional  Principal  Sudder  Ameen;  the  plaintiffs  being  dis- 
satisfied at  having  a  portion  of  their  claim  dismiued,  and  the 
defendants  at  a  portion  being  decreed  against  them.    In  appeal 
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the  Judge  upheld  that  part  of  the  Principal  Sadder  Amecn's 
decision  which  was  unfavorable  to  the  plaintiffs^  and  reversed  that 
part  which  was  favorable  to  them.  In  other  words^  he  dismissed 
theplaintiff^s  claim  in  toto.  From  this  decision  a  special  appeal  was 
preferred  by  the  plaintiffs  and  admitted  on  the  following  grounds. 

^^I  admit  a  special  appeal  to  determine^  whether  the  Judge  was 
warranted  in  partially  reversing  the  decision  of  the  Additional 
Principal  Sudder  Ameen  without  recording  a  fuUer  statement 
of  the  reasons  upon  which  his  decision  is  grounded.^' 

The  Court  observe  that  the  Additional  Principal  Sudder  Ameen 
has  recorded  at  considerable  length  his  reasons  for  decreeing  as  he 
did.  On  the  other  hand^  the  decision  of  the  Judge  is  so  extremely 
eoncise^  that  it  is  utterly  impossible  for  this  Court  to  decide,  on 
inspection  of  the  two  decrees,  which  of  the  two  is  the  correct  one. 

Li  his  decision  on  the  defendants  appeal,  the  Judge  refers  to 
his  decision  on  the i^/aen/e}!^ appeal,  for  hiBreasons  for  dismissing 
the  plaintiffs^  suit  in  toto.  On  referring  to  that  decision,  I  find  the 
whole  of  the  Judge^s  reasons  comprised  in  the  following  brief 
sentences.  *'  The  documents  filed  by  thie  defendants  substantiate 
the  facts  of  the  case  as  above  narrated,  and  the  whole  of  the  cir* 
eumstances  seem  to  favor  the  right  of  the  defendants.  The  plain- 
tiffs put  forward  no  evidence,  documentary  or  oral,  to  satisfy  me 
as  to  their  title  to  any  of  the  four  gardens  claimed  by  them,  and 
in  the  absence  of  more  convincing  proof  on  their  part,  I  concur 
in  the  decision  arrived  at  by  the  Principal  Sudder  Ameen,  so 
far  as  the  appellants  are  concerned  in  the  present  instance,  and 
dismiss  the  appeal  with  costs.''  This  style  of  decree  is  equally 
unsatisfactory  to  the  losing  party  and  to  this  Court,  which  has 
to  determine  as  to  its  justice.  Thereis  not  the  slightest  attempt  at 
argument  ]  no  reasons  (strictly  so  to  speak)  given  in  refutation 
of  the  arguments  of  the  Principal  Sudder  Ameen  ;  and  without 
these,  it  is  impossible  in  the  Court  of  ultimate  appeal  to  record 
any  opinion  on  the  merits  of   the  case.      In  a  precedent  of  the 

Calcutta  Sudder  Court  noted  in  the 
IS'iTjdi^o.^'^"*''  margin*  the  foUowing  wholesomerulc 
is  laid  down  by  two  of  the  Judges 
of  that  Court,  viz.,  "that  a  decree  of  a  lower  Court  is  not  to  be  set 
aside  without  a  full  statement  and  consideration,  of  all  the  rea- 
sons upon  which  it  is  grounded.''  The  present  decision  certainly 
does  not  fulfil  the  above  requirement,  and  it  is  accordingly  an- 
nulled, in  order  that  the  Judge  may  reconsider  his  decision,  and 
record  a  fresh  judgment,  setting  forth  his  reasons  in  detail  for 
disapproving  of  that  part  of  the  Principal  Sudder  Ameen's  deci- 
sion, which  is  favorable  to  the  plaintiffs,  should  he,  on  recon- 
sideration, see  no  reasons  for  coming  to  a  different  conclunon. 
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ne  13/A  May,  1851. 
Present:  A.  W.  Begbie^  Judge. 


Casb  No.  25  ov  1851.    ^ 


^Special  appeal  from  the  decision  of 
Moulvee  Mohumed  Hussun  Khan, 
Principal  Sudder  Ameen  of 
Bareilly,  dated  Qlst  May  1850. 

NujEBB  Khan,  f  Defendant  J,  Appellant, 

versus 

Mujjoo  Khan,  (Plaintiff),  Respondent. 

This  was  a  suit  to  obtain  possession  of  one-sixth  of  the 
xemindaree  of  Khidowra,  &c.,  six  villages,  agreeably  to  a  bye- 
namah  executed  by  the  defendants,  Mohumed  Syed  Khan  and 
fiyed  Mohumed  Khan,  in  favor  of  the  plaintiff,  under  date  22nd 
September  1849.  The  defendants,  Mohumed  Syed  Khan  and 
Syed  Mohumed  Khan,  filed  an  ikbaldawa.  The  defendant, 
Nujeeb  Khan,  objected  that  the  said  byenamah  was  fraudulent 
and  invalid,  inasmuch  as  the  dakhil  kharij  of  the  estates  had 
been  prohibited  by  the  Court,  and  the  byenamah  had  been  fabri- 
cated, in  order  to  prevent  him  (Nujeeb  Khan)  from  realizing  the 
amount  of  a  money  decree,  which  he  had  obtained  against  the 
sellers,  Sijeed  Khan,  Syed  Mohumed  Khan  and  others. 

The  Moonsiff  was  of  opinion  that  the  transfer  was  fraudulent 
and  collusive,  and,  consequently,  invalid,  for  the  reasons  stated  by 
the  defendant,  Nujeeb  Khan,  and  dismissed  the  plaintiff's  suit. 
In  appeal,  the  Principal  Sudder  Ameen  took  quite  a  different 
view  of  the  case,  and  passed  a  decree  in  the  plaintiff^s  favor. 

A  special  appeal  was  admitted  to  try,  Istly.  ^^  Whether  the 
Principal  Sudder  Ameen  is  not  in  error  in  ruling  that  the  trans- 
fer of  the  estate  by  the  defendants,  Mohumed  Syed  and  Syed 
Mohumed,  to  the  plaintiff,  Mujjoo  Khan,  was  not  barred  by  the 
prohibition  of  dakhil  kharij  contained  in  the  Moonsiff's  rooba- 
karree  of  the  13th  September  1849,  in  the  case  of  Nujeeb  Khan, 
plaintiff,  versus  Mohumed  Bussool  Khan  and  others,  defendants. 
2ndly.  Whether  (admitting  the  legality  of  the  said  transfer) 
the  Principal  Sudder  Ameen's  decision  be  not  incomplete,  inas- 
much as  he  has  recorded  no  opinion  relative  to  the  alleged 
collusive  nature  of  the  transfer,  the  fact  of  such  collusion  having 
been  found  by  the  Court  of  first  instance.'^ 

In  regard  to  the  first  point  of  the  certificate,  I  am  of  opinion, 
that  had  the  proceedings  of   the  Moonsiff,  under  date   13th 
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September  1849,  been  in  all  respects  compUie,  it  would  have 
rendered  the  subsequent  transfer  to  the  plaintiff  invalid,  for 
although  the  application  of  the  plaintiff  was  confined  to  the 
prohibition  of  the  dakhil  kharij  in  favor  of  the  son  of 
Aussool  Khan,  (one  of  the  defendants  in  the  other  suit),  the 
order  of  the  Moonsiff  was  general  and  prohibited  any  dakhil 
kharij  whatsoever.  The  plaintiff  in  that  stdt  was  then  aware  or 
apprehensive  of  a  particular  transfer,  and  made  this  only  the 
ground  of  his  application,  *  and  in  this  respect  his  proceeding 
was  quite  regular.  But  the  respondent's  vakeel  now  urges,  that 
the  simple  fact  of  the  Moonsiff  having  addressed  a  roobakaree 
to  the  Collector  to  prohibit  ^the  dakhil  kharij^  is  not  sufficient  to 
invalidate  a  transfer  made  in  opposition  to  the  Court's  mandate, 
and  that  it  was  incumbent  on  the  Moonsiff  to  issue  a  proclamation 
of  attachment,  under  the  provisions  of  Clause  2nd,  Section  5, 
Begulation  IL  of  1806,  which  was  not  done.  I  admit  the 
force  of  this  argument.  The  words  of  the  law  are,  "  the  attach- 
ment in  such  cases  shall  be  made  by  a  written  order  of  the 
Court  to  be  read  and  proclaimed  upon  the  spot,  and  to  be  afl^ed 
in  some  conspicuous  situation  at  the  plaos  where  the  property 
is  situated;  after  which,  any  private  alienation  of  the  property 
sequestered,  whether  by  sale,  gift,  or  otherwise,  during  the  con- 
tinuance of  the  attachment,  shall  be  deemed  illegal  and  void.'' 
Kow,  it  is  clearly  proved,  that  the  Moonsiff  did  not  issue  the 
required  proclamation  of  attachment,  and  the  transfer  made  by 
the  defendants,  Mohumed  Syed  and  Syed  Mohumed,  to  th^ 
plaintiff  Mujjoo  Khan,  was  not  therefore  '^  illegal  and  void.'' 

But,  with  regard  to  the  2nd  point  in  the  certificate,  I  am 
of  opinion,  that  the  decision  of  the  Principal  Sudder  Ameen  is, 
for  the  reason  therein  stated,  incomplete  and  unsatisfactory.  The 
Moonsiff  having  expressly  ruled  that  the  transfer  was  fictitious, 
fraudulent,  and  collusive,  it  behoved  the  Principal  Sudder 
Ameen  also  to  express  an  opinion  on  this  point;  which  he  has 
not  done.  He  seems  to  think,  that  because  the  property  had 
not  been  attached  in  the  manner  prescribed  by  law,  any  transfer, 
however  collusive,  was  allowable,  and  must  be  upheld  :  a  con- 
clusion obviously  erroneous  and  incompatible  with  the  require- 
ments of  justice.  The  Principal  Sudder  Ameen  has  overlooked 
Construction  No.  1299,  and  other  authoritative  precedents, 
which  recognice  the  principle,  that  no  collusive  or  fraudulent 
transfers  of  property,  made  with  the  view  of  evading  satisfac- 
tion of  judicial  decrees,  shall  be  deemed  to  be  valid. 

I  accordingly  annul  the  decision  of  the  Principal  Sudda 
Ameen,  and  remand  the  suit,  in  order  that  he  may  pass  a  fipesh 
decision^  with  advertence  to  the  forq;oing  observations. 
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T%e  \%th  May,  1861. 

Present:  H.  W.  Dxanb^  Judge. 


Casb  No.  67  of  1849.  ^ 


Regular  appeal  from  the  deeisum  of 
Nuwab  AbdooUah  Khan,  Principal 
Sudder  Ameen  of  MeertU,  dated  8th 
January  1849. 


Saadut  Axi  and  othbbs^  (Plaintiffs),  Appellants, 

versus 
HuR  GoPAL  AND  OTHBBS^  (Def^dontsJ,  Respondents. 

Thb  particulars  of  this  claim  are  given  in  the  printed  decisions 
ti  the  Sudder  Dewanny  Adawlut  for  July  1848,  at  page  272. 

The  plaintiffs  having  been  three  times  nonsuited  in  the  lower 
Court,  at  length  obtained  a  decree  in  their  favor.  The  Sudder 
Court,  on  appeal^  preferred  by  the  defendants,  remanded  the  case^ 
on  the  31st  July  1848,  for  fuller  investigation.  The  order  then 
made  is  in  the  following  terms.  **  With  reference  to  the  fact, 
that  the  defendants  are  in  possession,  and  to  their  positive  asser* 
tions  that  they  hold  possession  under  the  title  they  derived  by 
purchase  from  SabutAli,  who  had  held  the  property  separately  and 
as  his  own  for  years  previous  to  the  transfer  of  the  said  property 
to  them,  so  that  the  suit,  as  the  defendants  affirm,  is  barred  by 
the  statute  of  limitation,  it  was  clearly  the  duty  of  the  lower 
Court  to  have  taken  notice  of  this  very  important  point,  and  to 
have  determined  what  evidence  the  plaintiffs  had  adduced  to 
show  that,  within  the  limit  allowed  by  law,  they,  the  plaintiffs,  had 
held  joint  possession  of  the  several  plots  of  ground  and  buildings 
from  which  they  now  desire  to  oust  the  defendants.  In  fact,  after 
considering  all  the  pleas  urged  by  both  parties,  it  was  the  duty 
of  the  Principal  Sudder  'Ameen  to  have  decided  how  far,  and  in 
what  manner,  the  plaintiffs  had  proved  their  claim,  with  reference 
to  the  counter-pleas  and  counter-evidence  adduced  by  the  defend- 
ants. All  this  has  been  entirely  omitted  by  the  Principal 
Sudder  Ameen.  The  case  is  consequently  so  incomplete,  that 
the  Court  are  under  the  necessity  of  remanding  it  for  re-trial  to 
the  file  of  the  Principal  Sudder  Ameen,  who  will  proceed  to  the 
adjudication  of  the  suit^  with  due  advertence  to  the  above 
remarks/^ 

The  Principal  Sudder  Ameen  has  now  dismissed  the  claim  of 
the  plaintiffs;  and  they  app^  accordingly. 
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The  suit  is  brought  for  partition  of  the  entire  serai  ;  it  has, 
however^  for  its  object^  especially^  the  annulment  of  a  sale  to  the 
defendants,  Uur  Gopal  and  others,  by  Sabut  Ali,  of  a  portion  of  the 
serai  (1200  yards)  the  plaintiffs  pleading  joint  possession  with  the 
defendants^  while  it  is  urged,  on  the  other  side,  without  denying 
the  ancestral  title  of  the  plaintiffs,  as  owners  of  half  the  serai, 
that  separate  possession  of  his  share,  in  which  the  above  1200 
yards  are  included,  has  been  had  by  Sabut  Ali,  so  lis  to  render 
the  transfers  of  his  share,  which  have  from  time  to  time  taken 
place,  sometimes  by  forced  sales,  sometimes  voluntarily,  inde- 
pendent of  any  consent  on  the  part  of  the  plaintiffs. 

The  Principal  Sudder  Ameen,  in  deciding  against  the  claim  of 
the  plaintiffs,  has  remarked  that  the  fact  of  possession  by  each 
party,  of  specific  portions  of  the  ^erai,  has  been  clearly  established, 
no  objection  having  been  offered  when,  on  some  occasions,  a  part 
of  the  ground  was  sold  as  belonging  to  the  plaintifs,  and  when, 
on  other  occasions,  a  part  of  it  was  sold  as  belonging  to  the 
defendant  Sabut  Ali.  A  division,  partial  at  least,  was  admitted 
by  the  plaintiffs,  in  a  petition  presented  to  the  tehseeldar  on  the 
ibth  August  1835,  by  Saadut  Ali  and  Murdan  Ali,  and,  in  the 
opinion  of  the  Principal  Sudder  Ameen,  the  plaintiffs  have  failed 
to  prove  joint  possession  within  the  legal  limit  of  those  plots 
of  ground  which  have  passed  from  time  to  time  to  the  defendants, 
Uur  Gopal  and  others.  Their  pleas  are  unsupported  either  by 
documentary  or  oral  evidence.  Kesho  Ram,  who  built  a  house  on 
a  portion  of  the  ground,  has  been  styled  by  the  plaintiffs  their 
own  ryots,  and  has  not  been  designated  the  ryot  of  both  parties, 
which  expression  would  have  been  used  had  the  parties  held 
jointly,  and  a  hissanamah,  executed  by  Kesho  Ram  for  2000 
yards  of  ground,  half  of  which  was  the  property  of  the  plaintiffs 
and  half  of  the  defendants,  assigned  to  each  party  payment  of  a 
specific  amount.  In  fine,  it  being  clearly  indicated  that  for 
many  years  the  plaintiffs  had  recognized  the  separate  possession 
of  Sabut  Ali,  and  the  frequent  alienations  of  parts  of  the  pro- 
perty as  his  exclusive  share,  the  Principal  Sudder  Ameen  rejected 
the  claim. 

In  this  judgment  I  concur.  The  chief  documentary  evidence 
proffered  by  the  plaintiffs  is  as  follows  :— 

Record  of  the  suit  brought  by  Kulloo  and  others  to  recover 
possession  of  half  of  Sabut  Ali's  share,  dismissed  on  the  ground 
of  the  dispossession  of  the  plaintiffs. 

A  keraienamah  by  Kesho  Ram,  dated  March  1889,  under 
which  he  binds  himself  to  pay  a  certain  amount  of  rent  to 
Saadut  Ali  and  Murdan  Ali,  on  the  one  side,  and  to  Hyder 
Ali  (father  of  Sabut  Ali)  on  the  other. 
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An  ikramamah  of  the  same  date^  executed  by  the  lessors  in 
favor  of  Kesho  Ram. 

A  ryotnamah  written  in  May  1835^  by  Nutthoo^  in  favor  of 
Sabut  Ali. 

A  kismuimmah  dated  1200  Hijree. 

Ishtehar  of  sale^  in  1841^  showing  that^  on  the  sale  of  Sabut 
Ali^s  property,  the  Judge,  on  objection  made  by  KuUoo  and 
others,  directed  that  his  right  and  interest  only  should  be  put 
up  to  sale. 

In  the  above  there  is  little  or  nothing  which  helps  the  case 
of  the  plaintiffs.  The  effect  indeed,  of  most  of  the  documents 
is  to  favor  the  other  side.  The  order  alluded  to  as  having 
been  passed  by  the  Judge  on  the  occasion  of  sale  was  clearly 
an  order  of  course. 

.  Among  the  documentary  evidence  tendered  by  the  defendants^ 
the  most  material  papers  are  as  underneath. 

The  kismutnamah^  as  above^  of  1200  Hijree. 

Urzee  of  Murdan  Ali  and  Saadut  Ali,  dated  28th  March 
1811.  (It  was  however  transmitted  by  d&k,  and  is  open  to 
the  objections  to  its  reception  which  the  plaintiffs  have  made). 

A  document  in  which  Kesho  Ram  is  spoken  of  by  the  plain- 
tiffs as  their  ryot. 

Supurdnamah  of  16th  October  1839,  showing  that  certain 
persons  are  specifically  named  as  the  ryots  of  Sabut  Ali  on 
the  occasion  of  sale  of  a  portion  of  his  property. 

Record  of  the  dismissed  suit  by  KuUoo  and  others. 

Document  showing  that  property  belonging  to  Saadut  Ali, 
plaintiff,  was  sold,  and  that  Sabut  Ali,  defendant,  put  in  no 
objection. 

Deposition  on  10th  August  1835,  of  Murdan  Ali  and  Saadut 
Ali,  before  the  tehseeldar,  wherein  Saadut  Ali  stated  distinctly 
that  part  of  the  serai  was  divided  and  part  not  divided,  and 
that  he  had  no  claim  on  the  share  of  Hyder  Ali  (father  of 
Sabut  Ali). 

The  admission  contained  in  this  last  given  document,  of  which 
the  genuineness  is  free  from  question,  would  of  itself  be  fatal  to 
a  claim  which  brings  within  its  scope  a  partition  of  the  entire 
serai.  In  regard  to  the  plot  of  1200  yards,  sold  by  Sabut 
Ali  to  the  defendants  Hur  Gopal  and  others,  the  plaintiffs  have 
altogether  failed  to  show  joint  possession  thereof,  or  interest 
therein ;  on  the  contrary,  there  is  good  reason  to  hold  that,  in 
conformity  to  a  division  agreed  on,  that  plot  of  ground  fell, 
among  many  others,  to  the  share  of  Sabut  Ali,  and  that  he 
remained  in  exclusive  possession  of  it;  the  plaintiffs,  therefore, 
can  no  more  set  up  a  right  of  property  in  this  portion  of  Sabut 
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Ali^B  ftluure  than  in  the  buildings  and  other  ground  which  went 
to  make  up  the  rest  of  his  share^  and  which^  as  the  record  of 
the  case  shows,  have  passed  away  from  him  at  different  times 
as  his  recogni£ed  property^  without  opposition  offered  by  the 
plaintiffs.    The  appeal  is  dismissed. 


The  20th  May,  1851. 
PreMent: 


{A.  W.  Bkgbib,"!  ,  . 
H.  W.  jy^^^iyt^Ses, 
S.  S.  Bkown^  Qffg.  Jud 


S.  Bkown^  Q^.  Judge. 

especial  appeal  from    the    decuum  of 

Ca«  No.  854  o,  1850 J      f^T^^  Luteef  Khan    Prmcipal 

]      Sudder  Ameen  of  Goruekpare,  dated 
L     ISth  AuffUit  1850. 

PudakutDass  and  othbrs^  (Defendantijy  [AppelUmU, 

ve7*iui 

FuTTBH  Ali  and  OTHERS^  fPlointiffsJ,  Seepondenis. 

The  particulars  of  this  case  are  as  follows.  Mussumat  Huneefa 
and  Mussumat  Huleema  obtained  a  decree  for  certain  landed 
property  against  Ashruf  Ali  in  1825.  The  rights  of  Ashruf  Ali^ 
consisting  of  this  landed  property,  were  sold  by  public  auction, 
in  1832,  in  satisfaction  of  another  claim,  and  were  purchased  by 
the  ancestors  of  the  present  defendants.  Mussunutt  Hnneefa  and 
Mussumat  Huleema  sued  out  execution  of  their  decree,  and  their 
case  was  struck  off  in  1841,  by  reason  that  the  auction  purchasers 
were  in  possession,  and  were  not  made  defendants  in  the  case 
of  execution  of  decree.  Futteh  Ali  and  others,  heirs  of  the 
decreeholders,  now  sue  the  auction  purchasers. 

Their  claim  has  been  recognised  by  both  the  lower  Courts. 
It  has  been  ruled  by  the  lower  Courts  that  an  objection  raised  by 
the  auction  purchasers,  that  the  suit  is  barred,  is  not  valid, 
because  the  legal  period  is  calculable  from  1841,  the  year  in 
which  the  application  to  execute  the  decree  held  by  Mussumat 
Huneefa  and  Mussumat  Huleema  was  finally  disposed  of,  and, 
consequently,  the  present  suit,  brought  on  the  5th  September 
1848,  is  within  the  time  allowed  by  law, 

A  special  appeal  was  granted  to  determine,  whether  the  suit 
of  the  plaintiffs  is  not  barred  by  the  statute  of  limitation. 
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The  Court  are  of  opinion  that  the  judgment  of  the  Courts 
below  cannot  be  maintained.  The  defenduits  have  held  unin« 
termpted  possession  since  1832,  under  a  title^  the  honesty  of 
wbich  is  beyond  question,  since  it  was  acquired  by  auction 
purchase.  The  time  occupied  in  suing  out  execution  of  the 
decree  of  the  plaintitEs,  in  the  Miscellaneous  Department,  cannot 
be  counted  against  the  twelve  years  within  which  an  action 
must  be  instituted;  and  this  doctrine  has  been  laid  down  in 
various  precedents  of  this  Court.  The  suit  is  therefore  barred  by 
lapse  of  time. 

The  decisions  of  both  the  lower  Courts  are  annulled,  and  th^ 
claim  of  the  plaintiffs  is  dismissed. 

The  ilst  May,  1851. 

Present: 


{A.  W.  Bbobie,  '\  1   . 
H.W.  Deanb,    y^^^' 
S.  S.  Brown,  Offg*  Judge. 


Cass  No.  255  ov  1851. 


^Special  appeal  from  (he  decision  of 
Ruzzee-ooddeen  Khan,  Principal  Sud* 
der  Ameen  of  Allygurh,  dated  28/A 

^     August,  1860. 

Mr.  John  Nichtsrljbin,  (Plaintiff),  Appellant, 

versus 

SooKH  Bam  and  others,  (Defendants J,  Respondents. 

In  this  case  the  plaintiff,  having  obtained  a  decree  for  money 
against  Toolsee  and  others,  proceeded  to  execute  it,  and  attached 
the  property  of  his  debtors.  Sookh  Ram  then  brought  a  suit 
against  Toolsee  and  others  on  the  strength  of  a  deed  by  which 
the  attached  property  was  shown  to  have  been  previously 
assigned  to  him,  and  got  a  decree  in  his  favcnr  by  confession  of 
judgment  on  the  part  of  Toolsee  and  others.  In  execution  of 
his  decree,  Sookh  Ram  brought  to  sale  the  property  in  dispute, 
and  purchased  it  himself.  The  plaintiff  then  applied  to  bring 
to  sale  the  property  of  the  other  debtors  under  his  decree.  Sookh 
Ram  came  forward  as  objector :  Sookh  Ram  then  sold  his  decree 
to  Salik  Ram.  It  was  put  in  execution  by  Salik  Ram,  and 
Salik  Ram  brought  to  sale  the  property  of  the  other  debtors. 
The  plaintiff  then  sued  to  set  aside  the  decree  had  by  Sookh  Ram, 
and  made  over^  asabove^  to  Salik  Sam:  the  Court  a£  first  instance 
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gave  a  decision  in  his  favor,  but,  in  appeal^  he  was  nonsuited  hy 
the  Judge,  who  referred  him  to  Construction  No.  1299.  The 
plaintiff  sued  again,  and,  in  conformity  to  the  suggestion  throwa 
out  by  the  Judge,  based  his  claim  on  Construction  No.  1299. 
The  Moonsiff  has  dismissed  his  suit,  on  the  groimd  that  Con- 
truction  No.  1299  rendered  it  imperative  on  the  plaintiff  to 
satisfy  his  demand  out  of  other  property  yet  in  the  posses^iou 
of  his  debtors.  This  decision  of  the  Moonsiff  has  been  upheld 
in  appeal  by  the  Principal  Sudder  Ameen. 

A  special  appeal  was  granted  to  try  if  the  lower  Courts  have 
not  misunderstood  the  purport  of  Construction  No.  1299. 

The  Court  find  the  view  taken  by  the  lower  Courts  of  this  Con- 
struction to  be  erroneous.  The  Construction  does  not  prohi- 
bit the  institution  of  a  suit  to  set  aside  a  fraudulent  aliena- 
tion so  long  as  a  party  cast  under  a  decree  may  have 
other  property  not  alienated,  but  simply  points  out  the  remedy 
open  to  a  suitor  when  it  may  so  happen  that  a  defendant,  with 
a  view  to  evade  the  execution  of  any  decree  that  may  be  even- 
tually passed  against  him,  transfers  away  his  whole  property  by 
confession  of  judgment  on  a  fictitious  claim  upon  him.  In  the 
present  instance,  there  would  not  appear  to  have  been  any 
incorrectness  in  the  course  pursued  by  the  plaintiff  when  he  was 
nonsuited  by  the  Judge.  His  renewed  suit  has  been  professedly 
founded,  with  reference  to  the  Judge^s  order  in  the  nonsuited 
case,  on  Construction  No.  1299,  but  it  is  brought  in  reality  to 
try  this  issue,  viz.  whether  the  property  originally  attached  and 
ordered  for  sale,  in  satisfiaction  of  the  plaintiffs'  decree,  has  or 
has  not  been  coUusively  assigned  over  to  Spokh  Ram.  That 
is  the  issue  which  the  lower  Courts  have  now  to  try,  and  on  the 
finding  thereon  had,  will  the  result  of  the  present  action  depend. 
The  judgments  of  both  the  lower  Courts  are  set  aside,  and  the 
suit  is  sent  back  for  retrial  to  the  Moonsiff^s  file,  with  reference  to 
the  foregoing  remarks. 
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The  i\^  May,  1851. 

{A.  W.  Bbobie,  1  r^ji„^ 
H.  W.  Deanb,  J-^'*^^^' 
S.  S.  Brown,  Off^g.  Judge. 

r  Regular  appeal  from  the  decision  of  Mr. 

r.vi.  Tsir.   ^y  -^,  iQKn   J      ''•  Campier,  Principal  Sudder  Ameen 
Case  No.  37  of  1850.  ^      ^^  Mtrzaj^e,  dated    Sth  February 

L     1850. 

Sawul  Singh,  (Defendant),  Appellant, 

versus 

MuHUNT  PuRSRAM  GiR,  (Plaintiff),  Respondent. 

The  following  is  a  transcript  of  the  decision  of  the  Principal 
Sudder  Ameen,  which  contains  a  full  detail  of  the  circumstances 
of  the  case,  and  the  reasons  which  influenced  the  lower  Court 
to  pass  a  decision  in  favor  of  the  plaintifiTs  claim. 

^^  Claim,  Rs.  6,870-8-2,  principal  and  interest,  due  on  a  mort- 
gage bond,  dated  17th  September  1846,  and  a  rooqah,  or  note^ 
dated  22nd  January  1847,  executed  by  Mr.  Siddell. 

^^  In  this  case,  the  plaintiff  states  to  this  effect.  That  the  late 
Mr.  William  Siddell  borrowed  from  him  Rs.  5,000,  on  the  17th 
September  1846,  on  the  mortgage  of  two  bungalows,  a  screw- 
house,  and  compound,  appertaining  to  them,  possessed  by  him, 
situated  in  Imambarrah  and  Loheea  Tolah,  and  executed  a  mort- 
gage bond  for  the  same,  promising  to  repay  the  money  in  ono 
year,  with  interest  at  14  annas  per  cent,  per  mensem;  that 
he  lukd  also  stipulated,  at  the  same  time,  not  to  alienate  the  mort- 
gaged property  till  the  money  lent  had  been  liquidated:  that 
afterwurds,  namely,  on  the  22nd  January  1847,  he  had  borrowed 
the  further  siun  of  Rs.  500,  under  a  rooqah  or  note,  which  had 
been  granted  by  him,  wherein  he  had  promised  to  repay  the  same 
in  two  months :  that  these  sums  are  entered  in  his  buhee  khata 
accounts;  that  before  the  expiration  of  the  period  limited  in 
the  mortgage  bond,  the  said  Mr.  Siddell  had  demised,  in  conse- 
quence of  which  an  inyentory  of  his  property  was  made  under 
the  superintendence  of  the  Principal  Sudder  Ameen:  that -on 
that  occasion  he  (plaintiff)  had  submitted  an  application  to  him 
dated  12th  June  1847,  wherein  he  made  known  his  claims  in 
respect  to  the  property  pledged  to  him,  and  prayed  that  it  be  not 
sold  or  alienated  till  they  were  satisfied;  that  afterwards,  at  the 
request  of  the  said  officer,  he  laid  his  mortgage  bond  before  him; 
that  when  the  papers  connected  with  the  inventory  of  the 
deceased's  property  were  transmitted  to  the  Judge's  Court,  he 
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presented  another  application  at  tlie  Court  to  the  same  effect, 
dated  29th  July  1847^  on  which  occasion  the  Judge  was  pleased 
to  direct  that  the  application  in  question,  together  with  his^ 
(plaintiff's),  alleged  mortgage  bond,  be  transmitted  to  the  Supreme 
Court :  this  was  accordingly  done :  in  the  meantime,  that  is,  on 
the  20th  September,  same  year,  unknown  to  him,  the  effects  of 
Mr.  Siddell,  deceased,  were  sold  by  auction,  and  the  defendant 
was  aware  of  his  claims  on  these  houses,  yet  he  purchased  them ; 
that  no  notification  of  auction  sale,  particularly  in  regard  to 
them,  had  taken  place  ;  that  the  Supreme  Court  took  no  stegs 
for  the  payment  of  the  money  due  to  him;  that  defendant,  as  the 
purchaser  of  the  rights  and  interests  of  Mr.  Siddell,  deceased, 
in  the  houses  pledged  to  him,  has  succeeded  to  his  liabilities 
connected  with  them,  hence  he  had  instituted  this  suit  against 
him. 

In  his  defence,  defendant  does  not  deny  having  purchased  these 
houses  by  auction  sale;  he,  however,  contends,  that  plaintiff  ought 
to  have  sued  separately  under  the  mortgage  bond,  and  separately 
under  the  rooqah  or  note;  that  he  had  not  made  the  deceased's 
heir  a  defendant  in  the  case;  that  under  an  order  of  the  Judge, 
he  (plaintiff)  had  not  preferred  his  claim  in  the  Supreme  Court. 
The  defendant  next  proceeds  to  state  what  steps  are  usually 
taken  in  regard  to  property  left  by  British  subjects  on  their 
demise,  pointing  out  certain  regulations  respecting  the  same,  and 
stating  that  plaintiff  had  not  obtained  a  sunnud  or  probate  in 
regard  thereto,  hence  his  claim  ought  not  to  be  admitted,  as  also 
that  the  property  in  question  was  sold  by  auction  as  lowans 
or  unclaimed,  hence  he,  (defendant),  cannot  be  considered  in 
the  light  of  a  successor  to  the  property  left  by  Mr.  Siddell, 
deceased. 

From  the  evidence  adduced  in  the  case,  both  documentary  and 
oral,  under  my  proceeding  of  the  15th  June  last,  and  what  the 
parties  have  ui^ed  in  their  respective  pleadings,  an  abstract 
whereof  is  given  above,  I  am  of  opinion  that  th&u^uestiona 
ehiefly  for  determination  in  this  case  are  as  follows. 

1st.  Whether  the  plaintiff  ought  or  ought  not  to  have  sued 
separately  under  the  mortgage  bond,  and  separately  under  the 
Tooqah :  in  one  or  the  other  case,  whether  the  claim  ought  to  be 
instituted  in  this  district  or  in  the  Supreme  Court  in  Calcutta. 

2ndly.  Whether  he  (plaintiff)  should  or  should  not  bring  in 
the  heir  of  Mr.  Siddell  as  a  defendant  in  the  case. 

Srdly.  Whether  the  money  claimed  is  or  is  not  actually  due 
to  plamtiff,  as  also  whether  the  late  Mr.  Siddell  had  borrowed 
it  on  the  mortgage  of  these  houses  as,  asserted  by  plaintiff,  or  not. 

4thly.  Whether  the  defendant,  as  purchaser  of  these  houses^ 
it  or  is  not  liable  for  the  money  claimed  by  plaintiff. 

Digitized  by  V^jOOQIC 


168 

^'  On  the  first  poiat>  it  appears  to  me  that  the  rooqah  has  some 
connection  with  the  mortgage  bond  ;  that  the  sum  borrowed 
under  the  latter  bond  is  mentioned  in  the  former,  hence  there 
can  be  no  objection  to  plaintiff  institutiiig  his  suit  in  the  manner 
he  has  done  for  the  recovery  of  money  due  under  both  these 
bonds.  This  point  being  disposed  of^  it  remains  to  consider 
whether  the  plaintiff's  claim  is  rightly  instituted  in  this  district 
or  not.  To  me  it  appears  that  the  houses  in  question  are  situat- 
ed within  the  junmction  of  this  Court,  and  both  parties  are 
residents  therein,  ilR  claim  is  therefore  rightly  instituted  in  this 
district* 

*'  On  the  second,  it  appears  that  as  there  are  no  heirs  of  the 
late  Mr.  Siddell  forthcoming,  it  is  not  necessary  that  plaintiff 
should  hunt  after  them,  and  make  them  defendants  in  the  case : 
the  deceased  being  a  British  subject,  and  dying  intestate,  and  no 
heirs  appearing  to  claim  the  property  left  by  him,  the  Registrar 
of  the  Supreme  Court,  under  Letters  of  Administration  from  that 
Court,  obtained  control  over  it,  and  that,  under  his  orders,  the 
houses  in  question  were  sold  by  auction,  and  purchased  by 
defendant  for  Rs.  5,866.  Had  there  been  any  heirs  of  the  deceas- 
ed, no  doubt  they  would,  under  the  authority  of  the  Supreme 
Court,  have  administered  to  the  effects  left  by  him. 

''  On  the  third,  it  appears  tome  that  the  money  claimed  is  justly 
due  to  plaintiff,  and  that  the  late  Mr.  Siddell  had  borrowed  it  on 
the  mortgage  oi  these  houses:  ihis  is  fully  proved  by  the  deposi* 
tions  of  witnesses  adduced  by  him  (plaintiff),  and  though  defend* 
ant  was  called  upon  to  adduce  evidence  to  refute  the  same,  yet  he 
failed  to  do  so. 

^'  On  the  fourth,  it  appears  to  me  that  some  time  before  defend- 
ant had  purchased  these  hotises,  they  were  pledged  to  plaintiff  by 
the  late  Mr.  Siddell  for  money  borrowed  by  him,  which  is  the  sub^ 
ject  of  this  claim;  hence  he  (defendant)  as  purchaser  and  successor 
of  the  rights  and  interests  of  the  deceased  in  the  houses  in  ques'^ 
tion,  is  justly  liable  for  the  money  claimed,  that  is,  so  far  as  t>iose 
rights  and  interests  are  concerned.  Ordered,  therefore,  that  a 
decree  be  given  in  plaintiff's  favor  for  the  sum  claimed  by  him 
together  with  costs  of  suit,  and  further  interest  from  the  date  of 
plaint  to  the  date  of  realisation  of  the  money  against  the  defend-^ 
ant,  and  on  the  property  pledged,  subject  to  the  litnitation  refers 
ared  to  above.'' 

The  Court  are  unable  to  uphold  the  decision  of  the  Principal 
Sudder  Ameen.  They  cannot  agree  with  him  in  considering 
that  the  defendant,  by  purchasing  the  property  at  public  auction, 
thereby  rendered  himself  liable  for  the  debt  on  account  of  which 
it  was  pledged  to  the  plaintiff.  The  Principal  Sudder  Ameen 
would  seem  to  have  been  guided,  in  forming  his  conclusions,  by 

13  , 
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the  ordinary  practice  of  tbe  Mofunil  Courts  iii  regard  io  sales  in 
execution  of  decrees.  But  the  present  case  is  not  one  in  vhich 
that  practice  can  be  maintained.  The  public  sale  of  the  property 
was  brought  about,  under  the  authority  of  the  Registrar  <d  the 
Supreme  Court,  in  his  capacity  of  Administrator  to  the  estate  of 
a  deceased  British  subject  dying  intestate,  agreeably  to  the  pro- 
risions  of  Section  6,  Regulation  XY.  of  1806.  Tbe  Judge  had  no 
discretion  or  option  in  the  matter.  He  was  bound  to  sell  the 
property,  and  to  remit  the  proceeds  to  the  Registrar  of  the 
Supreme  Court,  to  whom  he  very  properly  referred  the  plaintiff, 
when  he  applied  to  him  for  payment  of  his  claim  after  the  saie 
had  been  eiSfected.  To  these  instructions  the  plaintiff  has  not 
tlioyght  proper  to  conform  ;  had  he  done  so,  doubtless  his  claim 
would  haTc  met  with  due  attention  from  the  Registrar.  The  suit 
brought  by  him  against  the  defendant,  the  auction  purchaser, 
is  irregular.  That  individual  is  not  in  a  position  to  dispute  the 
plaintitt'^s  claim.  The  mortgage  bond  may  be  liable  to  question, 
or  it  may  have  been  satisfic^d,  but  the  defendant  may  not  have 
the  means  of  proving  this  to  be  the  ease.  The  Registrar  of  the 
Supreme  Court  is  the  person  who  should  have  been  impleaded  by 
the  plaintiff,  as  it  was  by  his  act  that  he  considers  himself 
aggrieved,  and  he,  as  the  party  having  present  possession  of  tho 
estate  of  the  deceased,  is  responsible  for  all  just  claims  thereon. 
The  plaintiff  is  not  justified  in  resorting  to  a  Civil  suit  until  he 
has  taken  the  usual  steps  to  obtain  his  supposed  rights  by  appli- 
cation to  the  party  against  whom  he  has  a  claim.  He  shontld,  in 
common  with  the  other  creditors  of  the  estate,  have  preferred  his 
claim  to  the  Registrar,  and  if  dissatisfied  with  the  result,  he  would 
then  have  been  at  liberty  to  seek  redi-ess  by  a  Civil  action 
against  that  Officer  in  a  competent  Coturt.  The  Court  are  dis« 
posed  to  regard  the  present  case  as  somewhat  analogous  to  that 
of  an  adjudication  of  insolvency  in  the  Calcutta  Insolvent  Court, 
the  effect  of  which,  on  the  operations  of  the  Mofussil  Courts,  is 
described  b}'  the  Advocate  General,  in  his  opinion  communicated 
generally  to  the  Judges  of  the  Zillah  Courts  by  the  Court's 
Circular  Order  of  the  30th  October  18S7.  It  is  therein  stated, 
that  "b,  mere  decree  made  before  the  adjudication  of  insolvency 
will  not  authorize  the  complainant  to  seize  the  property  oi  the 
insolvent,  but  that  he  must  prove  his  debt  in  common  with  other 
creditors."  The  Advocate  General  was  of  opini^m,  *'  that  all  Courts^ 
consequently  those  ot  the  Mofussil,  within  the  British  Territories 
in  the  East  Indies,  are  bound  by  the  Act  for  the  Relief  of  Insol- 
vent Debtors ;  and  that  in  a  cause  before  them,  the  plaintiff  must 
discontinue  his  suit  if  his  daim  is  admitted  on  the  Schedule  of 
the  insolvent,  or  disputed  as  to  amount  only.^^  Unless  some 
such  rule  were  laid  down,  there  might  be  simultaneous  proceed- 
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ings,  relative  to  the  same  matter,  in  twodiflferent  Courts,  recogniz- 
ing no  common  superior,  which  would  necessarily  lead  to  un- 
seemly collusion  between  the  two  authorities.  The  plaintiff  in 
this  suit  asserts,  that  he  objected  to  the  sale  before  it  was  effect- 
ed, and  urged  his  lien  on  the  property.  He  may  have  done  so, 
but  he  has  adduced  no  proof  of  the  fact ;  and  it  is  manifest,  from 
bis  petitions  to  the  Judge,  under  date  8rd  and  22nd  September 
1847,  presented  after  the  sale,  that  he  would  have  been  perfectly 
satisfieid  if  the  Judge  had  paid  him  the  amount  of  his  mortgage 
money,  which  of  course  that  Officer  was  not  competent  to  do. 

The  sale  appears  to  have  been  conducted  with  perfect  regula- 
rity, and  in  the  most  public  manner.  The  plaintiffs  assertion,  as 
to  ignorance  of  the  sale,  is  utterly  unworthy  of  credit.  No 
injury  was  done  to  the  plaintiff  by  the  sale:  a  suit  brought  by  him 
for  the  recovery  of  the  money  advanced  by  him  would  have  pro- 
duced the  same  result.  He  would  have  applied  for  a  sale  of  tho 
property  in  execution  of  his  decree. 

For  tiae  abpve  reasons,  the  Court,  regarding  the  suit  brought  by 
the  plaintiff  against  the  defendant  as  irregular,  and  beyond  the 
competency  of  the  Mofussil  Court  to  entertain  and  adjudicate 
upon,  are  pleased  to  reverse  the  decision  of  the  Principal  Sudder 
Ameen,  and  to  dismiss  the  suit,  with  costs. 

The  26th  May,  1851. 

Present :  (  H.  W.  ^eI^]       }  ^""^^''^ 
L  S.  S.  BuowN,  Offg.  Judge. 


Cases  Nos.  18  and  19  ov  1850.^ 


"Special  appeals  from  the  decision 
of  W.  P.  Masson,  Esq.,  Offi- 
ciating Judge  of  Goruckpore, 
dated  29/A  August  1850. 

Bhyboo  Poobs  and  OTHERS,  (Defendants),  Appellants, 
versus 
JuGOUT  Bahadook  Pal  and  Nbsundeb  Pal,  (Plcantiffs), 
Respondents, 

AND 

Bhyboo  Doobe  and  othbus,  (Plaintiffs),  Appellants, 
versus 

JUQGUT  BaHADOOB  PaL  AND  NbsUNDBE  BaHADOOR  PaL, 

(Defendants),  Respondents. 
The  particulars  of   these  cases  may  be  found  among  the 
printed  decisions  of  the  Zillah  Courts  for  August  1850. 

Digitized  by  LjOOQIC 


166 

A  -special  appeal  was  allowed  in  each  case.  In  tlie  first  case^ 
it  was  granted  to  ^^try  whether  the  Judge  has  satisfactorily 
'*  refuted  the  arguments  employed  by  the  Principal  Sudder 
'^  Ameen  for  his  dismission  of  the  claim  of  the  plaintiffs/' 

It  was  granted  in  the  second  case,  "to  try  whether  the  fudge, 
in  overruling  the  decision  of  the  lower  Court,  should  have  dia* 
missed  the  claim  of  the  plaintiff  as  regards  the  third  defendant, 
(Sukkut  Bahadoor  Pal),  and  whether  he  should  have  rejected  the 
claim  even  against  the  two  defendants  who  appealed,  unless  it 
were  shown  that  the  bond  on  which  suit  is  brought  is  not  genuine, 
the  said  two  defendants  being  heirs  of  Humeer  Pal,  the  writer  of 
the  bond/^ 

It  is  beyond  question,  the  Court  observe,  that  the  Jndge^a 
decision  in  the  second  case  is  erroneous,  since  Sukkut  Bahadoor 
Pal,  the  thiid  defendant  in  the  suit,  did  not  answer  in  the  Court 
of  first  instance,  and  did  not  appeal  to  the  Judge,  and  the  action 
having  been  brought  for  money,  a  decree  should  have  passed 
against  him  as  a  matter  of  course,  iinless  special  reason  were 
assignable  for  taking  his  case  out  of  the  ordinary  rule ;  and  it  is 
further  obvious,  that  if  Humeer  Pal  be  proved  to  have  granted 
a  bond  in  payment  of  his  debts,  the  property  left  by  him  at  his 
decease,  which  passed  by  inheritance  to  his  nephews,  Juggut 
Bahadoor  Pal  and  Nesundee  Bahadoor  Pal,  is  liable  in  sati^us- 
tion  of  that  bond ;  but  instead  of  dwelling  further  on  the  points 
raised  in  special  appeal,  the  Court  consider  it  a  preferable  course 
to  remand  both  suits  to  the  Judge's  file,  on  account  of  the  mani* 
fest  inconsistency  between  the  two  decrees.  The  two  cases  are 
inextricably  blended  together,  and  one  cannot  be  viewed  apart 
from  the  other.  It  is  admitted  on  all  sides,  that  the  byenamah 
and  the  bond,  if  executed  at  all,  were  executed  at  one  and  the 
same  time,  in  the  course  of  one  and  the  same  transaction;  one  of 
these  documents,  therefore,  cannot  be  valid,  the  other  invalid, 
yet,  in  his  decision  No.  6,  the  Judge  has  allowed  the  byenatnah  to 
be  partially  effective,  and  in  his  decision  No.  7,  he  has  thrown 
out  the  bond  altogether.  The  Court  forbear  from  the  expression 
of  any  opinion  on  the  merits  of  the  two  deeds,  and  they  need 
scarcely  remark,  that  the  liability  under  the  byenamah  of  Juggut 
Bahadoor  Pal  and  Nesundee  Bahadoor  Pal  is  not,  supposing  the 
documents  to  be  accepted  by  the  Judge,  inevitably  co-extensive 
with  their  liability  under  the  bond;  all  that  the  Court  darire 
to  lay  down  is  this,  that  opposite  opinions  cannot  be  passed,  a» 
they  have  been  passed,  in  respect  to  ihe  intrinsic  validity  of  the 
bond  and  the  byenamah. 

On  these  grounds,  the  Court  remand  both  suits  to  the  Judge's 
file,  and  direct  that  he  pass  a  fresh  decision  in  each  case. 
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The  36/A  May,  1851. 


fA.    W.    B«OBIE,\  J    . 

Present:  \  H.  W.   Dbane,/-'***^'> 

I.S.  S.  Brown,  Offg.  Judge. 


Case  No.  34  or  1850.-( 


^  Special  appeal  from  the  decision  of  Mr. 
J.  Mercer/  Principal  Sudder  Ameen 
of  Furruckabad,  dated  %3rd  Septem- 
ber  1850. 

Rajah  Jugout  Sinqh^   (Plaintiff),  Appellant, 

versus 

IsHRBE,  {Defendant),    Respondent. 

In  this  case,  the  plaintiff  sued  for  enhancement  of  rent,  and 
obtained  a  decree,  though  with  some  abatement  of  his  claim,  in 
the  Court  of  the  Moonsiff.  The  Principal  Sudder  Ameen  dis- 
missed the  suit,  and,  eventually,  it  was  remanded  by  the  Sudder 
Court,  in  special  appeal,  to  the  Principal  Sudder  Ameen's  file. 
The  suit  ^las  been  dismissed  a  second  time,  and  a  special  appeal 
has  been  admitted  ^Ho  try  whether  the  decision  of  the  Principal 
'*  Sudder  Ameen,  rejecting  the  claim  of  the  plaintiff  to  levy 
'^  enhanced  rent,  is  not  founded  on  a  wrong  principle.'^ 

The  Court  are  of  opinion  that,  under  the  above  certificate, 
the  judgment  of  the  Principal  Sudder  Ameen  cannot  be  allowed 
to  stand.  The  Moonsiff  would  appear  to  have  gone  fully  into 
the  case,  and  to  have  fixed  the  rates  of  rent  payable  by  the 
defendant  on  recognized  principles,  and  in  conformity  to  facts 
duly  ascertained.  The  Principal  Sudder  Ameen,  while  reversing 
the  Moonsiff's  decision,  has  done  little  more  than  consult  the 
existing  jummabundee  o{  Settlement,  and,  being  of  opinion  that  the 
rates  therein  laid  down  are  equitable,  he  has  passed  a  decree 
accordingly;  and  he  has  fallen  into  the  additional  error  of  declar- 
ing that  the  rates  are  not  alterable  during  the  currency  of  the 
Settlement.  The  Principal  Sudder  Ameen  is  unmindful  of  the 
fact,  that  it  is  to  establish  a  right  to  levy  an  enhanced  rent  on 
the  exisimg  jummabundee  that  this  action  is  laid;  and  that  thQ 
cognizance  of  this  matter  does  not  termipate  with  the  enquiry 
instituted  by  the  Collector  at  the  Settlement,  but  is  at  all  times 
vested  in  the  Courts  of  law.  Section  9,  Regulation  XXX.  of 
1803  declares,  ^'if  a  dispute  shall  arise  between  the  ryots  or  other 
under-tenants,  and  the  persons  from  whom  they  may  be  entitled 
to  demand  pottahs,  regatrding  the  rate  of  the  pottahs  (whether 
the  rent  be  payable  in  money  or  kind),  it  shall  be  determined  in 
the  Court  cfAdawlut  qf  the  Zillah  in  which  the  lands  may  b^ 
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rituated,  according  to  the  rates  established  in  the  pergtmnah  for 
lands  of  the  same  description  and  quality  as  those  respecting 
which  the  dispute  may  arise,  or  according  to  the  legal  and  estab- 
lished rights  of  the  parties,  whether  the  same  be  ascertainable 
by  written  engagements  or  defined  by  the  laws  and  regulations, 
or  defined  on  general  and  local  usage,  which  may  be  proved  to 
hare  existed  from  time  immemorial,  this  Regulation,  not  being 
meant  to  define  or  limit  the  actual  right  of  any  description  of 
landholders  (a  tenants,  which  can  be  properly  ascertained  and 
determined  by  judicial  investigation/^  and,  further.  Section  9, 
Clause  1,  Regulation  VILof  1822,  is  as  follows,  ''it  being  under- 
stood, and  declared,  that  all  decisions  on  the  demands  of  the  zemin- 
dars shall  hereafter  be  regulated  by  the  rates  of  rent  and  modes  of 
payment  avowed  and  ascertained  at  the  Settlement,  and  recorded 
in  the  Collector's  proceedings,  until  distinctly  altered  by  mutual 
agreement  or  after  fuU  mvestigatUm  in  a  regular  guitJ*  It  was 
not  open  to  the  Principal  Sudder  Ameen  to  dispense  with  the 
''full  investigation,"  above  prescribed,  and  it  was  incumbent  on 
him  to  show,  before  reversing  the  decree  of  the  inferior  Court, 
that  the  conclusion  at  which  the  Moonsiff  had  come,  and  on  the 
strength  of  which  he,  to  a  certain  extent,  recognized  the  plaintiff's 
claim,  cannot  be  borne  out,  that  the  facts  are  other  than  the 
Moonsiff  has  found  them,  or  the  arguments  by  which  he  supports 
his  judgment  fallacious. 

The  Court  are  constrained  to  remand  the  suit  a  second  time 
to  the  Principal  Sudder  Ameen,  in  order,  that  he  decide  it  anew 
with  reference  to  the  above  remarks. 


The  26/A  May,  1851  • 


Present : 


fA.  W.  Begbie.T  r  J 
tS.  S.  Brown,  Offg.  Juc 


{Special  appeal  from  the , decision  of  C. 
Allen,  Esq.  Judge  of  Furruckabad, 
dated  18th  December  1849. 

BooDHEEA,  {Plaintiff),  Appellant^ 
versus 
Bhowannee  Pershab  and  others,  [Defendants),  Respondents. 

The  particulars  of  this  case  will  be  found  at  pages  152   and 
153  of  the  printed  decisions  for  Furruckabad  for  the  year  1849. 
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A  special  appeal  was  admitted  to  try,  ^^  whether  the  Collects 
was  competent,  under  the  circumstances  of  the  case,  as  stated  by 
the  Principal  Sudder  Ameen  and  Judge,  to  remit  the  balance 
of  rent  daimed  by  the  plaintiff." 

The  present  appellant  is  the  son  of  the  original  plaintiff 
Boodh  Scya,  by  whom  hit  title,  to  the  amoantsued  for,  has  been 
made  over  to  tiie  appellant. 

The  Court  are  unanimously  of  opinion  that  this  appeal  must 
be  rejected  under  the  circumstances  of  the  case,  as  set  forth  by 
the  Principal  Sudder  Ameen  and  Jndg^:  the  Collector  must  be 
regarded  as  the  representative  of  the  proprietor  of  the  estate, 
with  full  powers  to  act  in  such  manner  as  might  appear  to  him 
beneficial  to  the  interests  so  entrusted  to  him.  The  proprietors 
appear  to  have  been  quite  willing  that  the  estate  should  be 
placed  under  the  Collector's  management,  and  it  is  unreasonable, 
as  well  as  unjust,  in  any  of  them  now  to  come  forward  and 
repudiate  the  Collector's  acts.  K  the  Collector  was  competent 
to  grant  a  farming  lease,  he  was  also  competent  to  remit  such 
portion  of  the  rent  as  appeared  to  him  to  be  called  for.  The 
appeal  is  dismissed,  with  costs* 

The  26th  May,  1851. 


Preieni^ 


fA.  W.  Bbgbib,!   r  ^ 
LS.  S.  Brown,  Offg.  Jm 


r  Special  appeal  from    the  decision    of 

n        XT      iQo  ^f  iQKA  J      Moulvee    Mohunied    Abdool    Azeez 
Case  No.  183  of  1850.^      ^^^^  p^^^^^  ^^^^  ^^^^    ^^ 

1^     Goruckpore,  dated  ZOfh  October  1849. 
Pbag  Sikob  and  othsrs,  (Defendants),  Appellants, 
versus 
NoNiDH  Singh  and  others,  (Plaintiffs),  Respondents. 

This  was  a  suit  to  obtain  possession,  as  idrteeahs^  of  a  5-aiina 
4-pie  share  of  mouzahs  Ugyawun  Khutan  and  Dondopore. 
The  Moonsiff  of  Deorya  gave  a  decree  in  favor  of  the  plain- 
tiffs' claim,  which  was  upheld  in  appeal  by  the  Principal  Sudder 
Ameen. 

A  special  appeal  was  admitted  to  try,  ^*  whether  the  plaintiffs 
ought  not  to  have  been  nonsuited  by  the  Principal  Sudder 
Ameen,  on  the  plea  urged  by  the  appellants  in  his  Court,  viz. 
that  the  causes  of  action  regarding  each  of  the  three  villages 

Digitized  by  LjOOQ  IC 


170 

were  distinct,  and  tliat,  consequently,  the  clmims  to  off  ougkt  not 
to  have  been  included  in  one  suit. 

^^  Secondly,  to  determine^  whether  the  plaintiffs,  having  neglects 
ed  to  prefer  their  claim  to  the  Settlement  Officer,  when  they 
had  the  opportunity  of  doing  so,  are  entitled  to  institute  a  suit 
under  the  provisions  of  Section  28,  R^ulation  VII.  of  1822; 
to  set  aside  the  decision  of  the  Bevenue  Authorities/' 

The  Court  are  of  opinion  that  the  objection  stated  in  the  first 
point  of  the  certificate  of  special  appeal  is  fatal.  It  is  quite 
clear  that  the  birt  swmuds,  upon  which  the  plaintiffs  base  theur 
claim  to  the  shares  in  the  respective  villages,  are  two  distinct 
documents^  quite  unconnected  with  each  other,  that  for  the  share 
in  mousah  Ugyawun,  purporting  to  have  been  granted  -in  1206 
Fuslee,  and  that  for  the  shares  in  mousahs  Kutha  and  Daudu<« 
pore,  being  dated  in  1207  Fuslee.  The  Court  cannot  acquiesce 
in  the  validity  of  the  plea  urged  by  the  respondents,  that  because 
their  claims  to  engage  were  disallowed  in  one  and  the  same  date, 
they  were,  therefore,  entitled  to  contest  those  decisions  in  a 
single  suit.  It  appears  that  the  Settlement  Officer  held  sepa- 
rate proceedings  in  each  of  the  three  cases,  and  even  allowing 
that  a  single  suit  in  regard  to  mousahs  Kutha  and  Daudupore 
might  not  be  irregular,  in  consequence  of  the  birt  putr  for 
tht^se  two  villages  being  one  and  the  same,  this  concession  cannot 
possibly  be  made  in  favor  of  the  claim  in  mouzah  Ugyawun^ 
the  bitt  putr  for  which  is  an  entirely  distinct  document.  The 
precedent*  cited  by  the  respondente* 
wrnti'^^^^^^'^  vakeel  in  support  of  his  view  is  not  appli- 
Ooni6idaBeg«iB,reqMnideiit,  cable  to  the  present  case:  the  circum- 
lith  June  1850.  s.  D.  A.,  stances  being  quite  different.  The  irre- 
N.  W.  P.  gularity,  in  thus  uniting  in  one  suit  two 

claims  having  no  connection  with  each  other,  is  so  serious,  that 
the  Court  are  of  opinion,  that  althou^  the  objection  was  not 
urged  by  the  defendants  in  the  Court  of  first  instance,  it  wa& 
not  the  less  necessary  for  the  Principal  Sudder  Ameen  to  notice 
it,  when  urged  in  the  petition  of  regular  appeal.  On  the 
grounds  above  stated,  the  Court  feel  themselves  compelled  to 
nonsuit  the  plaintiffs;  and  it  is  therefore  unnecessary  to  record 
any  opinion  on  the  second  point  in  the  certificate. 
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The  26/A  May,  1851. 

Present  i 


{A.  W.  BsaBiK.I  ,  J 
H.  W.  Dkanb,)-^'"'^"' 
S.  S.  Bbown,  Offg.  Judge. 


{Special  appeal  from  the  decision  of 
TuuHddooq  HooBum  Xhan,  Prin- 
cipal  Sudder  Ameen  of  Aztmgurh, 
dated  Ibth  May  1850. 

Baboo  Jyenath  Singh  and  oth£B8^  {PlaintiffV),  AppellanU^ 

venus 
Ramjebawun  Singh,  (Defendant),  Respondent. 

This  was  a  suit  to  recover  Rs.  9^2-10,  principal  and  interest^ 
of  a  bond.  Two  other  persons,  besides  the  present  appellant^ 
were  impleaded  by  the  plaintiff,  viz.  Bhowannee  Buksh  Rai  and 
Oodut  ttai.  The  Sudder  Ameen  passed  a  decree  in  favor  of  the 
plaintiff  against  all  the  defendants,  of  whom  Bamjeeawun  alone 
appealed.  The  Principal  Sudder  Ameen,  holding  the  bond  not 
to  be  proved,  reversed  the  Sudder  Ameen's  decision,  and  dis* 
missed  the  claim  as  respected  all  three  defendants. 

A  special  appeal  was  admitted  to  try  ^^  whether,  under  the 
circumstances  of  the  case,  the  Principal  Sudder  Ameen  was  justi* 
iied  in  dismissing  the  plaintiffs'  claim,  as  respects  the  defend* 
ants  Bhowannee  Buksh  Rai,  and  Oodut  Rai  who  did  not  defend 
the  suit  in  the  Sudder  Ameen's  Court,  or  prefer  any  appeal  from 
that  Officer's  decision." 

Previously  to  the  Court's  entering  on  the  adjudication  of  the 
point  specified  in  the  certificate  of  special  appeal,  an  objection 
was  raised  by  the  vakeel  of  the  respondent  to  the  proceedings  ot 
the  appellant,  which,  he  argued,  were  irregular,  in  that  he  had 
not  made  the  two  other  defendants,  Bhowannee  Buksh  Rai  and 
Oodut  Rai,  (in  regard  to  whom  he  sought  an  amendment  of  the 
Principal  Sudder  Ameen's  decree),  respondents. 

The  Court  admit  the  validity  of  the  respondent's  objection, 
which  they  regard  aa  fatal  to  the  appeal,  and  a  bar  to  any  abjudi- 
cation of  the  question,  to  try  which  the  certificate  of  special 
appeal  was  granted.  It  is  absolutely  necessary,  for  the  ends  of 
justice,  that  the  parties,  whose  interests  are  liable  to  be  inju- 
riously affected  by  the  result  of  an  appeal,  should  be  made  re* 
.  spondents  in  the  Appellate  Court.  As  a  decree  in  an  original 
suit  may  not  be  passed  against  a  party  not  made  a  defendant,  so 
a  decree  in  appeal  is  barred  agaipst  parties  who  have  not  been 
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constituted  respondents:  the  Court  are  therefore  under  the 
necessity  of  rejecting  this  appeal,  the  costs  of  which  will  be  paid 
by  the  appellant. 

The  26th  May  1851. 

{A.  W.  Begbie,"!  r.,j.^. 
H.  W.  Deane,/-^'*''^^' 
S.  S.  BaowN,  Offff.  Judge. 

rSpecial  appeal   from   the  decision    of 

Case  No.  226  on  1850. J       J'^'^  Hoouein  Ehan,  Prinfpal 

I       Sudder  Ameen  of  Azimgurh^   dated 
I     bth  June  1850. 

Sheoumbe&Kai^  {Defendant)  y  Appellant^ 

versus 

BuBLOo  AND  OTHERS,    (Plaintiffs),  Respondents. 

This  was  a  suit  to  recover  possession  of  one-seventh  share  of 
mouzah  Bcebupore,  (the  jumma  being  estimated  at  Rs.  30-11-5), 
by  annulling  a  deed  of  sale  executed  in  favor  of  the  defendant, 
Sheourabei  Rai,  by  Dookchore,  defendant,  who  is  the  father  of 
the  plaintiffs.  The  plaintiffs  stated  that,  on  the  5th  September 
1847,  their  father,  Dookchore,  divided  the  estate  between  himself 
and  his  sons  agreeably  to  the  Hindoo  law  of  inheritance,  execut- 
ing a  iuqseemnamah,  or  paper  of  partition,  which  was  filed  in  the 
Bevenue  cutcherry.  Having  done  this,  Dookchore  withdrew 
from  worldly  business,  and  became  a  faqueer,  and  the  plaintiffs 
entered  on  possession  of  their  respective  shares.  Shortly  after, 
Dookchore  became  insane,  of  which  state  the  defendant,  Sheoum- 
ber  Bai,  taking  advantage,  got  him  to  execute  the  byenamah,  which 
forms  the  ^ound  of  the  present  suit,  and  caused  the  usual 
dakMl  kharij,  or  mutation  of  names,  to  be  effected  in  the 
malgoozaree  register,  the  plaintiffs  being  prevented  from  offering 
effectual  opposition  to  this  proceeding  in  consequence  of  the 
absence  of  some,  and  the  nonage  of  others,  of  their  body.  The 
plaintiffs  also  pleaded,  that  the  execution  of  this  deed  of  sale,  by 
their  father,  was  invalid,  agreeably  to  Hindoo  law,  which  prohi- 
bits a  father  from  alienating  his  patrimonial  estate  when  he  has 
sons  living.  Moreover,  as  their  father  had  divided  his  estates 
amongst  his  sons,  the  transfer  to  Sheoumber  Rai  was  for  this 
reason  also  of  no  effect. 

The  defendant,  Sheoumber  Bai,  in  reply,  denied  that  Dookchore 
was,  or  even  had  been,  insane.    That  person,  he  alleged,  had 
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always  mana^d  his  own  affairs^  and  he  and  the  plaintijBfs  lived 
together.  Dookchore  had  borrowed  Rs.  249-8  from  defendant 
to  meet  the  Government  demand  for  revenue^  and  other  neces- 
sary expences.  Subsequently,  with  the  view  of  defrauding  de- 
fendant^ Dookchore  filed  in  the  Collector's  office  a  paper  of  par- 
tition of  the  estate  amongst  his  sons^  to  which  defendant  ob- 
jected^ but  unsuccessfully.  Eventually^  Dookchore  and  his  sons 
(the  plaintiffs)  receiving  Es.  649-8  additional^  exectited  by 
common  consent  the  byenamah  in  question;  and  in  1847^  made 
application  for  dMiUkharijyyi\nKAiy  i^ter  various  abortive  attempts 
on  their  part  to  retract,  was  effected^  and  defendant  has^  from 
that  time,  been  in  possession. 

The  Moonsiff  dismissed  the  plaintiffs'  suit,  being  of  opinion 
that  the  statement  of  the  plaintiffs,  relative  to  their  father's 
insanity,  was  utterly  fedse;  that  the  byenamah  was  executed  and 
dakfUl  kkary  effected  with  the  full  consent  of  the  plaintiffs  ;  and 
that  the  present  suit  was  suggested  by  the  decision  of  the  Sudder 
Court  in  the  case  of  Mukoond  Misser,  under  date  19th  Decem- 
ber 1846,  but  that,  as  in  the  present  case,  the  assent  of  the  sons 
was  proved,  that  precedent  was  not  applicable,  and  the  aliena- 
tion must  be  held  to  be  valid. 

In  appeal,  the  Principal  Sudder  Ameen  was  of  opinion  that  the 
consent  of  all  the  plaintiffs  to  the  transfer  had  not  been  given, 
but  the  contrary;  the  only  exception  being  in  the  case  of 
the  plaintiff  Jubra,  who,  it  appeared,  had  filed  a  petition  in  the 
Collector's  Court,  from  which  his  consent  was  inferrible.  With 
the  deduction  of  the  share  of  Jubra,  therefore,  the  Principal 
Sudder  Ameen  passed  a  decree  in  favor  of  the  plaintiff's  claim. 

A  special  appeal  was  admitted  to  try  **  1st,  whether  the  deci- 
sion of  the  Principal  Sudder  Ameen  is  not  incomplete,  in  conse- 
quence of  his  having  omitted  to  record  his  opinion  relative  to  the 
alleged  division  and  separate  possession  of  their  shares  by  the 
plaintiffs ;  2udly,  whether  the  plaintiffs  ought  not  to  have  been 
nonsuited,  on  account  of  the  inconsistency  in  the  statements 
contained  in  their  petition  of  plaint." 

The  Court  are  of  opinion  that  the  plaintiffs  have  incurred  the 
penalty  of  nonsuit,  for  the  reason  stated  in  the  second  paragraph 
of  the  certificate  of  special  appeal.  They  assert,  first,  that  their 
father  Dookchore  had,  during  his  life-time,  divided  the  patrimo- 
nial estate  amongst  his  children.  If  this  assertion  were  true,  it 
is  quite  clear  that  Dookchore  was  incompetent,  at  a  subsequent 
period,  to  execute  a  transfer  of  any  portion  of  the  estate ;  but  the 
plaint^s  allege,  secondly,  that  the  ssJe  to  Sheoumber  Rai  was  invalid^ 
because,  agreeably  to  the  Hindoo  law,  a  father  may  not,  during 
the  life-time  of  his  sons,  alienate  any  portion  of  the  inheritance 
without  their  consent  j  and  it  is  on  the  latter  point  only  that 
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{he  lower  Courts  Iiave  recorded  opinions,  omitting  to  notice  alto^ 
gether  the  first  aiid  more  important  allegation  of  the  plaintiffs, 
relative  to  die  absolute  renunciation  of  his  right  by  Dookchore. 
Now,  it  is  quite  clear,  that  the  two  statements  above  noticed  are 
inconsistent  and  incompatible  with  each  other.  If  the>!rff  statement 
were  true,  the  second  objection  to  the  sale,  based  on  the  pecu- 
liarity of  the  Hindoo  law  of  inheritance,  would  be  out  of  place. 
The  firtt  objection  is  grounded  on  the  absolute  disconnection  of 
Dookchore  from  the  estate;  the  second  on  his  continued  joint 
possession.  Again,  the  statement,  relative  to  their  father's  insa- 
nity, is  inconsistent  with  their  second  statement,  which  presumes 
his  being  of  sound  mind  when  he  executed  the  deed  of  sale.  A  plain- 
tiff is  not  at  liberty  so  to  prove  his  plaint,  as  to  leave  it  uncertain 
what  constituted  his  cause  of  action.     He  is  enjoined  to  state 

precisely  the  matter  of  complaint.*  On 
*  ^Tsos!""*^**^  "       ^^®  present    occasion,  the  plaintiffs  do 

not  state  precisely  the  matter  of  com- 
plaint. They  leave  it  doubtful  whether  they  found  their  suit  on 
the  renunciation  of  his  rights  by  Dookchore,  on  the  Hindoa  law 
of  inheritance,  or  on  the  fact  of  Dookchore's  insanity,  when  the 
byenamah  was.  executed. 

The  decision  of  the  Principal  Sudder  Ameen  is  reversed,  and 
the  plaintiffs  are  nonsuited,  with  costs. 


T%e  26/A  May,  1851. 
Present: 


{A.  W.  Bbome,  1  ,   , 
H.  W.  Dean.;  )-^«^^^' 
S.  S.  Brown,  Offg.  Judge. 


{Special  appeal  from  the  decision  of 
C.  C.  Jackson,  Esq.,  Officiating  Judge 
ofMeerut,  dated  19th  July  1850. 

SuDAsooKH,  {Plaintiff),  Appellant, 

versus 

Ram  Dul  and  Chtnsookh,  (Defendants),  Respondents, 

This  case  will  be  found  reported  at  pages  94  and  95  of  the 
printed  decisions  for  Zillah  Meerut  for  the  year  1850. 

A  special  appeal  was  granted  to  try  ^^  whether  the  Officiating^ 
Judge  ought  not  to  have  upheld  the  decree  of  the  Sudder  Ameen 
with  respect  to  Bam  Dial,  defendant,  who  confessed  judgment^ 
and  Chynsookh,  defendant;  who  did  not  appeal  from  the  Sudder 
Ameen's  decision.'^ 
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The  respondents,  Ram  Dial  and  Chynsookh^  have  not  appeared 
in  this  Court  to  defend  the  appeal^  but  Mussumat  Kesur  and 
Gunga  Buksh  (two  other  defendants  in  the  original  suit^  who 
were  not  made  respondents  by  the  appellants)  have  spontaneously 
made  appearance^  with  the  view  of  defending  the  appeal. 

Previously  to  entering  upon  the  adjudication  of  the  point 
^fepecified  in  the  certificate  of  special  appeal^  it  was  necessary  for 
the  Court  to  determine^  whether  the  defendants^  Mussumat  Kesur 
and  Gunga  Buksh^  not  having  been  made  respondents  by  the 
appellant^  are  at  liberty  to  appear^  as  such^  of  their  own  accord. 
The  Court  are  of  opinion  that  this  question  must  be  answered  in 
the  negative.  The  decree  of  the  Principal  Sudder  Ameen  can- 
not, under  the  terms  of  the  certificate^  be  so  altered  as  to  affect, 
injuriously,  their  interests.  There  is,  therefore,  no  neoesiUy  for 
their  appearing  to  defend  the  appeal;  and  no  violation  of  the 
principles  of  justice  in  declining  to  hear  them  in  support  of  the 
Principal  Sudder  Ameen's  decision. 

With  respect  to  the  question  mooted  in  the  certificate  of  special 
appeal,  it  has  been  repeatedly  held  in  this  Court  that,  as  a 
general  rule,  decrees  for  numey  should  pass  against  such  of  the 
defendants  as  confess  judgment,  or  acquiesce  in  the  decision 
passed  against  them ;  acquiescence  being  inferred  from  their 
omission  to  appeal:  and  the  only  deviation  allowed  from  this 
rule  is,  where  there  is  reason  to  apprehend  that,  by  allowing  the 
decree  against  confessing,  or  acquiescent  defendants  to  standi 
the  interests  of  the  other  defendants,  who  have  successfully 
resisted  the  claim,  may  suffer.  It  is  a  matter  of  little  importance 
if  the  confessing,  or  acquiescent,  defendants  continue  to  be  held 
responsible.  Frequently  such  defendants  are  in  collusion  with 
the  plaintiffs;  and  if  they  fall  into  the  snare  they  have  set  for 
others,  they  are  justly  punished.  In  the  present  case,  no  special 
reason  is  shewn  why  the  Sudder  Ameen's  decree  should  not  havd 
effect  against  the  respondents,  and  the  decision  of  the  Ofiiciating 
Judge,  so  far  as  it  absolves  them,  is  accordingly  reversed.  The 
respondents  will  be  charged  with  the  costs  of  this  appeaL 
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The  26/A  May^  1851. 

{A.  W.  Begbie,T   •   , 
H.  W.  Deane,  J-^"^^' 
S.  S.  BttowN,  Offg.  Judge. 


Case  No.  85  op  1851.^ 


'Special  appeal  from  the  decision  of 
Moulvee  Mohumed  Ruzzee-ooddeen 
Khan,  Principal   Sudder  Ameen  of 

^     Allggttrh,  dated  2&rd  September  1850. 

Jahan  Kuan^  (Defendant J,  Appellant^ 

versus 

Khajeh  Ali  Khan  and  Bulund  Khan,  (Plaintiffs)^  Respondents^ 

This  was  a  suit  to  obtain  possession  of  quarter  of  mouzah 
Churra^by  redemption  of  a  mortage,  the  jumma  being  estimated 
atRs.  565-8. 

Plaintiffs  stated  that  there  were  four  puttees  in  mouzah  Churra, 
viz.  quarter  belonging  to  themselves,  quarter  to  defendants,  quar- 
ter to  Izzut  Khan,  and  quarter  to  Asalut  Khan  and  others.  In 
1240Fuslee,  in  consequence  of  a  balance  of  Rs.  403-13  becoming 
due  from  plaintiffs,  their  puttee  was  made  ovex  to  the  defendant 
for  five  years,  i.  e.  from  1^1  to  1245  Fuslee^  on  condition  that^ 
after  the  expiration  of  that  period,  plaintiffe^  on  making  good 
the  arrear,  (which  had  been  paid  by  the  defendant),  should  be 
reinstated  in  their  puttee.  In  1246,  not  being  in  a  condition  to 
redeem  the  puttee,  plaintiffs  borrowed  Rs.  596-3  from  the  defend- 
ants^ executing  a  deed  of  mortgage  in  favor  of  the  latter  to  the 
amount  of  Rs.  1,000,  for  the  term  of  ten  years,  u  e.  firom  1247  to 
1256  Fuslee,  and  the  defendant  had,  up  to  the  peiplod  of  institut- 
ing the  suit,  retained  possession,  and  althougti  tbe  term  of  the 
mortgage  has  expired,  the  defendant  refuses  to  surrender  posses- 
sion. 

The  defendant  admitted  that  the  plaintiff's  puttee  had  been 
made  over  to  him  in  the  manner  stated  by  the  plaii^tiffs,  viz.  on 
account  of  balances ;  but  he  alleged  that,  when  a  new  Settlement 
was  made  in  1246,  in  consequence  of  the  plaintiffs  not  being 
able  to  repay  the  balance  which  had  been  liquidated  by  the 
defendant,  the  Settlement  had  been  renewed  with  him  (defendant) 
as /arwer  of  plaintiffs*  puttee,  (or  the  term  of  twenty  years,  viz. 
from  1246  to  1265  Fuslee,  and  that  plaintiffs,  having  borrowed 
from  them  Rs.  596-3,  in  addition  to  the  Rs.  403-13,  (the  amount 
of  the  balance  advanced  by  the  defendant),  executed  a  mortgage 
of  their  puttee  for  Rs.  1,000  in  his  favor,  but  that  he  remained 
in  possession  of  the  puttees,  not  as  mortgagee,  but  as  Government 
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farmer y  uncler  the  Act  of  Settlement.  That,  consequently,  plaijt' 
tiffs  had  no  right  to  sue  to  recover  possession  by  redemption  of 
the  mortgage,  but  must  first  obtain  a  decree  to  set  aside  the  Set- 
tlement made  with  the  defendant.  The  defendant  also  alleged 
that,  in  addition  to  the  debts  abore  specified,  the  plain-* 
tiffs  had  borrowed  from  him  a  farther  sum  of  Rs.  1,000,  and 
executed  a  second  mortgage  bond,  binding  themselves  not  to  pre- 
fer any  claim  to  redemption  within  the  period  of  the  last  Settle- 
ment, and  that,  consequently,  this  suit  is  opposed  both  to  plain- 
tiffs^ own  agreement  and  the  order  of  the  Settlement  Oificer. 

The  Sudder  Ameen  decreed  in  favor  of  the  plaintiffs,  observ- 
ing that,  it  was  clear  from  the  defendant's  own  urzee,  under 
date  19th  August  1846,  that  he  was  in  possession,  not  %&  farmer ^ 
but  as  mortgagee;  that  the  Settlement  roobakaree,  dated  80th 
September  1838,  on  which  the  defendant  relied,  did  not  benefit 
his  case,  it  being  many  years  antecedent  to  the  petition  above- 
mentioned;  that  it^was  evident  from  the  order  under  date  21st 
August  1846,  passed  on  the  defendant's  petition,  that  the  Collec- 
tor was  not  satisfied  with  the  Settlement  proceeding  of  the  30th 
September  18S8,  and  that  the  second  mortgage  deed,  filed  by  the 
defendant,  was  a  palpable  forgery.  The  Sudder  Ameen  accordingly 
ordered,  that  the  plaintiffs  should  be  reinstated  in  possession  of 
their  puttee,  on  payment  of  Rs.  1,000,  which  was  all  that  was 
shewn  to  be  due  from  them. 

In  appeal,  the  Principal  Sudder  Ameen  confirmed  the  Sudder 
Ameen's  decree. 

A  special  appeal  was  admitted  ^^to  determine,  whether  the 
Sudder  Ameen  and  Principal  Sudder  Ameen  were  legally  com- 
petent to  set  aside  the  farming  Settlement  made  with  the  peti- 
tioner, and  to  give  plaintiffs  a  decree  for  possession.^' 

The  Court  are  of  opinion  that  the  Sudder  Ameen  and 
Principal  Sudder  Ameen,  in  deereeing  immediate  possession  of 
their  puttee  to  the  plaintiffs,  have  exceeded  their  legal  authority. 
On  referring  to  the  Settlement  roodoArar^e  of  the  30th  September 
1838,  it  is  quite  clear  that  the?  puttee  of  the  plainti^  was  given 
in  farm  to  the  defendant  for  the  period  of  twenty  years,  viz, 
from  1246  to  1265Fuslee,  and  the  Civil  Courts  have  no  autho»* 
rity  to  set  aside  a  farming  arrangement  made  by  the  Revenue 
Authorities,  which,  in  passing  a  decree  in  favor  of  plaintiffs,  the 
lower  Courts  have  done.  The  petition  presented  by  the  defendant 
to  the  Collector  on, the  19th  August  1846, and  tiie  order  passed 
thereon  by  the  Collector,  do  not  affect  the  main  question.  The 
plaintiffs  liad  attempted,  by  a  false  representation  to  the  Collector, 
by  concealing  the  circumstance  of  the  mortgage  for  Rs.  596-^^ 
(which  is  now  admitted  by  both  parties),  to  recover  possession 
of  their  puttee,  by  payment,  merely,  of  the  balance  of  Rs.  403-13^ 
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on  account  of  whicli  it  bad  been  transferred  to  tbe  defendant ; 
and  the^  object  of  the  defendant^  in  presenting  bis  petition  of 
•tbe  19th  August^  was  to  expose  this  attempt  at  deception,  rather 
than  to  vindicate  his  right  to  maintain  possession,  as  farmer, 
^nnder  the  Settlement.  It  is  also  not  improbable  that  he  expect* 
ed  to  make  a  more  successful  resistance  to  the  plaintiffs'  claim, 
bjT  putting  the  matter  of  the  mortgage  in  a  clear  light,  than  by 
insisting  on  his  other  equally  legal  title  as  farmer^  Be  this  as 
it  may,  the  fact  is  indisputable,  that  a  farming  Settlement  of 
the  plaintiffii'  piUtee  was  made  with  the  defendant,  and  that  no 
objection  even  was  made  thereto  at  the  time,  by  the  plaintiib, 
although  they  were  present  when  the  arrangement  was  made. 

The  decisions  of  the  Sudder  Ameen  and  Principal  Suddtf 
Ameen  are  accordingly  reversed^  and  the  suit  of  the  plaintiffii 
dismissed,  with  costs. 


The  i7ih  May,  1851. 
Presmi: 


{A.  W.  Bbobis,    '^  t  j  ^ 
S.  S.  Bbown^  Offg.  Judges 


f  Special  appeal  from    the  decision    of 
Case  No.  240  of  1850.  •<      G.  F.  Harvey,  Esq.,  Judge  of  Cawm- 

L     pare,  dated  17th  August  1850. 
BuTTUN  AND  Lalla,  (Plaintiffs),  Appellants^ 

versus 
LucHMUN,  tewarree,  (Defendant),  Respondent. 

This  case  is  given  among  the  ]9rinted  decisions  of  the  Zillah 
Courts  for  August  1850. 

A  special  appeal  was  allowed  to  try,  "  whether  the  order  of 
the  Judge,  dismissing  the  plaintiffs'  claim  to  interest,  shoidd  be 
austained,  imrticuiarly  with  reference  to  the  precedent  of  a 
full  Court,  cited  by  the  special  appellant,  dated  18th  June  1846, 
Luchmee  Narain  Singh,  plaintiff,  i^pellant,  versus  Sahib  Zadeh 
defendant,  respondent. 

The  Court  find  the  precedent  cited  by  the  special  appellant 
to  be  so  far  not  strictly  parallel  with  this  case  that  the  prece- 
dent has  reference  to  the  interest  due  on  a  principal  sunt 
secured  by  bond,  whereas  the  present  claim  is  brought  to  recover 
interest  due  on  the  balance  of  a  cash  account.  But,  according 
to  established  custom  on  which  the  written  law  in  regard  to 
interest  is  declaredly  founded,  debts  of  this  latter  desGriptiou 
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are,  as  well  as  bond  debts,  recoverable,  with  interest,  unless; 
on  valid  reasons  to  be  assigned  in  each  case,  the  Courts  shall 
see  fit  to  disallow  the  interest.  If  no  valid  reasons  are  put 
forward,  there  is  legitimate  ground  of  special  appeal.  In  the 
case  before  the  Court,  the  reasons  assigned  by  the  Judge  for 
refusing  interest  to  the  plaintiff  are  as  follows.  '^  It  is  not 
shown  by  plaintiff  that  the  defendant  succeeded  to  any  pro- 
perty after  his  father's  death ;  if  he  had  done  so,  it  would  be 
a  reason  the  more  why  settlement  of  all  claims  against  Koonjee^ 
iewarree,  shoidd  have  been  made  at  the  date  of  that  occurrence, 
looking  to  the  liability  of  sons  under  the  Hindoo  law,  to  dis- 
charge the  debts  of  their  father;  and  as  it  has  not  been  shown 
on  part  of  defendant,  that  assets  were  wanting,  I  amend  so  much 
of  the  Sudder  Ameen^s  decree  as  awards  interest,  and  decree 
the  principal  only,  Bs.  171-6-9.  As  a  money-lender,  the  plain- 
tiff should  have  kept  a  more  complete  set  of  books;  he  should 
have  adjusted  the  claim  on  the  death  of  the  original  debtor; 
he  should,  under  the  asserted  admission  by  the  son,  ten  years 
ago,  have  protected  himself  by  a  bond;  also,  he  should  have 
brought  his  claim  sooner .^^  With  respect  to  the  last  reason  urged 
by  the  Judge,  it  has  been  authoritatively  declared  to  be  not 
•  Sudder  Dewanny  Adaw-    Sufficient;*    and    with    respect    to  the 

lut.  Select  Report,  7th  Other  rcasons  which  he  has  assigned,  so 
.  Au^Bt  1820.  VoL  3,  Page    far  from  being  cogent,  they  are  not  even 

*^*  relevant.   The  Court,  therefore,  in  altera- 

tion of  the  decree  passed  by  theZillah  Judge^  declared  the  plain* 
tiffs  entitled  to  the  interest  they  have  sued  for. 


The  29/A  May,  1861. 
Present:  A.  W.  Bbqbis,  Judge. 


Case  No.  157  of  1850.  < 


"Regular  appeal  from  the  decision  of 
Mohumed  Kurreem-oollah  Khan,  Prin* 
dpal  Sudder  Ameen  of  Agra,  dated 
bth  July  1850. 

Anund  Lall^  (Defendant),  Appellant, 

versus 

Madho  liALL  AND  S.ISHBN  Lall,  {Plaintiffs),  Respondents^ 

This  was  a  suit  to  recover  possession  of  half  of  mousah 
Nougoan,  a  maaffise  village,  and  of  a  house  and  garden,  with 
wasilat;  also,  to  procure  execution  of  a  decree  obtained  by  Mus« 
sumat  Choonnoo:  the   total    claim    being    estimated    at    Us. 
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81,009-7-81.  The  substance  of  the  plaintiffs'  claim  is  as  follows, 
fiintee  Ram,  from  whom  plaintiffs  claim  inheritance,  had  two 
wives,  vis.  Mnssumat  Choonnoo  and  Mnssumat  Ato:  by  the 
former,  Bintee  Ram  left  no  issue,  but  by  Mussumat  Ato,  he 
had  a  daughter,  Mnssumat  Sooruj  Konwnr,  the  mother  of  the 
plaintiffs.  The  property  in  dispute  had  been  acquired  by 
Bintee  Bam,  who,  however,  associated  with  himself  his  brother 
Bishun  Lall.  Bintee  Ram  died,  whereupon  Bishun  Lall  dis- 
possessed the  widow,  Mussumat  Choonnoo,  of  the  half  of  the 
estate,  which  had  come  into  her  possession,  on  her  husband's 
death.  The  widow  vindicated  her  rights  by  a  suit  in  Court,  and 
obtained  decrees  from  the  Provincial  and  Sudder  Courts,  in  1814 
and  1815,  to  the  effect,  that  she  should  continue  in  possession 
during  her  life-time,  and  that  on  her  demise,  the  estate  should 
devolve  on  the  heirs  of  Bintee  Ram.  Mussumat  Choonnoo 
obtained  possession  in  conformity  with  the  above  decree,  and, 
having  no  child  of  her  own,  she  caused  the  name  of  her  stepsson, 
the  plaintiff,  Madho  Lall,  to  be  entered  in  the  khewtU  paper, 
and  constituted  him  her  manager.  Mussumat  Choonnoo  died 
in  1846,  having,  previously,  (in  1840)  obtained  another  decree 
against  Suda  Ram  and  others,  cultivators  of  the  village,  for 
rent  due.  Plaintiffs  applied  to  the  Zillah  Judge  for  a  certificate 
of  heirship,  under  Act  XX.  of  1841,  and  obtained  it;  but,  in 
appeal,  this  order  was  reversed  by  the  Sudder  Court,  and  a 
certificate  granted  to  the  defendant  Anund  Lall,  by  virtue  of 
which  the  latter  dispossessed  the  plaintiffs  of  their  half  of  the 
estate,  igid  also  collected  the  rents  for  1255  and  1256. 

The  defendant,  Anund  Lall,  in  his  reply,  urged  several  objec- 
tions to  the  suit  on  points  of  form  and  procedure,  which,  he 
said,  subjected  the  plaintiffs  to  the  penalties  of  a  nonsuit,  and 
in  regard  to  the  merits  of  the  case,  he  contradieted  the  plaintiffs 
in  every  material  point,  asserting  that  Bintee  Ram  had  no 
issue  by  either  wife,  that,  consequently,  the  plaintiffs  were  not 
the  descendants  or  representatives  of  Bintee  Bam,  but  that  he, 
(Anund  Lall),  was  the  legal  heir,  being  the  son  of  Bishun  Lall, 
the  brother  of  Bintee  Ram.  He  took  exception  also  to  the 
calculation  of  the  mesne  proceeds  contained  in  the  petition 
of  plaint.  The  remaining  defendants  filed  a  reply  of  a  similar 
tenor. 

The  Principal  Sudder  Ameen's  decision  is  in  substance  as 
follows.  That  there  were  four  points  for  consideration.  1st.  Arc 
the  plaintiffs  the  grandsons  of  Bintee  Ram,  or  not?  and,  if  so, 
have  they  a  preferential  claim,  as  heirs,  over  the  defendant 
Anund  Lall,  the  nephew  of  Bintee  Ram.  2nd.  Did  plaintiffs 
(as  alleged  by  them)  obtain  possession  as  heire  on  the  death  of 
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Mussiunat  Choonnoo^  and  were  they  subsequently  dispossessed 
by  the  defendant  Anund  Lall^  or  did  they  never  obtain  posses- 
sion at  all?    3rd.  How  far  do  the  contradictions^  apparent  in  the 
statements  of  the  plaintiffs^  as  to  the  foundation  of  the  claim, 
affect  the  claim  itself?    4th.   Is  the  amount  of  mesne  profits 
declared  by  the  plaintiffs,  proved  or  not  ?  In  regard  to  the  first 
point,  the  Principal  Sudder  Ameen  decided  that  the  fact  of  the 
plaintiffs  being  the  grandsons  of  Bintee  Ram  is    established, 
for  the  following  reasons.   Eight  witnesses  depose  to  that  effect; 
the  plaintiff  Madho  Lall  is  entered  in  the  Statement  No.  7  of 
the  Collector's  office  in  1254  Fuslee,  as  the  heir   and  grandson 
of  the  deceased  maaffeedar;  in  the  roobakaree  of  the  Magistrate 
of  Muttra,  under  date  18th  January  1847,  the  defendant,  Anund 
Lall,  is  represented  as  designating  Madho  Lall,  as  the  grandson: 
that  it  appears  that  an  urzee  of  Anund  Lall,  defendant,  in  the 
Magistrate's  office,  had  been  designedly  blotted,  with  the  pur- 
pose of  rendering  illegible  the  word  newasa,    Bishun  Dass, 
the  father  of  Anund  Lall,  defendant,   in  his    deposition    of 
the    22nd  November   1832,    had    denominated   Madho    Lall 
his  cO'Sharer  in  the  estate ;    and    the    inspection    of  several 
other  documents,  bearing  date  from   1831   to  1845,  shewed, 
that  Bishun  Dass  and  the  defendant,  Suda  Ram,   had  then 
admitted  the  title  and  possession  of  the  plaintiffs.    Under  these 
circumstances,  no  doubt  can  remain   that  plaintiffs  are  the 
grandsons  of  Bintee  Ram.  On  the  second  point,  the  Principal 
Sudder  Ameen  decided  that  plaintiffs  had  obtained  possession 
on  the  death  of  Choonnoo,  as  appears  from   various    docu- 
ments filed  by  them.     On  the  third  point,  the  Principal  Sudder 
Ameen    observed,  that    admitting    the    discrepancies  charged 
against  the  respondents,  Madho  Lall,  in  his  designation  of  him- 
self on  various  occasions    during  the  life-time  of  Mussumat 
Choonnoo,  yet  no  importance  was  to  be  attached  to  the  circum- 
stance, as,  at  that  time,  he  advanced  no  claim  to  the  property, 
and  may  indiscriminately  have  styled  himself  "  adopted  son''  or 
karindah :  there  is  no  such  positive  contradictions  in  the  appel- 
lations, as  to  constitute  a  bar  to  the  plaintiffs'  present  claim. 
The  Principal  Sudder  Ameen  remarked    that  the  Collector's 
roobakaree  of  the  26th  January  1830,  (in  which  the  right  of  the 
brothers  and  nephews  of  Bintee  Ram  to  succeed,  on  the  death  of 
Mussumat  Choonnoo,  was  recognised),  could  have  no  force, /udi- 
eially,  as  it  was  not  within  the  Collector's  province  to  determine 
who  were  the  Aetr^of  Bintee  Ram;  that  in  the  copy  of  the  petition 
of  the  plaintiffs,  under  date  18th  March  1847,  filed  by  defendants, 
the  plaintiffs  prefer  their  claim  to  the  succession,  both  as  the 
grandsons  of  Bintee  Bam  and  the  donees  of  Mussumat  Choonnoo  ; 
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that  the  statement  of  the  defendant  Anund  Lall's  witnc 
that  plaintiffs  were  the  sons^  not  of  Mussumat  Ato,  but  of 
Mussumat  Jhoonnoo,(a  sister  of  Mussumat  Choonnoo)^  is  entitled 
to  no  credit^  as  no  mention  of  the  fact  is  made  in  that  defend* 
iLni's  jenvabdawee  ;  that,  in  shorty  he  is  satisfied  that  plaintiffs  aro 
the  grandsons  of  Bintee  Bam,  and  are,  as  such,  agreeably  to 
the  decree  of  the  Sudder  Court,  and  the  Hindoo  law  of  inheri- 
tance, as  declared  by  the  pundit  of  the  Sudder  Court,  entitled  to 
succeed,  in  preference  to  the  defendant,  Anund  Lall,  who  is  only 
the  collateral  relative,  yiz.,  (a  nephew)  of  Bintee  Ram.  B^ard^^ 
ing  the  claim  to  wasildt,  the  Principal  Sudder  Ameen  decreed  for 
no  more  than  Rs.  2,335-1,  being  Rs.  1,126-10-8^  less  than  the 
amount  claimed,  under  this  head,  by  the  plaintiffs.  The  Prin- 
cipal Sudder  Ameen  also  dismissed  that  part  of  the  plaintiffs' 
claim  which  related  to  the  execution  of  the  decree  obtained  by 
Mussumat  Choonnoo,  which  he  considered  to  constitute  a  8^a« 
rate  cause  of  action,  quite  unconnected  with  the  inheritance  firom 
Bintee  Ram.  The  decree  was  to  have  effect  against  the  defend- 
ant Anund  Lall  only,  the  other  defendants  being  ab8olyed,a8  they 
had  been  made  defendants  pro  formd,  and  had  no  interest  in  the 
matter. 

From  this  decision  both  parties  appealed.  The  present  deci« 
sion  has  reference  to  the  appeal  of  the  defendant  Anund  LalL 
The  defendants  Suda  Ram  and  others  did  not  appeal. 

The  only  fault  I  haye  to  find  with  the  decree  as  it  affects  the 
defendant,  Anund  Lall,  is  the  omission  of  the  Principal  Sudder 
Ameen  to  charge  to  the  plaintiffs,  with  the  costs,  on  the  propor- 
tion of  their  claim  which  has  been  dismissed,  a  deduction  whichj 
however  small,  the  defendant  has  a  title  to  demand.  I  entirely 
concur  with  the  Principal  Sudder  Ameen  in  the  view  taken  <^ 
the  meriis  of  the  case.  There  can  be  no  doubt,  on  a  perusal  of 
the  evidence,  that  the  plaintiffs  are  the  grandsons  of  Bintee  Ram, 
and  that,  as  such,  they  are  entitled  to  succeed  to  his  property. 
It  is  true  that  the  plaintiffs  did  formerly  claim  to  succeed  as  the 
donees  of  Mussumat  Choonnoo.  They,  probably,  were  not  thai 
aware  of  their  own  hereditary  rights ;  but  this  mistake  cannot 
operate  as  a  bar  to  their  succession,  now  that  they  have  preferred 
their  claim  by  right  of  descent.  The  plaintiffs'  vakeel  having 
intimated  his  willingness  to  acquiesce  in  the  slight  modification 
of  the  Principal  Sudder  Ameen's  decree  proposed  by  the  Court^ 
it  is  tumecessary  to  refer  the  case  to  a  full  bench,  and  the  Prin- 
cipal Sudder  Ameen's  decision  i»  modified  accordingly. 
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7^  29/A  Mof,  1861. 
Present:  A.  W.  Beobis,  Judge. 

rRegulor   appeal  from  the  deeinon  of 

Cas«  No.  210  or  1850.  J      S^r^     Kurreem-ooUah     KMn, 

I      Principal    Sudder  Ameen  of  Agra, 
L     dated    bih    July    1850. 
Madho  Lall  and  Eishen  Lall^  {Plaintiffs),  Appellants, 

versus 
Anund  Lall^  (Defendant),  Respondent. 

This  is  a  cross  appeal  connected  with  the  case  No.  157,  in 
which  Anund  Lall^  defendant^  is  appellant^  versus  Madho  Lall 
and  Kishen  Lall^  respondents.  The  plaintifis  were  dissatisfied 
with  that  part  of  the  Principal  Sudder  Ameen's  decision  which 
dismissed  their  claim  to  take  out  execution  of  the  decree  ob'- 
tained  by  Mussumat  Choonnoo^  and  a  portion  of  their  claim  to 
wasUdt. 

With  reference  to  the  opinion  recorded  by  me  in  the  appeal 
of  Anund  Lall^  defendant^  seeing  no  reason  further  to  modify  the 
decision  of  the  Principal  Sudder  Ameen^  I  dismiss  this  appeal, 
with  costs. 

The  Zlst  May,  1851. 
Present:  A.  W.  Begbib^  Judge. 

{Special  appeal  from  the  decision  iff  J.  P. 
Gubbins,  Esq.,  Judge  qf  Dehlie,  dated 
19th  February  1851. 

Ajoodheea  Pebshad^   {Defendant),  Appellant, 

versus 

Jebwun  Buksh^  (Plaintiff),  Respondent. 

This  case  will  be  found  reported  at  page  88  of  the  printed 
decisions  for  zillah  Dehlie  for  the  month  of  February  last. 

A  special  appeal  ik^  admitted  to  try^  ^^  whether  the  Judgt^s 
decision  be  not  open  to  the  objection  of  incompleteness^  inas- 
much as  he  has  omitted  to  record  any  opinion  on  a  material  point 
urged  by  the  plaintiff  as  the  cause  of  action^  but  which  had  been 
declared  not  proved  by  the  Court  of  first  instance.^' 

The  Court  observe  that  the  plaintiff  in  his  plaint  has  stated 
that^  in  1846^  Bamjee  Dass^  the  brother  of  defendant,  (the  former 
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proprietor  of  the  house  now  occupied  by  defendant)  had  opened 
the  door  in  question,  whereupon  Sheik  Mendoo,  (brother  of 
plaintiff),  complained  in  the  Foujdaree  Court,  and  agreeably  to 
the  decision  of  a  punchayet,  Ramjee  Dass  closed  the  door,  and, 
on  the  29th  March  1846,  executed  an  ikramamah  to  the  purport 
that  it  should  not  be  reopened;  that  the  said  house  having  since 
passed  into  the  possession  of  the  defendant  the  latter,  on  the 
29th  May  1850,  reopened  the  door,  on  which  plaintiff,  who  noir 
occupies  his  brother's  shop,  again  complained  in  the  Magistrate's 
Court,  and  was  referred  to  the  Civil  Court.  Plaintiff  sued  accord- 
ingly, as  the  door  could  only  be  approached  by  passing  over 
his  ground:  the  Moonsiff  decided  that  the  plaintifPs  statement, 
relative  to  the  former  closing  of  the  door  in  conformity  with  the 
award  of  the  punehayet,  and  the  execution  of  the  agreement  by 
Ramjee  Dass  not  to  reopen  it,  were  not  proved  and  he,  also, 
stated  his  opinion,  that  no  injury  accrued  to  the  plaintiff  finMn 
the  opening  of  the  door.  He  accordingly  dismissed  the  plain- 
tiff's suit.  The  Judge  in  his  decision  has  taken  no  notice  what- 
ever of  the  plaintiff's  statement  regarding  the  alleged  punehayet 
and  ikramamah  of  Ramjee  Dass,  but  confines  himself  to  the  fact 
of  the  hufj  or  nuisance  complained  of  by  the  plaintiff,  which,  in 
opposition  to  the  opinion  of  the  Moonsiff,  he  considers  to  be 
established,  and  has,  also,  found  an  addUional  nuisance,  not 
complained  of  by  the  plaintiff,  viz.  that  defendant  has  ''picketed 
a  bullock  in  the  place  to  which  it  (the  door)  leads.''  It  is  hardly 
necessary  to  repeat  here,  (what  has  been  often  pointed  out  by 
this  Court),  that  the  Civil  Courts  should  strictly  confine  them- 
selves to  the  adjudication  of  the  point  or  points  at  issue  between 
the  parties,  a$  $et  forth  by  themselves.  This  rule  has  clearly  be^i. 
violated  by  the  Judge  in  the  present  instance.  He  has  not 
given  an  opinion  on  the  case  as  stated  by  the  parties  themselves, 
and  his  decision  is  necessarily  vitiated  thereby,  and  must  be 
amended.  I  accordingly  reverse  his  order,  and  remand  the  case 
to  be  retried  with  advertence  to  the  foregoing  observations. 
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The  3Ut  May  1851. 
Present:  A.  W.  Beobie^  Judge. 


Case  No.  16  of  1849. 


Regular  appeal  from  the  decUion  of 
Khadim  Hoossein  Khan,  Principal 
Sudder  Ameen  of  Cawnpore,  dated 
8th  September  1848. 

Me.  S.  S.  G&eenway  and  others^  (Plaintiffs),  Appellants, 

versus 

BuNHUsT  Khan  and  others^  {Defendants),  Respondents. 

This  is  a  suit  to  recover  Rs.  5^442-12-4f^  principal  and  inter- 
est^ due  on  certain  vouchers  and  accounts.  The  Principal  Sud- 
der Ameen  gave  a  decree  in  favor  of  the  plaintiffs  to  the  amount 
of  Bs.  2^399-13-6^9  and  dismissed  the  residue  of  the  claim;  a  deci- 
sion with  which  both  parties^  being  dissatisfied^  a  double  appeal 
was  preferred  to  this  Court  under  dates  26th  January  and  12th 
February  1849 :  owing  to  the  death  of  the  appellant's  vakeel,  and 
the  absence  on  leave  of  the  respondent's  vakeel,  delay  unavoid- 
ably occurred  in  bringing  the  case  to  a  hearing.  The  record 
was  called  for  on  the  21st  November  1850,  and  another  vakeel 
having  been  appointed  by  the  appellant,  the  case  was  called  on, 
when  the  pleaders  on  both  sides  requested  that  it  might  be 
allowed  to  lie  over,  as  an  amicable  adjiu?tment  was  in  progress. 
On  the  17th  instant,  accordingly,  sooldinamahs  were  filed  by  both 
parties,  of  which  the  following  is  the  purport.  The  defendants 
agree  to  pay  to  the  plaintiffs  Rs.  4,361-11-4|,  principal,  and  inter- 
est at  the  rate  of  12  per  cent,  per  annum,  from  the  date  of 
the  soolehnamahs,  within  the  period  of  four  years,  the  estates  of 
Ramsaree,  &c.,  which  are  already  pledged  to  the  plaintiffs  to 
continue  so,  until  the  stipulated  payment  be  completed :  in  the 
event  of  any  default  on  the  part  of  the  defendants,  the  plain- 
tiffs to  be  at  liberty  to  bring  to  public  sale  the  estates  above- 
mentioned,  without  let  or  hindrance  from  the  defendants.  In 
the  event  of  the  present  incumbents  of  the  estates,  (Mussumat 
Peerun  and  Fuzul  Hoossein),  allowing  the  Government  revenue, 
in  any  year,  to  fall  in  balance,  and  the  estates,  in  consequence, 
being  advertised  for  sale,  plaintiffs  to  have  the  privilege  of  pay- 
ing up  the  said  balance,  and  to  cause  the  public  sale  of  the 
estates,  in  anticipation  of  the  expiration  of  the  period  fixed  for 
the  payment  to  the  plaintiffs.  The  plaintiffs  further  agree 
to  forego  all  claim  to  interest,  antecedent  to  the  date  of  the  soo^ 
lehnarmhs;  and  both  parties  are  to  pay  their  own  costs,  in  both 
Courts.    The  defendants  are  to  pay  the  interest  stipulated  year 
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by  year,  and  in  default  thereof,  the  plaintiffs  shaM  be  at  liberty 
to  sue  out  execution  for  the  whole  amount  due  to  them,  with 
interest,  and  to  bring  to  auction  sale  the  aforesaid  mousahs  in 
satisfaction  of  their  claim. 

In  conformity  with  the  foregoing  sooleknamah8,t\ie decree  of  the 
Principal  Sudder  Ameen  is  modified,  and  a  decree  passed  in  favor 
of  the  (plaintiffs)  appellants  for  the  amount,  and  with  the  con- 
ditions recited  in  the  soolehnamahs.  The  defendants  withdraw 
their  appeal,  and  will  be  entitled  to  the  refund  of  the  value  of 
the  stamp  duty  on  their  petition  of  appeal. 


The  Z\st  May,  1851. 

fA.  W.  Begbie,  1  t   > 
Pkesent:  \  H.  W.  Deanb,  J-^^^^^' 
LS.  S.  B&owN,  Offg.  Judge. 

r  Regular  appetd  from  the  decision  of 

Case  No   201  of  1849  <      ^^^^^    Mohumed    Hussun    Khen, 

j      PriruApal  Sudder  Ameen  of  Myn- 
L    poorie,  dated  28th  July  1849. 

KooNwvE  Ajeet  Sinoh  and  Rajah  Chsyt  Singh^  (DrfendanisJ, 

Appellants, 

versus 
MiEZA  Ahmed  Beg,  f  Plaintiff) ,  Respondent. 
This  was  a  suit  to  recover  Rs.  23,351-15-10,  principal  and 
interest,  being  a  balance  due  on  a  deed  of  kutkinnah.  The 
plaintiff^s  statement  is  to  the  following  effect.  That  the  defendant. 
Rajah  Cheyt  Singh,  gave  in  theeka,  to  Mirza  Qasim  Ali  Beg,  the 
deceased  son  of  plaintiff,  for  the  term  of  eight  years,  viz.,  from 
1248  to  1255  Fuslee,  at  an  annual  jumma  of  Rs.  2,500,  the 
three  villages  of  Kurree,  Gureebpore,  and  Kirpalpore,  on  tiie 
condition  that  the  Rajah  should  pay  the  Government  jumma, 
and  that  the  theekadar  should  pay  the  annual  rent,  stipulated 
in  the  deed  of  theeka,  to  Mirza  Mohumed  Syed,  (a  creditor  and 
mortgagee  of  the  Rajah^s),  to  the  amount  of  Rs.  20,000,  and  that 
Mohumed  Syed's  receipts  should  be  made  over  to  the  Rajah.  The 
deed  of  theeka  was  executed  on  the  19th  July  1840,  and,  on  the 
same  date,  the  theekadar,  Qasim  Ali,  executed  a  deed  of  hii- 
kinnah  of  these  same  villages,  in  favor  of  Koonwur  Ajeet  Singh, 
defendant,  (the  Rajah^s  brother),  for  the  same  amount  and  period 
as  are  specified  in  the  theeka  itself,  and  the  Rajah  executed  a 
security  bond  on  behalf  of  his  brother^  the  kutkinnahdar,  bind- 
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ing  himself  to  make  good  any  deCetuIt  on  his  brother's  part^  and 
pledging  the  talooqua  of  Purtabneer  as  a  security  for  the  fulfil- 
ment of  his  own  engagement :  all  these  three  deeds  were  duly 
registered.  The  kutkinnahdar  has,  however,  paid  only  Rs.  3,346 
out  of  the  Rs.  20,000  due  from  him  to  the  theekadar.  That 
sum  has,  in  conformity  with  the  agreement,  been  paid  to  the 
mortgagee,  and  the  receipts  of  the  latter  made  orer  to  the  Rajah : 
as  plaintiff's  son  had  engaged  to  pay  the  entire  amount  of  the 
ikeeka  to  the  mortgagee,  the  latter  had  pressed  the  plaintiff  for 
payment,  and  had  got  possession  of  a  large  portion  of  his  pro- 
perty in  satisfaction  of  his  claim,  in  consequence  of  which 
plaintiff,  for  his  own  protection,  was  compelled  to  bring  this 
action. 

The  defendant,  Rajah  Cheyt  Singh,  in  reply,  stated,  that  he 
had  entered  into  negotiation  with  Mirza  Mohumed  Syed,  with  a 
view  to  obtaining  a  loan  from  that  person  of  Rs.  20,000  to  be 
repaid,  in  eight  years,  by  annual  instalments  of  Rs.  2,500,  mort- 
gaging to  the  lender  seven  villages  in  talooqua  Beena,  with 
power  to  foreclose  the  mortgage  on  default  of  payment,  the 
mortgage  deed  bearing  date  19th  July  1840 :  that  at  the  desire 
of  the  mortgagee,  the  theeka,  &c.,  were  executed,  as  a  means  of 
providing  for  the  payment  of  the  debt.  It  was  agreed  that  the 
deeds  should  firtt  be  registered,  and  the  money  paid  afterwards, 
on  receipt  of  which  the  deeds  were  to  be  made  over  to  the  mort- 
gagee ;  the  registry  W9fi  effected  accordingly,  and  defendants' 
mookhteear  applied  for  the  money.  The  mortgagee  advanced,  at 
different  times,  only  Rs.  8,000,  and  got  the  deeds  from  the 
defendants^  mookhteear,  promising  to  pay  the  balance  of  the  loan, 
after  deducting  the  portion  reserved  in  payment  of  interest  in 
advance.  The  mortgagee,  however,  never  paid  any  portion  of 
the  balance  to  defendant,  and,  on  being  pressed  for  payment, 
said  he  would  have  nothing  to  do  with  the  mortgage,  theeka,  &c., 
and  called  on  defendant  to  refund  the  Rs.  8^000  already  paid  to 
him,  and  to  take  back  the  papers.  Defendants'  mookhteear 
objected  that  he  was  unable  to  do  so  immediately,  having  paid 
away  the  Rs.  8,000  in  revenue  and  other  necessary  expences, 
but  would  do  so  by  degrees;  and  Rs.  4,513  were  so  repaid  in 
money  and  kind.  The  defendant  pleaded,  that  the  theeka  and 
kutkimah  transactions  are  nominal  transactions,  as  is  evident 
from  the  identity  of  dates,  periods,  and  sums  entered  in  the 
several  deeds;  that  the  plaintiff^s  son,  Qasim  Ali,  was  a  relative 
of  Mirza  Mohumed  Syed,  the  mortgagee,  and  never  obtained 
possession,  as  theekadar;  that  the  mortgagee  was  in  fact  the 
only  party  interested ;  that  the  plaintiff  had  not  himself  made 
good  any  portion  of  the  amount  of  the  theeka,  and  had,  there- 
fore, no  right  to  institute  this  suit;  that,  as  the  conditions  of 
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the  original  mortgage  had  not  been  fulfilled^  the  theeka  and 
hUkinnah  transactions^  which  were  dependent  thereon^  had  no 
existence^  and  that  the  mortgagee  would  have  been  alone 
entitled  to  appear,  as  plaintiff,  had  he  kept  faith  with  defendant 
in  the  matter  of  the  loan  and  mortgage. 

The  other  defendant,  Koonwur  Ajeet  Singh,  filed  a  reply  of  a 
similar  tenor,  with  the  additional  plea,  that  he  had  neyer 
obtained  possession  as  kutkinnahdar. 

The  Principal  Sudder  Ameen  decreed  in  favor  of  the  plain- 
tiff's claim,  holding  the  theeka  and  kuikinnah  transactions  to 
be  valid.  He  considered  the  payment  of  the  Rs.  20,000,  on 
the  part  of  the  mortgagee,  satisfactorily  proved.  He  observed, 
that  the  defendant  was  able  to  adduce  no  proof  of  his  assertion^ 
that  the  theeka  and  kutkinnah  transactions  were  incomplete 
and  invalid ;  that  he  had  not  got  back  the  papers ;  that  the  pay- 
ment of  his  instalments  to  Qi^im  Ali,  the  theekadar,  under  the 
kutkinnahf  was  proved ;  that  the  plaintiff  was  fully  competent  to 
sue,  as  the  heir  of  his  son,  the  theekadar  ;  that  the  mortgagee, 
Mirza  Mohumed  Syed,  was  not  in  a  position  to  sue,  in  conse- 
quence of  the  subsidiary  arrangements  made  for  the  satisfaction 
of  his  mortgage  ;  and  that  the  accounts  produced  by  the  defend- 
ants, to  establish  the  payment  of  Rs.  1^167,  in  excess  of  the  sum 
admitted  to  have  been  received  by  the  plaintiff,  were  unworthy  of 
credit.  In  conclusion,  the  Principal  Sudder  Ameen,  to  guard 
against  a  possible  fraud  on  the  part  of  tl\e  mortgagee,  Mohumed 
Syed,  by  subsequently  instituting  a  suit  in  his  own  name,  on  the 
mortgage  deed,  after  the  passing  of  the  present  decree,  ordered, 
that  the  amount  of  this  decree  should  be  paid  to  the  plaintiff, 
only  on  the  condition  of  his  producing  the  receipt  of  the  mort- 
gagee,  and  likewise  the  mortgage  deeds,  for  the  purpose  of  the 
>8ame  being  returned  to  the  defendant  Rajah  Cheyt  Singh. 

The  defendants  being  dissatisfied  with  this  decision,  appealed 
therefrom^  and  the  case  came  to  a  hearing,  this  day,  before  a  full 
Court. 

The  Court  are  unanimous  in  opinion  that  the  decision  of  the 
Principal  Sudder  Ameen  cannot  be  maintained.  It  is  quite 
dear  to  them  that  this  is  not  a  bond  fide  suit  on  the  part  of  the 
plaintiff^  but  that  the  redl^  though  not  ostensible,  suitor  is  Mirza 
Mohumed  Syed,  the  mortgagee.  This  fact  is  clear,  as  urged  by 
the  defendants,  from  the  identity  of  the  dates  of  the  mortgage  and 
other  deeds,  of  the  sums  specified  therein,  and  of  the  periods 
fixed  for  payment  in  each.  The  Principal  Sudder  Ameen  seems 
to  haye  been  perfectly  aware  of  this  (iEict,  and  in  order  to  avoid 
any  bad  use  being  made  of  the  present  decree,  he  has  attached  a 
condition  to  it,  which  he  was  not  competent  to  do.  He  has,  in 
iact^  decided  on  the  matter  of  the  mortgage,  which  was  not  judi- 

Digitized  by  LjOOQ  IC 


189 

dally  before  liiin.  Being  gatisfied  of  the  inseparable  nature  of 
the  fleyeral  transactions^  he  should^  at  once^  have  dismissed  the 
plaintiff^s  claim.  The  whole  arrangement  of  the  theeka  and 
kuikinnah  was  a  mere  contrivance  on  the  part  of  Mohnmed  Syed 
to  obtain  a  double  security  for  the  loan  advanced  by  him  to  the 
Bajah.  It  is  absurd  to  suppose  that  there  could  be  any  reality 
in  the  Rajah^s  giving  the  villages  in  theeka  to  the  plaintiff's  son, 
the  latter  reletting  the  same  to  the  BajaVs  brother,  for  whom 
the  Rajah  was  to  become  security.  The  plaintiff^  as  the  repre- 
sentative of  his  son^  would  have  no  right  to  sue  as  theekadar^  even 
had  the  transaction  been  a  real  one :  a  theeka  or  other  farming 
tenure  is  not  hereditary.  The  liability  under  that  deed  expired 
with  Qasim  Ali.  The  Court  give  no  credit  to  the  plaintiff's 
assertion,  that  Mohumed  Syed  had  held  him  responsible  for  the 
non-fulfilment  of  his  son's  engagements^  and  even  supposing  that 
plaintiff  had  complied  with  the  mortgagee's  demand,  his  inconsi* 
derate  acknowledgment  of  an  illegal  claim  would  not  invest  him 
with  the  right  to  sue  the  kutkinnadar  and  his  security. 

With  advertence  to  the  foregoing  observations,  the  Court 
reverse  the  decision  of  the  Principal  Sudder  Ameen^  and  dismiss 
the  plaintiff's  suit^  with  costs. 


The  SUt  May,  1851. 
Preient : 


fA.  W.  Begbib.I  y  , 
f;  \  H.  W.  Dbank;}-^**^^^^' 
LS,  S.  Brown,  Offg.  Jud 


Brown,  Offg.  Judge. 

{Special  appeal  from  the  decision  of 
C.  Alien,  Esq.,  Judge  of  Furruck- 
abad,  dated  20/A  August  1850. 

Stsd  Wazebr  Ali,  (Plaintiff J,  Appellant, 
versus 
HiHUNCHUL  AND  OTHXBs,  {Defendants),  Respondents. 

For  the  particulars  of  this  case  see  pages  158  and  154  of  the 
printed  decisions  for  Zillah  Furruckabad,  for  the  past  year. 

A  special  appeal  was  admitted  to  try,  '^  whether  the  Principal 
Sudder  Ameen  and  Judge  was  justified,  under  their  own  finding 
of  the  points  at  issue  between  the  parties,  in  dismissing  half  of 
the  plaintiff's  claim^  and  whether  they  ought  not,  on  the  contrary 
to  have  given  him  a  decree  for  the  whole.*^ 

The  case  came  to  a  hearing  before  a  full  bench  this  day^  the 
respondents  not  appearing  to  defend  the  appeal. 
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The  Court  find  the  fact  iiiiduq[>Hted  by  the  respondents  that 
they  are  in  possession  of  /^ths  of  the  village^  which  the  plaintiff 
had  advertized  for  sale  in  execution  of  his  decree  against  Mool- 
loo^  alias  Khoondun^  whom  he  declares  to  be  the  father  of  respond* 
ents^  and  to  whom  the  property  had  been  tranrferred  by  MooUoo* 
!rhe  defendants  reply  that  Moolloo  and  Khoondun  are  distinct 
persons^  that  the  latter  is  their  father,  and  that  they  have  derived 
no  part  of  their  present  possessicm  from  MooUoo^  against  whom 
plaintiff  held  the  decree^  and  that,  consequ^itly^  Ihey  were  not 
liable  for  that  decree.  The  only  point  then  at  issue  between  the 
parties  is,  are  defendants  the  sons  of  Mocdloo,  o/tos  Khoondun,  or 
of  Khoondun,  a  distinct  individual.  The  Principal  Sudder  Ameen 
and  Judge  have,  found  that  Moolloo  and  Khoondun  are  one  and 
the  same,  and  that  defendants  are  his  sons,  their  defence  there- 
fore falls  to  the  ground,  and  the  whole  s^«ths  must  be  hdd  liable 
for  the  decree  against  Moolloo,  alias  Khoondim.  The  reasons 
assigned  by  the  Judge  and  Principal  Sudder  Ameen  for  exempting 
half  the  property  from  sale  are  wholly  insufficient:  the  Principid 
Sudder  Ameen  supposes  what  is  not  even  asserted  by  the  respond- 
ents, that  they  had  derived  2^  biswahs  from  cme  Bejey;  aa 
assumption  quite  unwarranted  by  the  record^  and  in  direct  oppori- 
tion  to  Bejey^s  own  evidence  in  the  case.  The  Principal  Sudder 
Ameen  and  Judge  should  bear  in  mind  the  salutary  rule  laid 
down  in  the  Circular  Order  of  the  18th  September  1843,  viz.,  that 
Judicial  Officers  should  ''  strictly  confine  themselves  to  the 
adjudication  of  the  point  or  points  at  issue  between  the  parties,  a» 
set  forth  by  themselves" 

The  Court  amend  the  decision  of  the  lower  Courts,  and  decree 
in  full  the  claim  of  the  appellant,  with  all  costs  of  suit. 

The  Slst   May,  1851. 
Present : 


fA.  W.  Beobie,!  »  • 
:  i  H.  W.   Deane,/'^'*'^^^' 
*{^S.  S.  Brown,  Ofg.  Judy 


Qffg.  Judye. 

C  Special  appeal  from  the  decision   of 
Cabs  No.  97  of  1851.  J       Tussuddooq  Hoossein  Khanj  Prindpal 

I      Sudder  Ameen    of  Anmyurh,  dated 
[^     Slst  May  1850, 

Hajss  Imam  Buksh,  (Plaintiff),  Appellant, 

versus 

Sheo  Gholam  and  Shbo  Pultun,  {Defendants),   Respondents. 

The  plaint  in  this  case  sets  forth  that  a  loan  was  advanced  to 
defendants  un  security  of  a  lease,  which    was  afterwards  ooa« 
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verted  into  a  deed  of  sale  of  the  property,  and  that  the  purchase 
money  included  a  balance  in  the  former  loan  of  Rs.  199  remain- 
ing due  at  the  time  of  the  execution  of  the  deed.  A  suit  was 
afterwards  brought  by  plaintiffs  to  establish  their  deed  of  purchase, 
in  which  they  were  cast,  and  they  now  sue  to  recover  the  Rs.  199, 
with  interest,  the  balance  due  on  the  loan. 

The  Sudder  Ameen  was  of  opinion  that  the  suit  was  barred 
by  the  provisions  of  Section  10,  Regulation  II.  of  1803,  and  consi- 
dering it  a  vexatious  one,  he  imposed  a  fine  on  plaintiff  of  Rs.  100. 
In  appeal,  the  Principal  Sudder  Ameen  differed  from  the  lower 
Court  on  this  point,  and  applied  to  the  Judge  for  permission  to 
remand  the  case  for  a  trial  on  the  merits,  but  the  Judge  withheld 
his  sanction  to  the  remand,  being  of  opinion  that  the  Sudder 
Ameen's  .decision  was  right.  The  Principal  Sudder  Ameen  then 
proceeded  to  dispose  of  the  case  by  upholding  the  decision  of  the 
lower  Court. 

A  special  appeal  was  admitted  to  try,  whether  the  lower  Courta 
were  right  in  dismissing  the  suit  under  Section  10,  R^ulatiou 
II.  of  1803 ',  and  2nd,  whether  a  fine  could  be  imposed  by  the 
Sudder  Ameen  consistently  with  Construction  966. 

The  Court  consider  that  the  lower  Courts  have  erred  in  their 
application  of  the  Section  to  the  subject  of  the  suit.  The 
only  point  tried  in  the  former  suit  was  the  title  by  purchase.  It 
was  not  contended  by  the  defendants  in  that  suit  that  the  pur- 
chase money  in  the  sale  deed  had  not  been  made  good,  or  that  there 
had  not  been  any  advances  in  the  preceding  transaction.  They 
denied  the  sale  transaction  altogether,  and  the  decision  was  given 
on  the  single  point  at  issue,  which  was  simply  declared  to  be  not 
proved  on  evidence.  There  is  not  therefore  any  ground  for  the 
respondent's  plea  that  the  appellants  are  now  reviving  ^^  a  cause 
already  determined  by  a  Court  of  competent  jurisdiction,''  nor 
any  bar  in  law  to  the  trial  of  the  suit  on  its  merits. 

With  regard  to  the  second  point  in  the  certificate,  the  Court 
find  the  fine  to  be  opposed  to  the  Construction  966  which  rules 
that  the  penalty  in  Section  40,  Regulation  XXUI.  of  1814  can  only 
be  imposed  in  the  form  of  damages,  and  they  reverse  the  order.. 

The  decision  of  the  lower  Courts  is  accordingly  annulled,  and 
the  case  remanded  to  the  Sudder  Ameen's  Court,  who  will 
replace  it  on  his  file,  and  proceed  to  a  regular  decision. 
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The  819/  May^  1851. 

H.  W.  Deane   K^^^^' 


Pre^en/ J  H.  W^Deane^/ 


^  S.  S.  Brown,  Offg.  Judge. 

f  Regular  appeal  from  the  decision    of 

Case  No.  204  of  1849.  J      f^'"'''  ^"f  ^"V  Prin«^ 
I      Sudder      Ameen      of     Goruckpore, 

L     da/«^  16/A  August  1849. 

Lall  Peetab  Buhadub  Pal,  (Defendant),  Appellant, 

versus 

Rajah  Lall  Murdun  Pall,  and,  on  his  decease,  Mussuhat 

KooLWUNT  KooREE,  WIDOW  OP  Rajah  Lall  Murdun  Pal, 

{Plaintiff),  Respondent. 

This  claim  is  brought  for  record  of  the  plaintiff's  name  in  the 
Collector's  books  and  for  possession  of  mouzah  Poorsa,  tuppeh 
Buppree,  pergunnah  Mohowlee,  by  reversal  of  orders  passed  bj 
the  Criminal  and  Revenue  Authorities ;  to  recover  Rs.  314,  wasildt, 
together  with  personal  property  consisting  of  jewels,  &c.,  belonging 
in  her  life-time  to  Mussumat  Doolum  Kooree,  widow  of  Gninga 
Buksh.     The  entire  value  of  suit  is  Rs.  8,636-2-9. 

The  Principal  Sudder  Ameen  has  given  the  plaintiff  a  decree 
for  possession  of  the  mouzah,  and  for  a  portion  of  the  wasildt 
claimed.  He  has  rejected  altogether  the  claim  to  jewels  and 
personals. 

Both  parties  have  appealed.  The  defendant  appeals  against 
the  order  declaring  the  plaintiff  to  be  proprietor  of  the  mouzah. 
The  plaintiff  appeals  in  regard  to  the  jewels,  and  disallowed 
wasildt. 

The  plaintiff  and  the  defendant  are  nephew  and  uncle.  The 
plaint  sets  forth,  that  the  grandfather  of  the  plaintiff,  whose 
name  was  Surufraz  Pal,  had  two  wives.  By  the  first  wife,  he 
had  Shumsher  Buhadur  Pal,  plaintiff's  father.  By  the  second 
wife,  he  had  three  sons,  1st,  the  defendant,  2nd,  Lall  Rund 
Buhadur  Pal,  3rd,  Bijee  Buhadur  Pal.  These  latter,  it  is  stated, 
have  a  claim  to  maintenance  only,  the  plaintiff  succeeding  to 
the  Raj  as  head  and  representative  of  his  family.  Surufraz  Pal 
had,  besides  his  legitimate  children,  a  natural  son  named  Ghmga 
Buksh,  who  married  Mussumat  Doolum  Kooree.  The  village^ 
in  dispute,  together  with  another  village  named  Joongra, 
and  part  of  a  village  named  Soosee  Par,  were  assigned  to  Gunga 
Buksh.  He  died,  and  was  succeeded  by  his  widow  Mussumat 
Doolum    Kooree.    Doolum   Kooree  held  possession^  and  was 
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admitted  to  Settlement.  The  plaintiff  contends  that  when 
property  is  made  over^  as  was  this^  for  the  support  of  ille- 
gitimate children^  the  right  reverts  to  the  donor  on  failure 
of  their  issue;  so  that,  in  the  present  instance,  the  plaintiff  has 
a  valid  title  in  his  character  of  Rajah.  He  has  a  yet  further 
title  in  virtue  of  a  deed  executed  in  his  favor  by  Mussumat 
Boolum  Kooree.  He  states  that  in  Cheyt  of  1248  Fuslee,  or  in 
March  1841,  Mussumat  Doolum  Kooree  drew  up  an  ikramamah, 
by  which  she  bound  herself  not  to  sell  or  mortgage  the  property, 
alleging  that  it  was  a  gift  from  Surufraz  Pal,  and  that  on  her 
death  it  would  go  to  Lall  Murdun  Pal,  the  plaintiff.  Mussumat 
Doolum  Kooree  died  in  1254  Fuslee;  disputes  were  carried  on 
in  the  Criminal  and  Revenue  Courts,  and  the  defendant  produced 
a  byenatnah,  the  purport  of  which  was  that  Doolum  Kooree  had 
sold  the  mouzah  to  him.  At  length,  the  defendant  contrived  to 
establish  himself  in  possession  under  orders  of  the  Criminal 
Authorities.  Whereupon  the  plaintiff  comes  into  Court  as 
claimant  in  virtue  of  his  succession  to  the  Raj,  and  under  the 
ikramamah  in  his  favor. 

The  defendant  maintains  the  absolute  title  to  the  property 
of  Mussumat  Doolum  Kooree,  and  asserts  that  she  sold  it  to  him 
in  Bhadon  1254.  About  that  time  Mussumat  Doolum  Kooree 
fell  sick,  and  left  her  usual  place  of  residence  for  the  purpose 
of  performing  religious  rites;  her  death  was  announced  on  the 
very  day  on  which  the  deed  of  sale  was  registered.  In  respect 
to  the  plaintiff's  claim,  it  is  urged,  that  Doolum  Kooree  was 
admitted  to  Settlement  in  1840,  and  that  the  plaintiff  did  not 
then  come  forward  with  any  objection.  Further,  it  is  recorded  dis- 
tinctly in  the  wajib-ool-urz,  that  Doolum  Kooree  may  alienate. 
The  defendant  observes,  as  regards  the  MramamoA,  that  if  the  title 
of  the  plaintiff,  as  Rajah,  is  good,  the  ikrartMrnah  was  wholly 
superfluous,  for  the  mouzah  was  his  already,  without  any  such 
document,  if  Gunga  Buksh  died  without  issue.  It  is  also  urged 
that  when  the  plaintiff,  in  1250  Fuslee,  or  two  years  after  the 
date  of  the  ikramamah^  presented  a  petition  respecting  the 
division  of  Soosee  Far  (the  village  of  which  part  had  been 
assigned  likewise  to  Gunga  Buksh),  no  mention  of  this  ikramamah 
was  made,  but  Doolum  Kooree  was  described  as  proprietor  in 
exactly  the  same  terms  which  would  be  used  in  reference  to 
any  other  proprietor.  The  defendant  adds  that  neither  the 
deceased  nor  the  plaintiff  himself  ever  possessed  jewels  of  so  great 
a  value  as  those  which  go  to  form  the  subject  matter  of  suit. 

The  Principal  Sudder  Ameen  laid  down  three  points  for 
determination, — 1st,  has  the  plaintiff  a  title  as  having  succeeded 
to  the  Raj:  and  is  the   ikramamah  valid  or  not^  or  is  the 
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bpenanuA  produced  by  the  defendant  vaHd?  2nd^  is  the  claim  to 
the  jewels  made  out  ?  and  3rd  is  the  claim  to  wanldt  proved  ? 
The  Principal  Sudder  Ameen  enters  into  a  long  disquisition, 
which  wonld  appear  to  be  an  extract  from  his  decision  in  another 
suit^  for  the  purpose  of  showing  that  the  byenamah  held  by  the 
defendant  is  not  genuine,  and  having  disposed  of  this  document, 
he  proceeds  to  show  that  the  ikrmjiamah,  by  which  the  plaintiff 
supports  his  claim,  is  equally  unworthy  of  acceptation.  It 
was  never  presented,  the  Principal  Sudder  Ameen  remarks, 
to  the  Revenue  Authcnrities,  and  there  is  also  proof  that  the 
plaintiff  and  Mussumat  Doolum  Kooree  were  on  bad  terms, 
consequently,  that  she  would  not  have  been  prevailed  on  to 
execute  such  a  deed  in  his  fiEtvor:  furthermore,  the  witne»es 
brought  forward  in  support  of  the  ikramamak  are  not  credible, 
as  they  assign,  speaking  from  their  own  knowledge,  differait 
reasons  why  the  ikramamah  was  executed.  After  excluding 
the  documents  held  by  other  party,  the  Principal  Sudder 
Ameen  declares  the  plaintiff  entitled  to  possession  of  the 
mouzah  in  virtue  of  his  succession  to  the  Raj,  and  for  that^  and 
a  portion  of  the  wasUdt  claimed,  a  decree  is  passed  in  the  plain- 
tiff's favor.  The  lower  Court,  as  above  noticed,  has  rqected 
altogether,  as  not  proved,  the  claim  to  jewels  and  personals. 

The  pleas  brought  forward  in  appeal  are  substantially  the 
same  with  those  urged  in  defence.  It  is  contended  that  the 
plaintiff  has  failed  to  prove  his  right  as  head  of  the  family,  and 
as  the  ikramamah  has  been  pronounced  by  the  lower  Court  to  be 
a  forgery,  the  suit  shoidd  have  been  dismissed. 

The  Court  are  of  opinon  that  if  the  plaintiff  had  been  content 
to  rest  his  claim  on  recognized  local  usage,  and  had  put  in  com- 
plete proof  that  this  property,  on  failure  of  hell's  of  his  body 
to  Gunga  Buksh,  reverted  to  the  plaintiff  in  his  capacity  of 
chieftain  or  head  of  his  house,  and  had  shown,  moreover,  why  the 
resumption  of  the  grant  did  not  take  effect,  as  it  may  be  pre- 
sumed that  it  ordinarily  would,  on  the  death  of  Gunga  Buksh, 
but  was  waived  in  favor  of  his  widow,  a  decree  passed  on  the 
establishment  of  such  facts  would  not  be  open  to  question.  On 
this  point  however  the  plaintiff  has  not  chosen  to  take  his  stand, 
but  he  has  preferred  to  throw  the  whole  stress  of  the  case,  or 
very  nearly  the  whole,  on  the  ikramamah.  Of  this  document  the 
Court  entertain  the  same  opinion  as  that  which  the  Principal 
Sudder  Ameen  has  recorded  of  it,  but  so  thinking,  the  Court 
come  to  a  very  different  conclusion  as  to  the  decretal  order 
which  must  pass.  In  their  view,  the  declaration  that  the  ikrarm- 
mah  is  spurious  is  utterly  fatal  to  the  plaintiff's  claim.  It  would 
be  to  countenance  an  unsound  and  most  mischievous  doctrine 
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to  hold  that  when  a  deed  6n  which  a  plaintiff  specially  bases  his 
claim  is  found  to  be  fabricated^  that  document  may  be  placed  out 
of  sight,  and  the  claim  still  allowed  on  the  ground  of  general 
right.    The  Court  do  not  go  so  far  as  to  say  that  the  execution  of 
such  a  deed  is  necessarily  irreconcileable  with  the  plaintiff^s  title 
as  Rajah,  that  it  is  unable  to  stand  together  with  it,  for  it  is 
posbible  that  a  person  in  the  plaintiff's  situation  might  be  led,  in 
his  anxiety  for  the  futurte,  to  guard  a  clear  reversionary  titleby  the 
requisition  of  a  security  admittedly  superfluous.   But  that  the 
ikramamah  before  the  Court  was  not  really  executed   by  Mus- 
sumat  Doolum   Kooree  scarcely  admits  of  a  doubt.     Its  date  is 
1841,  or  a  year  after  the  Settlement  had  been  concluded  with 
Doolum  Kooree.  Had  Doolum  Kooree  been  persuaded  to  execute 
such  an  instrument,   the  plaintiff  would  assuredly  have  given 
publicity  to  it,  by  presenting  it  to  the  Collector  or  other  autho- 
rity, instead  of  which  it  is  never  heard  of  till,  on  the  death  of 
Doolum  Kooree,  in  1847,  the  opposite  party  in  this  suit  preferred 
a  claim,  under  a  byenamah  to  other  property  which  had  been  held 
by  Do<dum  Kooree,  and  then  for  the  first  time  the  ikramamah  is 
forthcoming.     It  is  an  argument  of  less  strength  against  the 
ikramamah,  but  still  of  force,  that  since  the  right  of  Doolum 
Kooree  had  been  so  fully  acknowledged  at  the  Settlement,  with- 
out opposition  on  the  part  of  the  plaintiff,  Doolum   Kooree  was 
little  likely  to  have  yielded  all  to  the  plaintiff  without  any  con* 
sideration,  and  simply  on  his  asking  for  it,  not  to  say  that^ 
according  to  the  finding  of  the  Principal  Sudder  Ameen,  the 
plaintiff  and  Doolum  Kooree  were  on  bad  terms ;  and  it  may 
be  observed,   further,  that  the  witnesses  for  the  plaintiff  being 
almost  all   dependant  on  him,  and  subject  to   his  influence^ 
heir  testimony  in  his  favor  is  very  far  from  convincing,  or  such 
as  commands  weight. 

The  Court  reverse  the  judgment '  of  the  Principal  Sudder 
Ameen  on  the  grounds  above  stated,  and  dismiss  the  plaintiff's 
claim* 
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The  ZUt  May,  1861. 

Pre$ent:  \  U.  W.  Dbanb,/-'*'''^^' 
t  S.  S.  Brown,  Ojffj/.  Judge. 

rSegular  appeal  from  the  decision  of 

Case  No,  218  of  1««.  4     ^tT't  ^^'^'f  ^^?>  ^'^^ 

I      StidderAmeen  of  Goruckpore,  dated 

L     16/A  ^tf^tt#/  1849. 

Bajah  Lall  Murdan  Pal,  (Plaintiff),  Appellani, 
versus 
Lall  Febtab  Buhaihjb  Pal,  (Defendani),  Respondent. 

The  particulars  of  tliis  case  are  giyen  in  case  No.  204,  decided 
this  day.  The  appeal  is  instituted  for  the  recovery  of  the  value 
of  jewels  and  wasildt  disallowed  by  the  Principal  Sudder  Ameen. 
For  the  reasons  stated  in  case  No.  204,  the  Court  dismiss  the 
plaintiff's  appeal,  and  confirm  the  judgment  of  the  Court  below. 
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The  4dh  June,  1851* 

f  A.  W.  BsoBi^,     T  i^A»M» 

Pre$etU:  \  H.  W.  Deanb,     y^S^^> 

'  (^S,  S.  Baown^  Offg.  Judge. 


CRegular  appeal  from  the  decuion  of 
n  -M  »ypi  iQAQ  J  Mokumed  Mohsum,  Principal  Sudder 
Case  No-  75  of  l»«.  <      Ameenqf  Banda,datedMth February 

L     1848. 

Shiocuurn  and  others^  fDtfendanisJ,  Appellants, 
,    versus 
FuHLWAN  Singh  and  others,  (Plaintiffs),  Respondents. 

This  suit  is  brought  for  possession  of  580  beegalis  of  land 
declared  to  belong  to  mousah  Babra,  tbe  property  of  the  plain- 
tiffs; to  refix  the  ancient  boundary  of  the  village,  and  to  recover 
wasUdt  from  1223  to  1253  Fuslee:  total  value  of  suit  Rs. 
42,746. 

The  lower  Court  passed  a  decision  in  favor  of  the  plaintiffs. 
.  The  facts  of  the  case,  as  set  forth  by  the  parties  themselves,  are 
as  follow.  The  plaint  states  that  mouzah  Sigrou,  of  which  the 
defendants  are  proprietors,  formerly  belonged  to  Rugoo,  Foorun 
and  others,  and  that  mousah  Bubra  belonged  to  Choha,  father  of 
Puhlwan  Singh  and  others,  plaintiffs.  The  two  mousahs  are  con* 
terminous.  The  boundaries  had  been  marked  off,  and  no  dispute 
in  respect  to  them  existed  till  in  1217  Fuslee,  Chotoo  and 
others,  zemindars  of  Sigrou,  encroached  on  the  land  of  Cboha* 
Choha  sued  certain  of  the  defendants  for  the  rent  of  the  land 
(145  beegahs)  thus  appropriated,  and,  on  the  10th  August  1810^ 
the  ancestors  of  the  plaintiffs  obtained  a  summary  decree  for  Rs. 
217-8.  Choha,  with  the  consent  of  the  other  party,  set  up  the 
ancient  land  marks,  obtained  possession  of  580  beegahs  kutcha,  or 
local  beegahs  apparently,  equivalent  to  145  pucka  beegahs),  and 
peace  was  restored.  GLujadhur,  father  of  certain  of  the  plaintiffs, 
purchased  the  estate  of  Sigrou  from  the  old  zemindars  on  12tk 
December,  1810.  He  afterwards  purchased  the  above  580  beegahs 
as  the  right  of  Choha.  Hindoo  Singh,  father  of  certain  of  the 
defendants,  claimed  the  Sigrou  estate  on  what  the  plaintiffiEr 
allege  to  be  a  forged  byenamah  of  1863  of  the  Sumbut  year,  and 
got  a  decree  against  Rugoo,  Poorun  and  others ;  but  as  Gujadhur 
was  already  in  possession,  he  was  instructed,  if  he  wished  to  obtain 
possession,  to  sue  Gujadhur  likewise.  He  sued  him  accordingly^ 
and  obtained  a  decree  on  the  9th  June  1814,  and  he  was  recoiled 
as  proprietor.    He  got  possession  in  1222  Fuslee^  or  1815  a.  n.^ 
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forcibly  seized  the  580  beegahs^  and  ejected  the  ancestor  of  the 
plaintiffs^  under  the  pretence  that  what  he  thus  seized  appertained 
to  the  village  of  Sigrou^  of  which  he  had  become  proprietor  by 
purchase.  On  the  3rd  March  1819,  Hindoo  Singh  sued  to  set 
aside  the  summary  decree  of  10th  August  1810,  impleading 
Choha,  and  demanding  to  be  put  in  possession  of  the  580  beegahs. 
He  got  a  decree  in  1821.  The  suit  was  appealed,  remanded,  and 
afterwards  struck  off  the  file.  Hindoo  Singh  applied  to  the  Court 
of  appeal,  and  at  length  the  subject  having  been  brought  before 
the  Sudder  Court,  a  review  of  judgment  was  ordered,  and  Hin- 
doo Singh  was  permitted  to  put  in  an  amended  plaint.  The  Sudder 
Ameen,  in  1839,  reversed  the  summary  decree,  thereby  passing 
a  decree  in  favor  of  Hindoo  Singh,  but  did  not  order  that  he  be 
placed  in  possession^  because  his  vakeel  stated  to  the  Court  that 
Hindoo  Singh  was  already  in  possession.  The  plaintiffs  appealed, 
and  the  Judge  in  1842  held  that  the  right  was  on  the  side  of  iht 
plaintiffs;  he  therefore  reversed  the  Sudder  Ameen^s  order, 
confirmed  the  summary  decree,  and  directed  that  plaintiffs  be 
put  in  possession.  The  plaintiffs  got  possession  accordingly  in 
1843.  Hindoo  Singh  applied  for,  and  obtained  a  review  of  this 
judgment.  The  Judge  in  1844  again  upheld  the  summary 
decree,  but  altered  the  order  of  the  Court  in  regard  to  possession, 
and  gave  possession  to  Hindoo  Singh,  on  the  ground  that  tbe 
order,  dispossessing  him  in  1842,  had  been  irregularly  made. 
Hindoo  Singh  preferred  a  special  appeal,  and,  on  25th  June  184^ 
his  appeal  was  disallowed.  Sheochurn  and  others,  defendants, 
having  got  possession  in  1845,  under  the  Judge's  order  in  the 
reviewed  case,  ejected  the  plaintiffs.  Whereupon  the  plaintiffs 
have  instituted  this  action,  and  they  maintain  that  their  right 
was  acknowledged  by  the  Judge  in  1842,  and  as  they  have  beenf<»'- 
cibly  dispossessed,  their  claim  comes  under  the  provisions  of 
Regulation  II.  of  1805,  which  fixes  sixty  years  as  the  l^al  limit 
under  the  above  circumstances.  They  urge,  moreover,  that  they 
were  in  possession  from  April  1843  to  July  1845,  so  that  in 
whichever  light  viewed,  their  suit  is  within  the  time  allowed^ 
whether  regard  be  had  to  the  statute  which  fixe'^  the  limitation 
at  sixty  years,  or  whether  it  be  had  to  the  fact  of  their  temporary 
possession  under  the  decree  of  the  Judge  in  1842. 

It  is  replied  by  the  defendants,  heirs  of  Hindoo  Singh,  that 
the  land  in  dispute  belongs  and  ever  has  belonged  to  Sigrou. 
Choha  sued  the  Sigrou  semindars  in  1810,  as  above,  for  the  rent 
of  145  beegahs  of  land, .  and  obtained  a  decree.  With  the 
help  of  the  omlah,  the  words  "  neez  dukuV*  were  fraudulently 
inserted  in  one  of  the  summary  suit  misL  Choha  did  not  how- 
ever get  possession.  Hindoo  Singh  bought  the  estate  from  the 
zemindars  of  Sigrou  in  1862  of  the  Sumbut  year,  correspond- 
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ing  with  1804  a.  d.,  that  is  before  the  summary  decree  had  been 
had.  In  1812^  Hindoo  Singh  obtained  a  decree  for  the  entire 
estate  of  Sigrou,  but  was  refused  possession^  on  the  ground  that 
possession  was  held  by  Gujadhur.  He  therefore  sued  Gujadhur, 
obtained  a  decree,  and,  in  the  execution  thereof  in  1815,  possessed 
himself  of  the  entire  estate  of  Sigrou,  the  disputed  580  beegahs 
inclusive.  Choha  in  1816  complained  that  the  landmarki>  of  the 
two  mousahs  had  been  removed^  and  a  forgery  having  been  discover- 
ed in  the  papers  of  the  summary  decree  case,  certain  of  the  omlah 
were  punished  by  the  Criminal  Courts.  In  1819^  Hindoo  Singh 
sued  to  set  aside  the  summary  decree,  and  his  claim  was  allowed 
in  1821.  After  much  further  litigation  on  both  sides,  Hindoo 
Singh  revived  his  suit,  having  received  permission  to  file  a 
supplemental  plaint.  The  Sudder  Ameen,  in  1839,  gave  a 
decree  in  his  favor,  in  reversal  of  the  summary  order.  In  1842, 
the  Judge  reversed  these  proceedings,  passed  a  decree  in  favor 
of  the  plaintiffs,  and  ordered  that  they  be  put  in  possession. 
In  1844,  on  review  of  judgment,  the  summary  decree  was  again 
aflirmed  by  the  Judge,  but,  on  this  occasion,  possession  was 
ordered  to  be  given  to  Hindoo  Singh.  A  special  appeal  was 
preferred  by  both  parties,  not  by  the  defendants  only,  as  the 
plaintiffs  desire  to  make  out.  Both  special  appeals  were  thrown 
out.  It  is  contended  in  defence  that  under  Regulation  II.  of 
1803,  and  Construction  999,  the  suit  cannot  be  now  tried,  having 
been  tried  already.  It  is  also  urged,  the  plaintiffs  never  having 
had  possession,  their  suit  is  barred  by  lapse  of  time.  It  is  pleaded 
that  Hindoo  Singh,  on  the  execution,  in  1815,  of  his  decree, 
obtained  possession  of  the  whole  ^ofmousah  Sigrou,  the  disputed 
tract  inclusive.  It  is  further  pleaded  by  the  defendants  that 
Regulation  IL  of  1805  does  not  apply  to  this  case,  because,  on 
the  showing  of  the  plaintiffs,  the  old  zemindars,  from  whom 
Hindoo  Singh  purchased,  committed  the  aggression  complained 
of,  not  Hindoo  Singh  himself,  and  finally,  though  several  Settle- 
ments have  been  effected  since  the  period  of  the  allied  wrong, 
yet  at  no  Settlement  was  complaint  made  by  the  plaintiffs  of  this 
forcible  dispossession. 

The  Principal  Sudder  Ameen  laid  down  two  points  for  con- 
sideration. 1st.  Has  this  suit  been  tried  already.  2nd.  Is  it 
barred  by  lapse  of  time?  The  first  suit  was  brought,  the  Principal 
Sadder  Ameen  remarks,  by  the  ancestor  of  the  defendants,  for 
the  reversal  of  the  summary  decree  passed  in  1810,  the  right  of 
the  plaintiffs  was  admitted  by  the  Court  in  1842,  and  again  in 
1844,  and  this  finding  was  upheld  in  1845  by  rejection  of  the 
sj^ecial  appeal,  which  the  defendants  preferred.  The  present 
action  is  brought  for  the  purpose  of  displacing  possessors  who 
have  established  themselves  by  force,  and  there  is  nothing  in 
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dismission  of  the  suit  of  Hindoo  Singh^  as  against  tlie  preopnt 
plaintiffs,  which  can  bar  the  institution  of  the  present  claim,  the 
cause  of  action  is  not  the  same,  because  the  defendants  sued  for 
the  land  as  belonging  to  Sigrou,  and  the  plaintiffs  sue  for  it  as  form- 
ing a  part  of  Bubra.     Let  us  suppose  this  case.    A  person  arises 
an  estate  and  sues  in  Court,  but  unsuccessfully,  he  nerertheless 
retains   possession ;  now,  in  the  case  supposed,  can  the  rightful 
owner  obtain  what  he  is  entitled  to  without  a  suit  in  Court?    The 
plaintiff  su^d  under  the  provisions  of  a  law  which  allow  sixty 
years  as  the  limitation,  and  the  possession,  moreover,  of  the  defend- 
ants, who  succeeded  the  violent  usurper,  is  within  twelve  years; 
if  the  defendants  had  not  had  wrongful  possession,  their  suit 
would  not  have  been  dismissed,  and  again,  the  possession  had 
intermediately  by  the  plaintiffs,  under  the  decree  passed  in  their 
favor  in   1842,  brings  the  suit  within  the  ordinary  prescribed 
period.     How,  asks  the  Principal  Sudder  Ameen,  could  a  decree 
for  rent  have  been  given  if  the  ancestors  or  the  plaintiffs  had 
not  formerly  held  possession  of  the  property  in  dispute.   Their 
title  was  declared  by  the  Judge  in  1844  to  be  good.   It  is  shown 
that  Gujadhur  bought  the  580  beegahs  from  Choha;  if  it  were 
land  appertaining  to  Sigrou,  why  should  he  purchase  it,  seeing 
that  he  had  already  purchased  the  rights  of  the  zemindars  c£ 
Sigrou  ?     In  regard  to  the  special  appeal  preferred  by  the 
plaintiffs,  the  Principal    Sudder    Ameen  observes  that  it  was 
rejected  on  grounds  merely   technical.     He  held  that  the  plain* 
tiffs  had  proved  their  claim,  and  accordingly  decreed  in  their 
favor. 

The  appellants  urge  that  it  is  not  open  to  the  plaintiffs  to  plead 
after  this  equivocal  fashion,  asserting  that  the  legal  limit  is  sixty 
years  on  the  ground  of  their  forcible  dispossession,  and  that  the 
suit  also  comes  within  the  ordinary  limit  of  twelve  years  by  reason 
of  the  temporary  possession  which  was  conferred  on  them  by  the 
decree  of  the  Judge  in  1842.  The  appellants  contend  that  they 
got  possession  of  Sigrou  in  virtue  of  a  decree  of  Court ;  if 
possession  were  then  had  of  more  than  had  been  decreed  to 
them,  the  objection  should  have  been  put  forward  on  the  execu- 
tion of  the  decree.  Again,  if  the  land  in  dispute  really  belongs 
to  Bubra,  it  is  reasonable  to  suppose  that  the  plaintiffs  would 
have  complained  to  the  Revenue  Authorities  of  an  excessive 
jumma.  Further,  it  is  ui^ed  that  the  suit  is  brought  a  second 
time,  the  claim  to  possession  put  forward  by  Choha  having  been 
dismissed  in  1844;  so  that  this  is  the  same  action  under  a  new 
form.  It  is  averred  by  the  appellants  that  both  the  byenamah 
under  which  Gujadhur  is  made  out  to  have  purchased  all  Sig^ 
rou  from  the  old  zemindars  of  that  mouzah,  and  a  portion  of 
Bubra  from  Choha^  are  fabricated^  and  it  does  not  follow,  the 
2 
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appellants  add,  that  when  the  claim  of  the  defendants  to  reverse 
the  summary  decree  was  disallowed^  therefore  the  right  (^  the- 
plaintiflfs  to  this  tract  of  land  was  acknowledged. 

In  the  opinion  of  the  Court  the  judgment  which  has  been 
passed  by  the  Principal  Sudder  Ameen  cannot  be   sustained* 
The  inadmissibility  of  the  style  of  pleading  adopted  by  the  plain- 
tiffs^ so  as  to  avail  themselves  of  the  benefit  of  the  sixty  years' 
limitation  law,  and  if  that  plea  faU   to  the  ground,  to  biing  their 
suit  within  the  ordinary  legal  period  of  twelve  years,  is  mani- 
fest.    The  possession  had  by  the  plaintiffs  in  1843  under  an 
order  of  the  Judge,  which  this  Court  have  declared  in    their 
letter  No.  861  of  the  2nd  May  1843  to  be  irregularly  made, 
is  not  possession   within  the  meaning  of  the  law.     The  words 
then  used  by  the  Court  are  "the  consequence  of  your  decision 
is  to  oust  Hindoo  Singh  from  land,  for  the  right  or  proprie- 
tary occupation  of  which  no  suit  has  been  instituted   against 
him;   an  anomaly  which  is  certainly  inconsistent  with  all   law 
and  precedent.''    The  sole  ground,  therefore,  on  which  the  plains 
tiffs  can  appear  in  Court  at  all,  and  demand  a  decision  of  thq 
case  on  its  merits,  is  the  exceptional  enactment  of  Regulation 
II.  of  1805,  Section  3.     This  plea  should  have  been  set  forth 
by  the  plaintiffs  in  the  most  distinct  terms.     The  Principal 
Sudder  Ameen  should  have  made  it  the  leading  point  for  enquiry 
under  the  Circular  Order  of  13th  September  1843,  and  he  should 
have  called  on  the  plaintiffs  to  furnish  special  proof  in  support 
of  the  plea:  this  the  Principal  Sudder  Ameen  failed  to  do,  and 
the  plea,  though  made,   is  not  proved.     It  was  not  enough  for 
the  Principal  Sudder  Ameen  to  declare  that  proof  of  forcible  dis- 
possession may  be  found  in  the  fact  that  Hindoo  Singh  lost  his 
suit  instituted  for  reversal  of  the  summary  decree^  that  it  may 
be  found  in  the  summary  decree  itself,  and  on  reference  to  pre- 
viovLS  proceedings  of  the  Courts.     The  Court  look  upon  the  pre- 
sent case  of  dispossession  as  a  common,  not  a  special  case,  not 
such  as  entitles  the  plaintiffs  to  relief  under  Regulation  II.  of 
1805.    It  is  beyond  question,  whether  the  land  in  dispute  really "" 
pertain  to  Bubra  or  to  Sigrou,    that  Hindoo  Singh  possessed 
himself  of  it   in  1815,  on  the  execution  of  his  decree;  if  right- 
fully, he  possessed  himself  of  it  in  virtue  of  that  decree;  if  wrong- 
fully, under  cover  of  that  decree ;  and  it  is  equally  certain,  that 
excepting  for  the  period  during   which   thp   Judge  of  Banda 
irregularly  deprived  him  of    possession,  he  has  held  possession 
ever  since.     The  remedy  of  the  plaintiffs  lay  in  an  action  to  be 
brought  within  twelve  years  from  the  year  1815,  as  in  ordinary 
cases,  and  the  plaintiffs  cannot  maintain  that  they  were  ignorant 
that  such  was  the  course  to  be  pursued,  for  the  record  of  the  case 
contains  a  petition  of  Choha  in  1817,  in  which  he  complains 
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that  Hindoo  Singh  has  destroyed  all  trace  of  the  ancient  boand- 
ary,  and  on  which  the  order  passed  was,  that  Choha  should  sue 
for  possession.  In  fine,  the  Court  are  of  opinion  that  suits  t«i- 
ahle  under  Section  8,  Regulation  II.  of  1805  must  of  necessity 
be  rare,  regard  being  had  to  the  facility  of  redress  which  our 
system  affords,  and  that  the  present  is  not  one  of  those  rare  cases. 
The  Court  accordingly  reverse  the  decision  of  the  Principal 
Sudder  Ameen^  and  dismiss  the  claim  of  the  plaintiffs. 


The  nth  June,  1851. 


Present:   ^  H.  W.  Dbanb,     |*^«^^^*. 
S.  Brown,  Offg.  Judge. 


{Special  appeal  from  the  decision  of  C.  C. 
Jackson,  Esq.y  Officiating  Judge  of 
Meerut,  dated  7th  September  1850. 

GuNKSH  Rai  and  Munohur  Lall,  (Plaintiffs),  Appellants, 

versus 
GiRDHAREE  Lall  AND  OTHERS,   (Defendants),  Respondents. 

The  printed  decisions  for  September  1850  contain  the  parti- 
culars of  this  case. 

A  speciid  appeal  was  granted  to  try^  whether  the  Judge  should 
not  have  nonsuited  the  plaintiffs,  instead  of  dismissing  their 
claim. 

In  the  opinion  of  the  Court,  the  decision  of  the  Judge  is 
incorrect,  with  reference  to  the  point  raised  by  the  certificate. 
The  Sudder  Ameen  dismissed  the  claim  of  the  plaintiffs,  and  the 
Judge  in  i4ppeal  confirmed  the  Sudder  Ameen's  order.  The  Judge 
remarks,  ^'  I  consider  the  claim  made  in  no  way  supported  by 
the  evidence  produced^  and  a  debt  arising  out  of  joint  transac* 
tions  in  Shamlee,  sillah  Saharunpore,  cannot  be  made  the  sub- 
ject of  a  suit  in  this  zillah,  by  one  of  the  party  concerned  having 
subscribed  his  name  to  an  entry  in  the  books  of  a  party  at  Mee- 
rut,  even  were  that  fact  dulyestablidiedin  evidence^  which  is  not 
the  case.''  In  other  words,  the  fact  pleaded  has  not  been  found, 
and  even  had  it  been  found,  it  would  not  have  rendered  cognisa- 
ble at  Meerut  a  claim  arising  '^  out  of  joint  transactions  in 
Shamlee:  on  the  Judge's  own  shewing,  therefore,  he  had  no 
jurisdicti<fti,  and  as  the  penalty  which  attaches  to  the  institution 
of  a  suit  in  a  zillah  other  than  that  in  which  it  is  legally  cogoi- 
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sable^  is  nonsuit,  not  absolute  dismission,  the  decree  is  faulty; 
and  the  Court  have  to  observe  further  that  when  an  order  for 
nonsuit  is  necessitated  by  the  circumstances  of  a  case,  all  com- 
ment oi¥the  merits  of  the  claim  should  be  forborne. 

The  Court  annul  the  decision  passed  by  the  Judge,  and  non- 
suit the  plaintiffs. 


7%e  11/A  June,  18&i. 


Present 


fA.  W.  Begbw,    T  r   . 
I^S.  S.  Brown,  Offj^.  Judge. 


{Special  appeal  from  the  decision  qf  C.  C. 
Jackson,    Esq.,    Officiating    Judge    9/ 
Meerut,  dated  14th  August  1850. 
Ram  Buksh,  (Plaintiff J,  Appellant, 

versus 

GuNOA  Pbrshad,  (Defendant)^  Respondent. 

The  volume  of  the  printed  d^isions  for  August  1850  give 
the  particulars  of  this  case. 

A  special  appeal  was  granted  to  try,  whether  the  Judge  was 
warranted  in  setting  aside  the  decision  of  the  arbitrators  in  this 
case,  in  the  absence  of  any  proof  that  the  award  was  given 
through  partiality  or  corruption. 

The  Court  are  unanimous  in  thinking  that  the  Judge's  deci- 
sion must  be  reversed.  The  siut  was  brought  to  redeem  a  mort- 
gage, and  while  it  was  under  trial  in  the  Court  of  the  Moonsiff, 
the  parties  consented  to  decide  it  by  arbitration.  A  majority  of 
the  arbitrators  gave  an  award  in  favor  of  the  plaintiff,  and  the 
Moonsiff  passed  a  decree  in  conformity  to  their  finding.  The 
defendant  having  appealed  to  the  Judge,  the  latter  remarks  thus. 
'^  The  cause  of  action  in  this  suit  arose  forty  years  ago,  and  the 
claite  is  on  a  mortgage,  for  which  the  plaintiff  can  produce  no 
documentary  evidence ;  and  it  is  positively  denied  by  the  defend- 
ant. The  pleadings  were  consequently  at  issue  on  that  point, 
and  until  suflBcient  proof  was  established  of  the  fact  of  the  mort- 
gage, the  Court  could  not,  under  Clause  4,  Section  3,  Regulation 
II.  of  1805,  entertain  the  suit.  The  Moonsiff^  consequently, 
refrained  from  enquiring  into  the  merits  of  the  case,  though  he 
quotes  that  Regulation  as  authority  for  retaining  it  on  his  file. 
In  my  opinion,  proof  of  mortgage  should  have  been  obtained  to 
enable  him  to  do  so;  but  then,  not  being  authorized  to  investigate 
it,  he  refers  it  to  the  decision  of  arbitrators,  agreed  to  by  the 
parties,  a  majority  of  whom  decide  in  favor  of  plaintiff,  without 
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giving  any  reasons  for  their  decision^  and  the  defendant  protests 
against  it  as  obtained  by  corrupt  means;  but  it  is  confirmed  bj 
the  decision  of  the  MoonsifT^  in  which  I  do  not  concur,  because 
the  suit  could  not  be  legally  entertained  by  the  Moonsiff  until 
the  mortgage,  and  subsequent  forcible  or  fraudulent  occupation, 
had  been  satisfactorily  established  by  evidence,  which  not  being 
produced,  the  case  should  have  been  dismissed.  I  decide  in 
favor  of  appellant,  with  costs/'  The  Court  do  not  find  in  Clause 
4,  Section  3,  Regulation  II.  of  1805,  the  meaning  which  the 
Judge  has  put  upon  it.  The  words  of  that  law  are,  *'  provided 
further,  that  no  length  of  time  shall  be  considered  to  establish 
a  prescriptive  right  of  property,  or  to  bar  the  cognizance  of  a 
suit  for  the  recovery  of  property,  in  cases  of  mortgage,  or  depo- 
sit, wherein  the  occupant  of  tiie  land  or  other  property  may 
have  acquired  or  held  possession  thereof  as  mortgagee  or  depoai- 
tory  only,  without  any  proprietary  right;  nor  in  any  other  case 
whatever  wherein  the  possession  of  the  actual  occupant  or  <^ 
those  from  whom  his  occupancy  may  have  been  derived,  shall 
not  have  been  under  a  title  bond  fide  believed  to  have  convqred 
a  right  of  property  to  the  possessor.''  By  the  MoonsifPs  cita- 
tion of  the  above,  the  Court  understand  him  simply  to  rule  that 
as  efflux  of  time  does  not  operate  in  bar  of  the  right  to  redeem 
a  mortgage,  the  present  action  is  not  vitiated  b^use  not  laid 
-within  the  period  fixed  for  the  institution  of  suits  of  other  des- 
<nriptions.  And  the  award  is  not  invalid^  as  the  Judge  holds, 
because  the  arbitrators  did  not  assign  reasons,  and  because  the 
defendant  protests  against  the  award:  in  cases  in  which  the 
award  is  not  sufliciently  specific,  the  matter  may  indeed  be  refer- 
red back  to  the  arbitrators;  and  the  award  may  be  set  aside 
altogether,  not,  however,  on  the  mere  protestation  of  the  losing 
party,  but  on  proof  to  the  satisfaction  of  the  Court*  that  the 
*  c^     «  i>     ,4.     v^T     arbitrators  have  been  guilty  of  gross 

oMsTs.'^''^^  corruption  or  partiality?    Ok  no  other 

ground  is  a  Court  competent  to  set 
aside  an  award. 

The  Court,  for  the  reasons  above  stated,  annul  the  decision  of 
the  Judge,  and  pass  a  decree  in  favor  of  the  plainti£f. 
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The  Wth  June,  1851. 

Present:  \  H.  W.  Deanb,        y^^^'^ 
[^S.  S.  Beown,  Offg.  Judge. 

{Special  appeal  from  the  decunon  of  TV.  P. 
Masson,    Esq.,   Officiating    Judge     of 
Goruckpore,  dated  ISth  September  1850. 
B^AH  OoDBNAKAiN  MuLL,  (PlointiffJ,  Appellant, 
verms 
Janksb  Nath,  tewarree,  f  Defendant  J  ^  Respondent. 

The  printed  decisions  for  September  last^  give  the  history  of 
this  case. 

A  special  appeal  was  allowed  to  try^  whether  it  was  competent 
to  the  Judge  to  entertain  an  appeal  on  the  part  of  Jankee  Nath^ 
who  had  not  been  made  a  defendant  in  the  Court  of  first  instance; 
also^  whether  the  Judge  should  have  dismissed  the  claim  of  the 
plaintiff  on  the  ground  of  the  minority  of  the  defendant  Loke- 
Nath. 

The  Court  hold  that  the  decision  of  the  Judge  cannot^  under 
the  peculiar  circumstances  of  this  case^  be  interfered  with.  It 
is  quite  true^  that  in  ordinary  cases  no  one  may  appeal  from  a 
decision  in  a  suit  to  which  he  was  not  a  paity.  But  the  present 
is  a  special  case.  The  appellant^  when  the  suit  was  under  trial 
by  the  Moonsiff^  objected  that  the  defendant  was  a  minor  and 
under  his  guardianship.  The  Moonsiff^  believing  from  the 
evidence  placed  before  him^  that  the  defendant  was  of  full  age, 
overruled  the  objection  on  the  point  of  minority,  and  gave  the 
plaintiff  a  decree  against  the  defendant;  the  appellant  re-asserted 
his  objection  before  the  Judge^  and  it  is  evident  that  there  was 
no  way  of  bringing  to  the  test  the  validity  of  so  vital  an  objec- 
tion, but  by  allowing  the  appellant  to  intervene.  For,  both  in  the 
Moonsiff's  Court  and  in  that  of  the  Judge,  the  defendant  declared 
himself  to  be  of  full  age,  and  even  had  he  adopted  an  opposite 
course,  and  had  carried  up  to  the  Judge  an  appeal  from  the 
Moonsiff's  decision  on  the  ground  of  minority,  his  appeal  would, 
as  a  matter  of  course,  have  been  thrown  out,  as  one  which  the 
Court  could  not  entertain  unless  performed  by  his  guardian  in 
his  behalf;  or  in  other  words,  the  appellant,  Jankee  Nath,  tewarree, 
would,  in  the  case  supposed,  have  received  a  suggestion  from  the 
Court  to  do  that  which  he  has  now  done  of  his  own  accord.  It 
is  not  enough  that  the  defendant  persists  in  the  averment  of  his 
majority  ;  the  point  is  one  which  it  is  essential  to  try,  for  other- 
wise the  interest  of  a  minor  would  be  at  the  mercy  of  any  one 
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who  might  succeed  in  practising  on  his  weakness  and  inexperience. 
The  propriety  of  admitting  interveners  ^'  for  some  just  reason/' 
has,  the  Court  remark,  been  expressly  recognized  by  MacPherson 
in  his  Treatise*  on  the  procedure  of  the 
♦  TMgt  428.  Q^^  Courts,  and  without  any  doubt,  the 

obligation  of  a  guardian  to  protect  the  interests  of  his  ward 
constitutes  a  just  reason  for  the  guardian^s  interference.  The 
Court  therefore  dismiss  the  appeal. 


The  nth  June,  1851. 
Present: 


{A.  W.  Beobie.     1  y    . 
H.  W.  Dkane;     )-'«^^*> 
S.  S.  Brown,  Offg.  Judge. 


Cask  No.  21  ov  1851.  4 


^Special  appeal  from  the  decision  of 
W.  P.  Masson,  Esq.,  Officiating  Judge 
of  Goruckpore,  dated  18/A  September 
1850. 

Bajah  Oodena&ain  Mull,   (Plaintiff )y  Appellant, 
versus 

Jankee  Nath,  tewarree,  (Defendant),  Respondent. 

This  case  is  precisely  similar  to  case  No.  20  decided  this  day. 
For  the  same  reasons,  the  Court  dismiss  the  appeal. 


The  nth  June,  1851. 

Beobie,     T   r  j 
Present:  -{  H.  W.  Deane,     J^'^S^y 


fA.  W. 
\  H.  W. 

[s.  S.  I 


Brown,  Offg.  Judge. 

CRegular  Appeal  from  the  decision  of 

^.   Casb  No.  48  op  1850.    J      ?«S   ^^    ^'» -^!^',  f^"^^ 
"^  I       Sudder  Ameen  of  Zulah  Jounpare, 

[^     dated  27th   December   1849. 
Sheooduhun  Singh  and  Doorga  Pershab  Singh,  (in  form& 
pauperis),  (Plaintiff's),  Appellants, 
versus 
Sheo  Pershad  and  others,    (Defendants),  ResjHmdents. 

This  was  a  suit  to  set  aside  the  auction  sale  of  mousahs  Choo,* 
rasee,  &c.,  and  to  recover  wasildt,  the  total  claim  being  estimated 
at  Rs.  7,113-6:  plaintiffs'  case  is  thus  stated.     The  mousah  ia 
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question  is  their  hereditary  property^  and  was  mortgaged  by 
them  in  1221  Fuslee  to  Gokul  Chund  for  Us.  4,100.  On  the  1st 
July  1814,  Gokul  Chund  assigned  the  estate  to  Ajoodheea  Peishad^ 
his  partner,  on  account  of  a  debt.  Ajoodheea  retained  posses- 
sion till  1234  Fuslee,  on  his  death,  Mahanund,  karinda  of  Eesur* 
nath  and  Sheo  Pershad  (the  sons  of  Ajoodheea),  instituted  a  suit 
against  Devee  PerBhad,brotherof  l>ooi^  Singh,  plaintiff,  onaccount 
of  tnalgoozaree,  and  obtained  a  decree.  On  the  9th  August  1827, 
Chotee  Lall,  brother  of  Ajoodheea  Pershad,  got  plaintiffs  to  execute 
a  second  mortgage  to  him  for  Rs.  5,000,  being  the  amount  of  the 
submortgage  and  decree,  and,  with  theconsent  of  the  sons  of 
the  original  mortgagee,  Grokul  Chund,  the  name  of  Chotee  Lall  was 
recorded  in  the  Collector's  books.  Plaintiffs  then  instituted  a 
suit  for  the  redemption  of  the  mortgage  against  the  represen- 
tatives of  Gokul  Chund  and  Ajoodheea  Pershad,  and  a  balance  of 
Rs.  1,980-12-6  was  found  to  be  due  to  the  mortgagee;  on  payment 
of  which  possession  was  ordered  to  be  giren  to  plaintiffs.  This 
decree  was  affirmed  in  appeal  under  date  9th  January  1843. 
Subsequently,  Sheo  Pershad  and  Jygopal  instituted  a  suit  in  the 
Minsapore  Court  against  plaintiffs,  on  account  of  the  amount  of  the 
original  mortgage  debt  and  interest  thereon,  equal  to  the  principal, 
and,  on  the  26th  July  1848,  got  a  decree.  Plaintiffs  appealed  to 
the  Suddcr  Court,  but  while  the  appeal  was  pending,  the  decree- 
holders  took  out  execution  of  their  decree,  and,  on  the  19th  June 
1844,  brought  to  sale  plaintiff^s  village,  which  was  purchased  by 
Sheikh  Mohumed  Buksh  andLalla  Buddoo  Lall  for  Bs.  10,800. 
On  the  26th  December  1844,  the  decree  of  the  Mirsapore  Court 
was  reversed  by  the  Sudder  Dewanny  Adawlut,  and  the  plain- 
tiffs  (Sheo  Pershad  and  Jygopal)  nonsuited.  The  decree,  in 
execution  of  which  their  estate  was  sold,  having  thus  been 
reversed,  plaintiffs  iirged  that  the  sale  itself  must  be  annulled. 

The  defendants,  Buddoo  Lall  and  Mohumed  Buksh,  auction 
purchasers,  who  alone  defended  the  suit,  argued,  that  as  the 
sale  was  conducted  with  perfect  regularity,  in  execution  of  the 
decree  obtained  by  Sheo  Pershad  and  Jygopal,  it  could  not  now 
be  set  aside.  They,  also,  pleaded,  that  the  wasildi  account,  filed 
by  the  plaintiffs,  was  altogether  incorrect. 

The  Principal  Sudder  Ameen  was  of  opinion  that  the  sale  of 
the  plaintiff's  village  was  not  invalidated  by  the  reversal  of  the 
decree,  in  execution  of  which  it  was  sold,  as  the  decree  had  not 
been  set  aside  at  the  time  the  sale  took  place,  and  no  order  had 
been  received  from  the  Court  to  postpone  the  sale,  nor  had  the 
plaintiffs  tendered  security  under  the  provisions  of  Regulation 
Xin.  of  1808,  to  suspend  execution  of  the  decree  obtained  against 
them.  Further,  the  decree  of  the  Sndder  Dewanny  Adawlut  con- 
tained no  declaration  that  the  sale,  intermediately  effected,  should 
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be  null  and  void.  I^o  irr^ularity  was  apparent  in  the  conduct 
of  the  sale^  which  would  invalidate  it^  under  the  provisioMs  of 
Begulation  VII.  of  1825.  The  Principal  Sudder  Ameen,  also^ 
referred  to  the  provisions  of  Section  17  of  Regulation  V.  of  1812, 
as  declaring  that,  in  such  cases,  an  action  would  be  for  damage$, 
but  not  for  the  reversal  of  the  sale.  The  Principal  Sudder 
Ameen  having  thus  disposed  of  the  main  point  in  the  plaintiffs' 
suit,  the  dismissal  of  tiiat  part  of  their  claim,  which  related  to 
wasildt,  followed  as  matter  of  course. 

The  Court  are  unanimous  in  holding  that  the  decision  of  the 
Principal  Sudder  Ameen  is  opposed  to  the  plainest  principles  of 
justice,  and  cannot  be  sustained.  It  is  utterly  absurd  to  declare 
that  when  the  decree,  in  execution  of  which  property  has  been 
sold,  is  reversed,  in  appeal,  the  sale  nevertheless  shall  stand. 
The  absence  of  any  irregularities  in  the  conduct  of  the  sale, 
cannot  confer  validity  on  that  proceeding,  where  the  original 
right  to  sell  has  been  revoked.  The  reference  made  to  Section 
17,  Regulation  V.  of  1812  by  the  Principal  Sudder  Ameen  is  quite 
out  of  place;  that  law  applying  exclusively  to  cases  of  distraint 
of  personal  property,  for  arrears  of  rent,  and  a  little  more  consi- 
deration would  have  prevented  the  Principal  Sudder  Ameen  from 
falling  into  so  grave  an  error  as  that  of  quoting  it  in  support  of 
his  present  judgment. 

The  Court  reverse  the  decision  of  the  Principal  Sudder 
Ameen,  and  annul  the  sale  of  the  plaintiffs'  estate,  who  will  be 
entitled  to  recover  possession  under  the  decree  obtained  by  them 
on  the  9th  January  1843,  on  payment  of  the  amount  declared 
to  be  due  to  the  mortgagee's  representatives.  The  Principal 
Sudder  Ameen  under  the  view  tidcen  by  him  of  the  case  not 
having  entered  into  the  subsidiary  question  of  the  waMdt  claimed 
by  the  plaintiffs,  a  matter  which  cannot  be  conveniently  enquir- 
ed into  by  this  Court,  the  case  is  remanded  to  that  functionary, 
with  instruction  to  call  on  the  parties  for  their  respective  evi* 
dence  on  this  point,  and  to  pass  a  decision  thereon. 
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The  llth  June,  IS51. 
PreterU :  S.  S.  Bbown^  Qffff.  Judge. 

r  Special  appeal  from  the  decision  of  R. 
Case  No,  107  of  1851.  J      J.  Tayler,  Esq.,  Judge  of  Jounpore, 

I     dated  80/A  December  1850. 

Sybd  Inayut  Hoobsein^  f  Plaintiff  J,  Appellant, 

versus 

MussuHAT  HiNOTTN  Beebee^  (DefendantJ,  Respondent. 

The  decision  of  the  Judge,  which  briefly  upholds  the  order  of 
nonsuit  passed  by  the  Moonsiff  in  this  case^  is  in  the  decisions 
of  the  month. 

A  special  appeal  was  admitted  to  try,  whether  the  lower  Courts 
had  rightly  nonsuited  the  plaintiff. 

The  plaint  states  that  defendant  occupied  by  permission  a 
house  belonging  to  plaintiff's  ancestor,  Zoolficar  Ali^  which  had 
descended  to  plaintiff.  The  house  fell  into  disrepair,  and  defend- 
ant, during  plaintiff's  absence,  appropriated  and  sold  the  mate- 
rials,  and  afterwards  promised  to  make  good  their  value  to  plain- 
tiff, but  had  failed  to  fulfil  it,  and  the  suit  was  brought  for  the 
recovery  of  Rs.  32,  value  of  the  same. 

Defendant  replied  that  her  husband  had  obtained  the  house 
in  gift  from  Zoolficar  Ali,  and  that  the  materials  had  been 
appropriated  by  her  during  Zoolficar  Ali's  life  time  without  any 
objections  on  the  part  of  plaintiff.  It  was  also  urged,  in  support 
of  a  plea  of  nonsuit,  that  the  plaintiff  had  not  specified  whether 
the  house  was  the  hereditary  property  of  Zoolficar  Ali,  or  how 
the  proprietary  right  had  been  acquired  by  plaintiff.  If  by  vir- 
tue of  inheritance^  then  the  oiher  heirs  should  have  joined  in 
the  suit. 

The  Moonsiff,  to  these  assumed  grounds  of  nonsuit,  added 
another  objection  to  the  plaint,  that  it  did  not  set  forth  in  what 
year  defendant's  husband  had  obtained  leave  to  occupy  thehouse^ 
and  whether  the  permission  were  a  written  or  verbal  one. 

The  order  of  nonsuit  has  clearly  been  passed  on  insufficient 
grounds.  The  plaintiff  has  not  sued  to  establish  an  ancestral 
share  in  the  property,  and  therefore  any  specification  of  the  per- 
4sons  through  whom  he  derived  his  title  was  unnecessary,  neither 
is  there  any  obscurity  in  the  statement  in  the  plaint  that  could 
be  an  impediment  to  the  decision  of  the  matter  at  issue  between 
the  parties,  viz.  the  ownership,  and  the  agreement  to  satisfy  the 
demand.  The  order  of  nonsuit  is  reversed,  and  the  case  remanded 
to  the  Court  of  the  Moonsiff,  who  will  proceed  with  it  as  usual. 


Digitized  by  LjOOQ  IC 


210 

T^im/tme,  1851. 

fA.  W.  Beobie,     \  r  ^    rf 
Preient :  \  H.  W.  Diane,     /•^•^^^ 
tS.  S.  Beown,  Qffg.  Judge. 

f  Special  appieal  from  the  decinon  of  A. 
Case  No.  98  or  1851. -^      Lang,  Eiq.,  Judge  of  Allahabad,  dated 
t     24tt  September  1850. 

Sheikh  Amudbe  and  Oomdut-oonniua,  fPlaintiffiJ,  Appellants^ 

vertui 

Chahut-oonnissa  and  others,  (Defendanti),  Respondents. 

The  particulars  of  this  case  are  in  the  volume  of  the  decinoni 
for  the  month.  The  Judge  ruled  that  it  was  incumbent  on  the 
mortgagee  to  issue  the  usual  notice  of  foreclosure  prescribed  in 
Section  8,  B^ulation  XVII.  of  1806,  on  the  party  who  held 
possession  of  the  property  by  purchase  at  public  sale  as  the 
'^  legal  representative^'  of  the  mortgager,  and  the  authority  of  the 
decision  of  the  Calcutta  Court  of  the  1st  September  1847,  Sve 
Shunkur  Chund,  appellant,  which  appeared  to  the  Judge  to  be  not 
consonant  with  the  requisitions  of  the  law,  was  disallowed,  and 
a  nonsuit  declared. 

A  special  appeal  was  admitted  to  try,  whether  the  ruling  of 
the  Judge  with  regard  to  the  Section  8,  Begulation  XVII.  of 
1806,  was  correct. 

The  Court  consider  that  the  ruling  of  the  Judge  on  this  point 
must  be  upheld,  and  that  a  party  who  succeeds  under  a  title 
derived  from  a  public  sale  is  as  much  the  ''  legal  representative" 
of  the  mortgager  as  the  natural  heir.  They  also  concur  in  the 
Judge's  opinion  that  the  mere  circumstance  of  the  sole  purcha- 
ser's cognizance  of  the  property  being  liable  to  foreclosure  will 
not  absolve  the  mortgagee  from  the  strict  requisition  of  the  law, 
in  the  service  of  the  foreclosure  notice  on  him,  failing  which,  the 
penalty  of  nonsuit,  under  Construction  No.  1140,  will  attach  to 
the  suit. 

At  the  same  time,  the  Court  are  of  opinion  that  the  Judge 
has  erred  in  considering  the  decision  referred  to  by  him  to  be  at 
variance  with  his  own  conclusion  on  this  point.  In  the  case  in 
question,  the  mortgager  had,  in  the  interim,  executed  a  private 
transfer  of  his  interests  to  a  third  party,  but  he  had  no  power  to 
constitute  this  party  his  '*  legal  representative"  in  the  mortgage 
contract,  and  it  was  ruled  accordingly  that  such  private  transfer 
would  not  aifect  the  service  of  the  notice  of  foreclosure  by  the 
mortgagee,  whose  engagement  was  with  the  mortgager,  and  with 
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him  only.  The  cognizance  by  the  party  in  possession  of  the 
issue  of  the  notice  was  also  incidentally  mentioned ;  there  cati 
be  no  analogy  between  the  case  in  the  precedent  and  a  compul- 
sory transfer,  carrying  with  it,  primd  facie,  a  ?alid  title  at  law,  as 
in  the  case  before  the  Court.     The  appeal  is  dismissed. 

The  IIM  June,  1851. 


Frttent: 


fA.  W.  Bbgbie,     1  -    , 

Jh.  w.  deane;  )-^«^^^> 

[_S.  S.  Brown,  Offg.   Judge. 


Came    No.    99  or  1851.^ 


'Special  appeal  from  the  decision  of 
Ruzzee-ooddeen  Khan,  Principal 
Sudder  Ameen  of  Allygwrh,  dated 
27th  July  1850. 

FsRSHADis  Lall,  (D^endant),  Appellant^ 

versus 
MussuMAT  Bhama,   fPlaintiffJ,  Respondent. 

The  plaintiff  brought  a  suit  for  proprietary  possession  of  a 
thatched  house  and  of  some  ground  attached  to  it  in  the  town 
of  Khasgunge  against  six  persons,  and  in  his  plaint  he  explained 
that  three  of  the  defendants,  who  occupied  a  portion  of  the  ground 
ma  his  tenants,  had  been  included  in  the  suit  for  form.  These 
defendants,  on  notice  being  served,  filed  confessions  of  judgment. 

The  Moonsiff  dismissed  the  suit,  rejecting  the  confessions  of 
judgment  as  collusive;  the  Principal  Sudder  Ameen  in  appeal  up- 
held the  dismissal  of  the  suit  quoad  three  of  the  defendants,  but 
was  of  opinion  that  a  decree  should  have  passed  against  the 
three  who  confessed  judgment,  which  he  considered  to  be  of 
effect  against  themselves,  although  of  no  force  against  the  other 
defendants.  The  MoonsiflPs  decision  was  accordingly  amended, 
mnd  a  decree  given  against  those  parties.  A  special  appeal  was 
mdmitted  to  try,  whether  the  Principal  Sudder  Ameen  was  right 
in  decreeing  against  the  parties  who  confessed  judgment  in  the 
lower  C!ourt. 

The  question  of  right  in  this  case  having  been  tried  and  decid- 
ed between  the  plaintiff  and  those  of  the  defendants  who  had 
pleaded  to  the  merits,  theadmiMion  of  the  claim  by  persons,  who, 
by  the  plaintiff's  own  showing,  had  been  unnecessarily  made 
parties  to  the  suit,  could  not  benefit  the  suit,  and  the  confessing 
defendants  not  being  in  possession  of  any  portion  of  the  right 
olaimed,  they  had  none  to  confess  to.    This  part  of  the  Principal 
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Sudder  Ameen^s  decision  is  in  effect  a  nullity^  althoogh  the 
other  defendants  have  chosen  to  appeal  it,  consideringthe  amend- 
ment detrimental  to  their  interests.  Such  acknowledgments 
must  be  viewed  in  a  different  light  from  confessions  of  judgment 
in  personal  claims^  in  which  the  confessing  party  is  decreed 
against  as  a  general  rule^  and  were  properly  dealt  with  by  the 
Moonsiff.  This  part  of  the  decision  of  the  Principal  Sudder 
Atoeen  is  accordingly  reversed.  The  costs  of  appeal  will  be  paid 
by  the  respondent. 

The  Uih  June,  1851. 

fA.  W.  Beobie^  \  7.,^^^. 
Present:]  H.  W.  Deane,  j-^^^^'' 
I^S.  S.  Brown^  Qjfff.  Judge. 

rSpecial  appeal  from  the    decision  qf 

Cask  No.  45  of  1851.  J      f?^«'* ,  f'*"'"*^   Huuim   Ehan, 

I      Principal  Sudder  Ameen  of  Mynpoo- 
L     rie,  dated  19/A  September  1850. 

BuKHTAwuB  AND  Bamduun^  ( Defendants )^  Appellants^ 

versus 

BuTTEE  Bam  and  otheus,  fPlaintiffsJ,  Respondents. 

The  plaintiffs  brought  their  action  for  possession  of  5  biswahs 
in  mouzah  Ajeetgunge^  forming  lot  No.  2,  which  fell  to  their 
share  in  a  recent  division  of  the  property^  and  their  plaint  sets 
forth  that  a  division  having  been  called  for  by  the  disputes  of 
the  sharers^  it  was  set  on  foot^  and  completed  in  the  Bevenue 
Department  in  the  usual  form ;  but  that  the  Collector  withheld 
his  approval  of  it^  and  the  suit  was  accordingly  instituted  ta 
enforce  the  division. 

Several  of  the  defendants  filed  confessions  of  judgment,  but 
the  claim  was  resisted  by  two  of  the  number,  who  urged  that 
plaintiff  had  incurred  a  nonsuit  in  having  sued  for  possession 
under  a  division  admittedly  incomplete^  instead  of  bringing  their 
suit  for  a  division  de  novo. 

The  lower  Courts  decreed  the  claim  chiefly  on  the  ground  of 
the  parties  having  recorded  an  agreement  at  the  time  of  Settle- 
ment to  make  a  division  when  required,  and  they  considered  the 
Collector's  order  to  be  of  no  force  in  the  face  of  this  agreement. 
The  plea  for  a  nonsuit  was  overruled. 

A  special  appeal  was  granted  to  try,  whether  the  decisions  of 
the  lower  Courts  were  not  opposed  to  Section  5^  Begulation  IX. 
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of  1811,  and  Section  30,  Begnlation  XIX.  of  1814,  and  to  a 
precedent  of  this  Court,  Bukshee  Bam,  versus  Sheo  Buksh,  28rd 
August  1849. 

^e  Court  understand  from  the  terms  of  the  certificate,  that 
it  was  granted  to  try  the  correctness  of  the  decisions  of  the 
lower  Courts  in  decreeing  a  division  of  shares  represented  by 
fractions  of  a  rupee  in  a  bhyachara  tenure,  the  precedent  of 
the  23rd  August  1849,  turning  on  this  point,  but  they  do  not 
find  the  fetct  of  the  estate  being  a  bhyachara  one  (which  is 
assumed  in  the  certificate)  to  be  borne  out  by  the  record.  The 
description  of  the  tenure  in  the  wajib-ool-urz  agreement  is  iden« 
tical  with  the  description  of  a  joint  estate  in  common  tenancy 
contained  in  the  Circular  Order  of  the  3rd  August  1847.  The 
reasons  assigned  by  the  Collector  for  refusing  his  sanction  to 
the  division  rest  on  difierent  grounds,  and  the  order  is  rather 
in  favor  of  the  fact  of  the  simple  character  of  the  tenure  than 
against  it.  Further,  the  respondents  have  not  advanced  any 
plea  on  this  point  here  or  in  the  lower  Courts^  and  upon  the 
plea  for  a  nonsuit  which  has  been  reviewed  in  special  appeal, 
the  Court,  under  the  terms  of  the  certificate,  is  precluded  from 
entering.    The  appeal  is  dismissed. 

The  16th  June,  1850. 

Present 


f  A.  W.  Begbie,!  ,   . 
ts.  S.  Brown,  Qffff.  Judge. 


especial  appeal  from  the  decision  of  A. 
Case  No.  139  o?  1850.  -<      Speirs,    Esq.,    Judge  of  Cawnpore, 

t     ^^  ^^^^  January  1850. 
Bajah  Dooboa  Peeshad,  f  Defendant  J,  Appellant, 
versus 
EooNwua  TiKYT  Singh  and  others,  f  Plaintiffs) ,  Respondents. 
The  decision  on  this  case  is  in  the  volume  for  the  month. 
The  chief  point  involved  in  the   decision   is   stated  in  the 
following  extract  from  the  Judge's  decision.     ''  The  chief  ques- 
tion to  be  determined  is  whether  the  Civil  Court  has  power  to 
reverse  a  sale  which  has  been  regularly  conducted,  and  whether 
a  sale   effected  according  to  an  order  which  was  subsequently 
declared  void  and  of  no  effect,  must  also  be  held  void,  or  up* 
held.''     This  point  the  Judge  decided  in  the  affirmative,  as 
follows.    ^^  In  the  present  case  the  Sudder  Court  on  the  5tli 
and  22nd  April  1845,  held  that  the  demand  of  the  plaintiff 
(now  defendant)  was  illegal;  that  the  plaintiff  was  not  entitled 
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to  tbe  sum  he  hmd  demAnded.  If  the  demand  was  illegal  the 
order  to  realize  it  was  alio  illegal,  and  the  sale  of  defendants 
property  made  to  realise  that  illegal  demand,  must  be  reroned.'' 

The  certificate  of  special  appeal  was  granted  to  try,  whether 
the  Judge's  decision  on  this  point  was  right  in  law. 

The  liability  of  a  sale  to  reversal  on  the  reversal  of  the  judi- 
cial order  or  decision  which  occasioned  the  sale  has  been  already 
determined  in  a  late  judgment  of  the  Court,  Sheo  Dahun,  appel- 
lant vemu  Sheo  Persluid,  respondent,  11th  June  1851.  The 
ruling  of  the  Court  is  equally  applicable  to  this  case.  The 
appeal  is  dismissed  with  costs. 


Pre$eni 


The  16/A  June,  1851. 

fA.  W.  Bmb«,1   ,^. 
;  \  H.  W.  DiANB,/-^**^^^' 
tS.  S.  Brown,  Qffg.  Jud^ 


f  Special  appeal  from  thedecmon  cf  G.f. 
Casi  No.  227  op  1850.  \      Franco,  Esq.,  Judge  of  Sahanmpore, 

[^     dated  80/A  May  1850. 

Narain  Dass,  f Defendant  J,  Appellant, 
venut 

MsBiuAN  Ali  and  othirs,  fPlaintiffsJ,  Respondenti. 

Thi  decision  appealed  from  is  in  the  volume  of  the  decisions 
for  the  month. 

The  plaintiffs  brought  their  action  for  the  right  of  preeiliption 
of  a  share  in  the  mouzah,  against  another  sharer,  Deedar  Ali, 
the  seller,  and  Narain  Dass,  the  purchaser,  which  was  decreed 
in  both  Courts.  The  suit  having  been  brought  under  the 
Mohumedan  Law  of  preemption,  a  special  appeal  was  admitted  to 
try  whether,  when  the  evidence  to  the  protest  and  demand  had 
been  discredited  in  both  Courts,  the  presentation  of  a  suuM  to 
the  Collector's  office  could  be  held  to  be  a  sufficient  fulfilment 
under  the  Mohumedan  Law  of  the  conditions  of  the  preemption 
claim. 

Evidence  to  the  preliminaries  of  the  protest  and  demand,  as 
laid  down  in  page  188  of  MaeNaghten^s  Mohumedan  Law,  in 
essential  to  the  proof  of  the  preemption  claim,  vide  page  182^ 
and  application  to  a  third  party,  which  the  plaintiffs,  it  appears, 
adduced  as  a  further  proof  of  their  desire  to  purchase,  cannot 
be  regarded  as  making  up  for  any  defects  in  the  originfd  condi- 
tions. In  disallowing  the  evidence  to  these,  the  Courts  in  effect 
pronounced  decisively  against  the  claim.  The  Principal  Sudder 
Ameen  has  eited  a  futtva  of  the  Mohumedan  Law  Officer  of  thi» 
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Court  in  support  of  his  finding,  but  on  referring  to  it  the  Court 
observe  that  the  facts  in  dispute  in  the  case  are  all  assumed  in 
the  questions  propounded  to  the  Law  Officer,  and  the  opinion 
thus  obtained  cannot,  in  consequence,  be  allowed  any  authority. 

The  respondents'  vakeel  has  pleaded  verbally  that  the  claim 
was  preferred  on  the  ground  of  the  mutual  agreement  at  the 
time  of  Settlement,  as  well  as  on  the  Mohumedan  Law,  and  he 
has  pointed  to  a  single  sentence  in  the  body  of  the  plaint  in 
support  of  his  assertion;  but  the  Court  find  that  the  pleadings 
and  proofs  have  been  confined  entirely  to  the  latter,  and  as  it 
has  been  ruled  by  the  Court  in  their  decision  of  the  8th  June 
1847,  No.  105,  that  the  preemption  claim  on  the  Settlement 
agreement  rests  on  a  distinct  basis  from  that  of  the  kuq  shoofa, 
the  plea  is  wholly  inadmissible. 

The  decisions  of  the  lower  Courts  are  reversed,  with  costs. 

7%^  16/A  June,  1851. 
Preieni 


{A.  W.  Bbobie,  \  T^^^^ 
S.  S.  Brown,  Offg.  Judge. 


{Special  appeal  from  the  decision  of  G.  F. 
Harvey,  Esq.,  Officiating  Judge  of 
Cawnpore,  dated  17th  July  1850. 

BiHiOXo  SuHAi  AND  UvBAiAL,  (PUAntiffsJ,  Appellants, 

versus 

KoutTM  BesBSB  AKU  Atmun  Bexbbs,  fDefendtmtsJ,  Respondents. 

The  Judge's  decision  is  in  the  book  of  decisions  for  the  month. 

The  respondents'  names  were  inserted  under  the  signature 
<^  their  son  and  brother,  Buksh  Hoossein  Khan,  as  mookhteear 
for  them,  in  a  deed  of  sale  of  a  mouzah  said  to  have  been  exe- 
cuted in  fSskvor  of  appellants  by  them,  and  the  other  sharers 
jointly,  and  an  application  for  registry  is  alleged  to  have  been 
made  a  few  days  afterwards  by  the  sellers,  accompanied  by  a 
mookhtetarnamah  from  the  two  women  empowering  the  same 
party  to  act  for  them  in  completing  the  registry.  In  the  suit 
afterwards  brought  on  the  sale  deed,  the  Judge  decreed  against 
the  other  sharers,  but  dismissed  it  as  regards  the  respondents 
for  the  reasons  set  forth  in  his  decision. 

A  special  appeal  was  admitted  to  try,  whether  Kurum  Beebee 
and  Aymun  Beebee  had  not  given  legal  authority  to  Buksh 
Hoossein  Khan  to  act  for  them\under  the  power  of  attorney, 
dated  the  11th  October  1847,  and  whether  the  deed  of  sale  as 
regards  them  is  valid. 
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The  Court  observe  that  the  invalidity  of  the  deed  of  sale  in 
the  respondents'  case  has  been  ruled  by  the  Judge,  and  the  &cts 
of  the  case,  according  to  the  Judge's  linding,  are  not  open  to 
question  in  special  appeal ;  but  the  certificate  having  brought 
under  consideration  the  reasons  in  the  judgment  on  which  tiie 
facts  were  found,  the  Court  are  of  opinion  that  they  are  wanting 
in  point  of  clearness.  In  r^ard  to  the  execution  of  the  deed, 
the  Judge  finds  that  no  proof  had  been  adduced  by  plaintiffs; 
that  the  respondents  had  empowered  Buksh  Hoossein  Khan  to 
sign  it  for  them,  *^  however  such  may  have  been  understood;  he 
being  her  eldest  son  and  the  lumburdar  of  the  mouzah,''  and 
some  circumstances  are  noticed  which,  in  the  Judge's  opinion, 
are  against  their  having  been  a  party  to  the  sale.  But  there  is 
another  alleged  fact  of  much  importance  to  the  proper  decisioii 
of  the  case,  viz.,  the  execution  and  presentation  of  the  mookk- 
teeamamah  for  the  registry  of  the  sale.  On  this  the  Judge  has 
observed,  "  the  power  of  attorney,  subsequently  filed,  is  repu* 
diated  by  her,  and  as  it  is  dated  11th  October  1847,  some  thir- 
teen days  after  the  execution  of  the  deed  of  sale,  it  is  insuffi- 
cient to  bind  her  to  a  previous  signature."  If  the  Judge  intend 
by  this  that  the  mookhteeamamah  is  not  proved,  the  same  should 
be  clearly  stated  with  the  reasons  of  the  finding,  and  some 
notice  should  be  taken  of  the  evidence  to  this  point  on  the  part 
of  the  plaintifiTs.  If,  on  the  other  hand,  the  Judge  consider  it 
genuine,  the  bearing  and  weight  of  the  document,  as  presump- 
tive evidence  of  the  genuineness  of  the  sale  transaction,  will 
require  consideration.  The  Court  accordingly  annul  the  deci- 
sion, and  remand  the  case  to  the  Judge,  who  will  review  his  judg« 
ment  in  advertence  to  the  foregoing  remarks.  Refund  of  the 
stamp  will  be  allowed  as  usual  in  remanded  cases. 


The  l&tkJune,  1851. 


Present 


{A.   W.  BBGblE,  1    y  ^ 
S.  S.  Bkown,  Offg*  Judge. 


{Special  appeal  from  the  decision  of  C. 
R.  Tulloh,  Esq.,  Judge  of  Mirzapore, 
dated  18/A  September  1850. 
JuGGERNATH,  (Plaintiff) j  Appellant, 
versus 
MussuHAT  Sahib  Khanum,   (Defendant),  Respondent. 
The  decision  is  in  the  volume  of  decisions  for  the  month. 
.    The  Judge  observes  ^^this  being  a  new  case  for  which  I  could 
find  no  precedent  I  admitted  the  appeal,    I  can  trace  no  prece- 

2 
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dent^  but  I  am  of  opinion  that  the  claim  is  not  cognizable  in  the 
Civil  Court.  Construction  1301  refers  only  to  decrees  of  the 
Civil  Courts,  a  suit  for  the  execution  of  a  summary  decree  of  - 
the  Collectorate  will  not,  in  my  opinion,  lie  in  the  Civil  Court/' 
*  The  action  was  brought  to  try  the  title  of  the  defendant  to  a 
house,  which  had  been  released  on  her  objection  from  an  attach- 
ment made  by  the  Revenue  Authorities  in  execution  of  a  decree 
obtained  by  the  plaintiff  in  a  summary  suit,  and  is  not  therefore 
identical,  as  the  Judge  supposes,  with  a  suit  for  the  execution 
of  a  summary  award ;  but  the  Court  are  of  opinion  that  the 
claim  is  not  cognizable,  although  the  grounds  for  this  conclusion 
are  different  frcnn  those  assum^  by  the  Judge. 

The  cause  of  action  is  the  impediment  to  the  sale  of  the 
house  offered  by  the  defendant's  objection,  but  the  law  has  not 
vested  the  Revenue  Authorities  with  the  power  of  selling  real 
property  in  execution  of  their  summary  awards  other  than  that 
on  which  the  arrear  has  accrued,  the  restriction  on  this  point 
in  Constructions  4  and  496  having  been  extended  to  the  Reve- 
nue Courts  by  Act  VUI.  of  1835.  The  attachment  having  been 
made  in  contravention  of  this  rule,  no  valid  cause  of  action  is 
left  in  the  suit.     The  appeal  is  dismissed. 


Present 


The  16/A  June,  1851. 
fA.  W.  Beobib,  1  T,, .  ^. 

I^S.  S,  Beown,  Ojffg,  Judge. 


C  Special  appeal  from  the  decision  of  J. 
Case  No.  110  of  1851.  <      P.  Gubbins,  Esq.,  Judge  of  Dehlie, 

I     dated  26th  August  1850* 

Jyeram,  (Defendant),  Appellant, 

versus 

KisHBN  Lall,  (PUxmtiffJ,  Respondent. 

The  case  will  be  found  in  the  decisions  of  the  month* 
.    A  special  appeal  was  admitted  to  try,  whether  the  Judge  could 
proceed  to  dispose  of  the  merits  of  the  case  without  recording 
his  decision  on  the  plea  of  limitation. 

It  appears  that  on  the  first  hearing  of  the  appeal,  the  Judge 
overlooked  the  plea  of  limitation,  and  remanded  the  case  to  the 
Moonsiff  for  an  irregularity,  and  on  the  revival  of  the  appeal 
considered  himself  precluded  from  entertaining  the  plea,  being 
of  opinion  that  the  appellant  should  have  either  appealed  the 
omicsion  to  this  Court,  or  have  applied  for  a  review  of  judgment 
oa  the  point.    It  has  however  been  ruled  in  the  decision  of  the 
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80th  Au^t  1848,  No.  117,  that  a  BpetiH  appeal  will  not  lie 
from  an  order  of  remand,  and  the  same  rule  is  applicaUe  to  an 
intermediate  application  for  a  reriew  of  judgment.  The  Judge 
was  therefore  fully  competent  to  rectify  the  omisskm  on  the 
renewal  of  the  appeal,  and  it  is  essentially  necessary  to  the 
integrity  of  his  decision  that  the  defect  should  be  supplied. 
The  decision  is  annulled,  and  the  case  is  remanded  for  that 
purpose. 

The  16/A  June,  1851. 
Pre$eni 


TA.  W.  Bbobib,  1  y  . 
.Jh.W.Dbane,    y^^'^^ 
L8.  S.  BmowH,  Offff.  Judge. 


r  Special  appeal  from  the  deciiion  of  C. 
Case  No.  66  of  1851.^      Allen,  Eeq.,  Judge  of  Furruckabad, 
I     dated  21$i  December  1849. 

OoMED  Rai^  (PlakUiffJf  Appelant, 

vemu 

Heera  Lall,  Ram  Pbbshad  and  Hunwunt  Singh,  fDrfendatUsJ, 

Respondents. 

The  particulars  of  this  case  are  in  the  decisions  of  the  month. 

A  special  appeal  was  granted  to  try,  whether,  under  the  cir- 
oumstanees  of  the  case,  the  Judge  was  right  in  rejecting  the 
doctrine  of  the  Moonsiff,  that  ^^  heirs  should  pay  their  ancestor's 
debts  before  they  alienated  any  ancestral  property .'' 

It  appears  that  the  heirs,  after  succeeding  to  the  property  on* 
the  death  of  their  father,  pledged  a  portion  of  it  in  1842  for  a 
debt  owing  by  them  to  the  respondents  Heera  Lall  and  Bam 
Pershad,  and  in  the  following  year  disposed  of  the  remainder 
by  private  sale  to  Hunwunt  Singh.  The  mortgagees  afterwards 
obtained  a  decree,  and  bringing  the  property  to  sale  in  execu- 
tion, purchased  it  themselves;  Hunwunt  Singh  also  obtained  a 
decree  on  a  suit  brought  by  him  to  establish  his  purchase.  In 
the  mean  time,  appellant  sued  the  heirs,  in  1843,  for  a  bond  debt 
of  their  fi&ther's,  and  obtaining  a  decree,  brought  the  same  pro- 
perty again  to  sale,  and  purchased  it  himself,  but  being  unaUe 
to  obtain  possession  has  brought  this  action. 

TheCJourt  do  not  see  any  reason  for  interference  in  the 
Judge's  decision.  Collusion  is  not  alleged,  and  it  rested  with  the 
appellant  to  prosecute  his  claim  against  the  heirs  of  hia  debtee 
m  proper  time.  He  faUed  to  do  so,  and  it  would  be  too  much 
to  aflirm,  that  the  fact  of  a  simple  bond  debt,  unaccompanied  by 
•ny  pledge,  ui  m  itself  sufficient  to  tie  up  the  hands  of  the  suo- 
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0eMor»  to  the  debtor^s  property  from  its  disposal  for  their  own 
uses^  and  to  invalidate  its  transfer^  whether  private  or  under 
decree  of  Court^  until  8uch  debt  were  satisfied.  The  rule  of 
Hindoo  Law  which  renders  heirs  liable  for  ancestral  debts,  as 
regards  the  ancestral  property  that  may  have  come  into  their 
possession,  supposes  a  prompt  prosecution  of  claims  on  the  part 
of  the  creditors.     The  appeal  is  dismissed. 

The  16/A  Jvne,  1851. 

r  Special  appeal  from  the  decieion  of  H. 
Case  No.  18  or  1851.  <       W.  Deane,  Esq.,  Officiating  Judge  qf 
I     Meerut,  dated  7th  Mag  1849. 

Amanut  Ali  and  othkrs,  ("Defendants J f  Appellants, 

versus 

Loorr  Ali  and  othbbs,  fPlaintiffsJ,  Respondents. 

Thb  particulars  of  this  case  are  given  in  the  printed  decisions 
i)S  the  month. 

The  suit  was  brought  for  possession  and  division,  and  registry 
as  sharers  in  one-eighth  of  a  mouzah  which  had  been  assigned 
for  the  support  of  a  shrine,  with  mesne  profits,  and  for  a  propor- 
tionate share  in  the  shrine  offerings.  The  claim  also  included 
a  house  alleged  to  have  been  acquired  in  private  property  by 
plaintiffs'  ancestor,  and  was  preferred  by  them  as  members  of 
the  body  of  mootuvmllees  attached  to  the  shrine.  Defendants 
pleaded  that  the  suit  was  not  consistent  with  the  object  of  the 
endowment,  of  which  defendants  claimed  to  be  the  sole  mootu- 
wulleeSy  and  they  denied  the  rest  of  the  claim.  The  Principal 
Sudder  Ameen  in  his  decision  recognized  the  purpose  and  cha- 
racter of  the  endowment,  and  refused  to  admit  the  full  claim 
which  would  have  created  a  private  right  in  it  in  favor  of  the 
plaintiffs.  He  accordingly  limited  his  decree  to  a  recognition 
of  their  right  to  partake  for  the  future  as  mootmtmUees  in  the 
net  ineome  and  offerings  of  the  shrine  to  the  extent  of  a  one- 
eighth  share.  The  claim  to  the  house  was  dismissed,  and  the 
mesne  profits  were  disallowed.  In  appeal  the  portion  of  the 
clecision  now  under  special  appeal  in  this  case  was  upheld  by 
the  Judge. 

A  special  appeal  was  granted  to  try  whether  a  claim  to  share 
in  the  profits  of  a  village,  or  other  property,  the  whole  profits 
of  which  have  been  appropriated  to  religious  purposes  by  the 
founder  of  the  endowment,  can  be  heard  in  the  Civil  Courts 
or  not. 
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The  Court  observe  that  the  particular  point  whicli  the  certi- 
ficate was  granted  to  try  has  not  been  pleaded  by  the  special 
appellants^  whose  objections  to  the  suit  were  based  on  the  incom- 
petency of  the  plaintiffs  to  lay  claim  to,  or  of  the  Courts  to 
decree,  a  share  in  a  religious  endowment.  In  this  respect  some 
incongruity  may  be  remarked  in  the  object  of  the  suit,  and  the 
decrees  of  the  lower  Courts,  the  Principal  Sudder  Ameen  hav* 
ing  decreed  something  different  from  the  object  of  the  suit,  and 
the  Judge,  on  the  appeal  of  the  defendants,  having  overlooked 
this  defect  in  the  decree,  and  upheld  it  as  a  decree  for  the  suit 
on  the  property,  but  apart  from  these  defects,  which  the  certi- 
ficate does  not  touch,  the  Court  do  not  find  in  the  decree  of  the 
Principal  Sudder  Ameen  any  thing  alien  to  the  purpose  of  the 
^endowment,  the  management  of  such  establishments  being 
understood  to  consist  in  the  appropriation  of  the  receipts  and 
offerings  to  the  expenses  of  the  religious  service,  and  in  the 
participation  of  the  persons  attached  to  the  shrine  in  the  sur- 
plus, according  to  their  hereditary  shares,  which  they  would 
enjoy  by  virtue  of  their  office  as  mootuwtUlees,  and  not  as  pri- 
vate persons.    The  appeal  is  therefore  dismissed* 


The  16/A  June,  1851, 

Present     S^'  ^'  Begbib,  Judge, 
f resent  •  ^g    g    Brown,  Offg.  Judge. 

f  Special  appeal  from  the  decisum  qf  A 
Case  No.  12  of  1851.  -{       W.  Deane,  Esq.,  Officiating  Judge  of 

\^     Meerut,  dated  26th  July  1849. 

Amanut  Ali  and  others,   (Defendants),  Appellants, 

versus 

LooTF  Ali  and  others,  (PlaintiffsJ,  Respondents. 

This  appeal  is  connected  with  the  case  No.  13,  and  is  an 

appeal  from  the  order  of  the  Judge  allowing  mesne  profits  to 

plaintiffs,  in  reversal  of  this  part  of  the  decision  of  the  lower 

Court.     The  claim  to  wasUdt  was  a  consequent  to  the  claim  to 

a  share  in  the  endowment  property  preferred  by  the  plaintifb  iii 

their  suit,  but  the  Principal  Sudder  Ameen  having  refused  to 

recognize  a  private  right  in  endowment  property,  the  wasildt 

claim  necessarily  fell  to  the  ground.     The  Judge  in  allowing 

wasildt  in  appeal  passed  an  order  inconsistent  with  the  finding 

of  the  Principal  Sudder  Ameen,  which  his  decision  in   othe^ 

respects  upheld,  and  the  appeal  is  therefore  decreed  with  rever* 

sal  of  the  Judge's  decision,  and  with  costs. 
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The  16/ft  June,  1851. 

r  A.  W.  Beobie,  T  |.   .  ,^^ 
Prw«i/  ;  ^  H.  W.  Deane,,  y^^y^^ 
LS.  S.  Beown,  Offg.  Judge. 

{Special  appeal  from  the  decision  of  C.  C, 
Jackson,  Esq.^  Officiating  Judge  of  Mee- 
rut,  dated  27th  September  1850. 

Khy&atee  Ram  and  others^  (Defendants J,  Appellants, 

versus 

MussuMAT  Seetoo  AND  OTHERS^  fPlainttffsJ ,  Respondents. 

The  decision  of  the  Judge  is  in  the  volume  of  decisions  for 
the  month. 

The  suit  was  brought  for  the  redemption  of  a  mortgage.  The 
defendants^  amongst  other  pleas^  objected  that  a  balance  of  prin- 
cipal and  interest  still  remained  due  to  him  in  the  mortgage 
transaction^  besides  other  sums  due  on  bonds,  the  liquidatioii 
of  which  was  a  condition  of  the  mortgage  contract. 

The  Moonsiff  finding  that  the  amount  deposited  in  Court  fell 
short  of  the  principal  still  due,  exclusive  of  an  item  of  Rs.  285 
for  interest,  followed  the  rule  of  practice  laid  down  for  such 
cases  in  the  precedents  quoted  by  him,  and  dismissed  the  suit, 
adding,  that  under  these  circumstances,  it  would  not  be  neces- 
sary to  enter  upon  the  other  items.  On  appeal  from  the  plains 
tiffs,  the  Judge  permitted  them  to  pay  into  Court  the  balance  of 
the  principal,  and  without  adverting  to  the  unsatisfied  item  of 
interest,  decreed  the  suit.  It  was  further  declared  that  the 
mortgagee  was  not  responsible  for  other  debts  asserted  to  have 
occurred  subsequently. 

A  special  appeal  was  admitted  to  try  the  correctness  of  the 
Moonsiff's  and  Judge's  finding  on  the  points  of,  1st,  whetl\er  the 
Moonsiff  had  acted  in  conformity  with  law  in  omitting  to  decide 
the  pleas  of  the  defendants  in  regard  to  the  ikramamah  and 
bonds,  which  it  is  urged  should  be  liquidated  before  the  release 
of  the  estate;  and  2nd,  whether  the  Judge  has  acted  according 
to  law  and  precedent  in  receiving  the  balance  of  Rs.  25,  and 
declaring  the  estate  liable  to  redemption. 

The  course  to  be  pursued  by  the  Courts  in  a  suit  for  redemp- 
tion, when  a  balance  is  found  to  be  still  due,  has  been  laid  down 
in  many  precedents,  of  which  it  will  be  sufiicient  to  cite  the 
latest,  30th  May  1850,  No.  156,  and  it  consists  in  dismissing 
the  suit  at  once  on  primd  facie  evidence  being  found  to  the  fact 
of  the  mortgagers  not  being  in  a  position  to  sue  in  consequence 
ol  such  balance.  This  course  was  properly  taken  by  the  Moon- 
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niS,  who  left  all  accounts  and  claims  between  the  parties  to 
future  adjustment.  In  entering  into  the  account  and  decreeing 
the  suit^  the  Judge  has  overlooked  the  material  point  of  the 
interest  claim^  and  has  decided  another,  vis.,  the  non-liability  of 
the  mortgage  for  the  other  claims,  which,  if  entertained  at  all 
in  the  suit,  should  hare  been  heard  and  decided  in  the  Court 
of  first  instance.  The  Court  accordin^y  annul  the  d£ciai<m^ 
and  remand  the  case  for  retrial  with  advertence  to  the  foregoing 
observations.  The  stamp  will]  be  refunded,  and  the  costs  cluu^ed^ 
as  usual. 


The  16th  June,  1851. 

{A.  W.  Begbib,  \  j  j 
H.W.  Dbane,   J^^ff^^ 
S-  S.  BaowN,  Ofg.  Judge. 

especial  appeal  from  the  decision  of  C.  C. 
Cass  No.  24  OF  1851. -j      Jackson,    Esq.,    Officiating   Judge   ^ 
L     Meerul,  dated  27th  September  1850. 
Khykateb  Bam  and  othibs,  (Defendants),  Appellants, 
versus 
MussuMAT  Sbbtoo  AND  OTHBRs,  (Plaintiffs),  Respondents. 
The  circumstances  of  this  appeal  are  identical  with  those  of 
the  case  No.  28,  disposed  of  to-day,  and  the  order  of  remand  in 
the  same* 

The  Vrth  June,  1851. 
Present :  A.  W.   Beobib,  Judge. 

{Special  appeal  from  the  decision  of  C. 
Allen,  Esq.,  Judge  of  Purruckabad, 
dated  29/A  August  1850. 

GruNBSH  Bai  AND  MuNBB  Bam,  (PUAntiffs),  AppMmts, 

versus 

DowLUT  AND  OTHERS,  \( Defendants),  Respondents. 

.  Fob  the  Judge's  report  of  this  case  see  pages  176  and  177 
of  the  printed  decisions  for  zillah  Furrucluibad  for  the  past 
year. 

A  special  appeal  was  admitted  '^  to  try  whether  the  appeal 
preferred  to  the  Judge  by  the  respondent,  Dowlut,  from  the  deci- 
sion  o£  the  Moonsiff,  ought  not  to  have  been  rejected  as  inad- 
missible^ in  consequence  of  its  not  having  been  preferred  within 
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the  prescribed  period,  and  no  special  cause  for  the  delay  having 
been  pleaded  by  the  respondent  in  his  petition  of  appeal  or 
admitted  as  sufficient  by  the  Judge/' 

Two  ol  the  respondents,  riz.,  Dowlut  and  Mussumat  Joom- 
inun,  appeared  in  person  to  defend  this  appeal,  and  the  record 
of  the  case  being  now  before  the  Court,  I  obsenre  that  the 
irregularity  noticed  in  the  certificate  of  special  appeal  is  in  a 
great  measure  ascribable  to  the  mode  of  proceeding  adopted 
by  the  Judge,  by  which  the  respondents  were  misled.  The  deci« 
aion  of  the  Moonsiff  was  passed  on  the  19th  October  1840;  oai 
the  15th  November,  the  defendant,  Dowlut,  preferred  an  appeal 
to  the  Judge  in  forind  pauperis,  and  on  the  4th  January  1850, 
the  record  was  perused  by  the  Judge,  and  an  order  passed  by 
him  under  Section  18,  Regulation  XXVIII.  of  1814,  condition- 
ally admitting  the  appeal  of  Dowlut  in  formd  pauperii.  The 
case  was  then  referred  to  the  Principal  Sudder  Ameen,  with 
directions  to  enquire  into  the  fact  of  pauperism;  on  the  6th 
February  1850,  the  Principal  Sudder  Ameen  decided,  that  the 
defendants  allegation  of  pauperism  was  not  proved,  and  return- 
ed the  proceedings  to  the  Judge.  On  the  8th  Februaoy,  the  Judge 
ordered,  that  the  case  should  be  postponed  till  the  period  of 
appeal  from  the  Principal  Sudder  Ameen's  order  should  elapse, 
and  that  in  the  event  of  no  appeal  being  preferred  by  that  time, 
the  case  should  be  again  brought  forwu*d.  On  the  2nd  March, 
the  Judge  recorded  a  proceeding  to  the  effect  that  as  the 
defendant,  Dowlut's^  qualification  to  appeal  in  formd  pauperU 
had  not  been  recognived,  the  appeal  be  struck  off  the  file.  On 
the  same  date,  the  Judge^  in  his  separate  roobakaree,  confirming 
the  order  of  the  Principal  Sudder  Ameen  disallowing  the  appel- 
lant's pauperism^  passed  an  order,  that  the  appellant  was  at 
liberty  to  present  an  appeal,  in  the  ordinary  manner,  within  ten  days 
from  thcU  date.  On  the  5th  March,  accordingly,  the  defendant 
Dowlut  presented  an  appeal  on  stamp  paper,  in  which  he  recited 
the  proceedings  as  above  narrated,  but  did  not  specially  urge 
them  as  a  plea  for  not  preferring  his  appeal  within  the  pre- 
scribed period,  and  the  Judge,  without  recording  any  reason  for 
doing  so,  admitted  the  appeal^  and  disposed  of  the  case  on  the 
29th  August  last. 

The  Court  observe  that  the  Judge's  order  of  the  2nd  March 
1850^  directing  the  defendant  Dowlut  to  prefer  an  appeal  in  the 
ordinary  manner  within  ten  days,  was  irregular  and  unautho- 
rised by  any  law  or  rule  of  practice.  He  should  have  contented 
liimself  with  dismissing  the  petitioner's  application  to  sue 
in  formd  pauperis,  and  with  intimation  to  him  that  he  was  at 
liberty  to  prefer  his  appeal  agreeably  to  the  provisions  of  Clause 
4,  Section  12,  Regulation  XXVIIL  of  1814,  stating  liis  reasons 
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for'  not  having  appealed  within  the  period  prescribed  by  the 
law.  The  Judge  seems  to  have  considered  it  a  matter  of  right, 
that  on  Dowlut's  application  to  appeal  in  formd  pauperis  being 
dismissed,  he  should  be  allowed  to  appeal  in  the  ordinary  man- 
ner, and  that  no  necessity  existed  for  recording  an  opinion  as  to 
the  sufficiency  of  the  appellant's  excuses  for  exceeding  the 
period  fixed  by  law  for  appeals.  But  the  Court  cannot  recog- 
nize any  such  right.  It  may,  on  the  contrary,  reasonably  admit 
of  question,  whether  a  party,  who  has  failed  in  his  attempt  to 
prosecute  an  appeal  in  formd  pauperis^  has  not  thereby  furnished 
a  rather  strong  argument  against  the  subsequent  admission  of 
an  appeal  in  the  ordinary  mode.  Clause  4,  Section  12  of  Bega- 
lation  XXVIII.  of  1814  by  no  means  contemplates  the  tmonkfi- 
tional  admission  of  an  appeal  after  the  failure  of  a  petitions 
to  establish  his  right  to  appeal  in  formd  pauperis.  It  has  been 
ruled'^  by  the  Sudder  Dewanny  Adawlut  that  ''  a  mere  applica- 
tion for  permission  to  sue  in  formA 

•  Sadder  Dewanny  Adawlvt  Select     ^^,^,«^*.    :«  •^^x    «    «^.^#u^^^«.»    ^  • 

Beporu,  80th  jLinary  1838.  /witip^m  18  not  a  preferring  of  a 

claim  within  the  meaning  of  toe 
rule  of  limitation  laid  down  by  Section  14,  Regulation  III.  of 
1793,^'  and  on  the  same  principle  an  unsuccessful  attempt  to 
appeal  in  formd  pauperis  does  not  necessarily  exempt  the  peti- 
tioner from  the  operation  of  the  law  of  limitation  in  r^ard  to 
appeals,  although  the  Appellate  Court  may  exercise  its  discre- 
tion in  admitting  or  rejecting  the  appeal.  The  absence  of  any 
such  discretionary  order  in  the  present  case  vitiates  the  proceed- 
ings, and  calls  for  correction*  The  Judge's  decision  is  accord- 
ingly annulled,  and  the  case  remanded  for  retrial  with  reference 
to  the  foregoing  observations* 


The  \%th  June,  1851. 
Present:  H.  W.  Deans,  Judge. 


r  Regular  appeal  from  the  decision  of 

Case  No.  168  of  1850.  J       ^  ^"  f"'^'  ^"Jl^^^fir 

I      Ameen  qfJounpore,  dated  30th  May 

L     1850. 

Rahpul,  (Defendant) j  Appellant, 

versus 

Hajee  Imam  Buksh,   (Plaintiff),  Respondent. 

This  suit  is  brought  to  erase  from  the  Revenue  Record  the 
name  of  Mohumed  Shakur,  as  proprietor  of  a  four-anna  share 
in  the  talooqua  of  Salarpore,  and  to  substitute  in  place  of  it 
the  name  of  the  plaintiff,  by  altering  the  order  of  the  Collector, 
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dated  12th  Ap^il  1849^  and  by  giving  efiSect  to  previous  orderBj 
dated  30th  November  1847;  also  to  recover  wasildt  from  the 
beginning  of  1255  Fiislee  to  the  middle  of  1256  Fuslee, 
amounting  to  Rs.  6,297-15. 

The  plaint  sets  forth,  that  the  entire  talooqua  of  Salarpore 
became  the  property  of  Mohumed  Zuma  on  the  2nd  August 
1820,  on  suit  brought  by  him  against  Grovemment;  that  Mohu- 
med  Shakur  sued  for  proprietary  right  in  one-half  of  the  taloo- 
qua^ associating  with  him  Mohumed  Ueiat,  and  obtained  a 
decree  to  the  extent  sued  for  on  30th  June  1823;  that  subse- 
quent differences  arose  between  Mohumed  Shakur  and  Mohumed 
Heiat,  which  resulted  in  Mohumed  Heiat's  obtaining  a  decree 
in  April  1824,  for  a  four-anna  share  out  of  the  eight-anna 
share  decreed  to  Mohumed  Shakur.  From  these  decisions 
Mohumed  Zuma  appealed,  and  the  appeal  cause  had  proceeded 
as  far  as  service  of  notice  on  the  other  party,  when  Mohumed 
Shakur,  with  the  consent  of  Mohumed  Heiat,  adjusted  the  matter 
in  dispute  by  a  soolehnamah,  in  conformity  to  which  Mohumed 
Shakur  waived  his  rights  in  the  talooqua,  in  consideration  of 
receiving  from  Mohumed  Zuma  Rs.  140  per  annum.  The 
Appellate  Court,  on  the  15th  March  1826,  decided  according  to 
the  terms  of  the  soolehnamah,  and  on  the  24th  August  1826,  an 
order  having  been  passed  to  erase  the  name  of  Mohumed  Shakur, 
Mohumed  Zuma  became  the  recognized  owner  of  the  entire 
property.  In  the  mean  time,  however,  subsequently  to  the  pass-i 
ing  of  the  decree  in  favor  of  Mohumed  Shakur  and  Mohumed 
Heiat,  but  before  the  acceptance  of  the  Court  of  the  soolehnanuA, 
Mohumed  Shakur  and  Mohumed  Heiat  had  made  transfers  of 
the  interests  assigned  to  them,  and  Mohumed  Zuma  had  no 
opportunity  of  setting  these  proceedings  aside,  and  of  obtaining 
the  record  of  his  name  in  the  Collector's  books  as  sole  proprie* 
tor,  before  the  talooqua  fell  into  balance,  and  was  let  in  famu 
The  farmer  was  the  present  plaintiff,  and  in  consequence  of  this 
transfer  in  farm,  Mohumed  Shakur  and  Mohumed  Heiat  con- 
tinued to  be  recorded.  The  right  in  the  talooqua  of  Mohumed 
Zuma  was  afterwards  sold  by  order  of  Court  in  execution  of  a 
decree  had  against  him  by  Luchmee  Mull,  and  on  the  9th  May 
1837,  the  plaintiff  purchased  this  right  in  the  name  of  Soojad 
Ali.  In  the  beginning  of  1255  Fuslee,  the  farming  arrange- 
ments were  finally  set  aside,  and  the  restoration  of  the  old  pro- 
prietors was  ordered ;  claims  were  set  up  by  the  heirs  of  Mohu- 
med Zuma,  whose  rights  had  been  disposed  of  by  jsale,  and 
by  the  representatives  of  Mohumed  Shakur,  who  had  exchanged 
his  interest  in  the  talooqua  for  a  money  payment,  and  conflict- 
ing orders  having  been  passed  by  the  Collector,  the  plaintiff 
has  recourse  to  a  Civil  action^  in  order  that  his  sole  title  be  judi- 
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dally  declared  in  virtue  of  his  purchase  of  the  rights  of  Mob** 
toed  Zuma^  who,  at  the  time  of  the  purchase,  was  sole  pro- 
prietor. 

There  were  seyeral  classes  of  defendants  in  the  lower  Court : 
of  these  one  individual  only,  Bampul^  appeals.  He  is  of  the 
class  of  transferrees  from  the  old  zemindars,  and  he  admits  pos* 
session  for  the  period  during  which  the  plaintiff  lays  claim  to 
frasildt.  His  defence  is  therefore  valid  or  not,  according  as 
the  title  of  those  from  whom  he  derives  may  be  found  to  be 
valid  or  not. 

The  Principal  Sudder  Ameen  decreed  in  favor  of  the  plaintiff. 
He  has  remarked  that  copies  of  documents  filed  by  the  plain  tiff 
clearly  establish  the  fact  that  Mohumed  Shakur,  when  Mohu-* 
med  Zuma  appealed  against  the  decree  which  the  former  had 
obtained,  consented  to  receive  a  money  allowance  from  Mohu* 
med  Zuma  in  lieu  of  his  right  as  a  sharer  in  the  estate ;  and 
that  the  ishiehar  and  mnnud  of  sale  show,  as  clearly,  that  the 
entire  interests  of  Mohumed  Zuma  passed  away  under  the  sak 
effected  in  1837  at  the  instance  of  Luchmee  Mull.  The  plain* 
tiff  having  bought  those  interests  in  the  name  of  Soojad  Ali, 
as  is  admitted  by  Soojad  Ali,  is  consequently  sole  owner.  In 
regard  to  wasUdty  the  Principal  Sudder  Ameen  held  it  to  be  made 
out  by  the  putwarree^s  papers  and  other  evidence,  that  the 
amount  claimed  had  been  received  by  the  defendants,  who  had 
established  themselves  in  possession  without  a  just  title. 

There  is  no  tenable  ground  of  appeal  from  this  decision  ;  no 
question  arises  in  respect  to  the  interest  decreed  to  Mohumed 
Heiat;  no  question  arises  in  respect  to  the  plaintiff  being  the  real 
purchaser  in  the  name  of  Soojad  AIL  There  is  irrefragable  evi- 
dence that  on  the  15th  March  1826,  the  appeal  cause  of  Mohu- 
med Zuma,  venuB  Mohumed  Shakur,  was  decided  conformably  to 
a  soolehnamah,  by  which  Mohumed  Shakur  accepted  a  compen- 
sation in  money  for  the  right  previously  adjudged  to  him.  The 
ishtehar  of  sale,  dated  1st  Apri)  1837,  notifies  that  the  entire 
right  of  Mohumed  Zuma  will  be  brought  to  sale  cm  a  day 
therein  mentioned.  It  is  an  ailment  of  no  force,  that  the 
name  of  Mohumed  Shakur  continued  to  be  recorded,  notwith- 
standing the  decision  by  Boolehnatnah,  in  the  revenue  register; 
for  no  claim  can  be  made,  in  virtue  of  that  record,  to  rights 
which  are  shown  to  have  been  formally  abandoned.  Mohumed  . 
Zuma  was  sole  proprietor  when  his  rights  were  sold,  sinA  the 
plaintiff,  as  purchaser,  stands  in  his  place*  The  appeal  is 
dismissed. 


Digitized  by  LjOOQIC 


1/    *  '>->•  >  . 


287 

The  2Ut  Jane,  1851. 
Present:  S.  S.  Beovn,  Offjf.  Judge. 


Cass  No.  56  oy  1850. 


''Regular  appeal  from  the  decision  of 
Qazie  Yar  Ali  Khan,  Principal  Sud- 
der  Ameen  of  Jounpore,  dated  29th 
December  1849. 

Rajah  Isubbxpbeshad  Nabain  SiNen,  (DefendantJ, 
Appellant, 

versus 

Rai  Tbk  Lall,  hbie  of  Rai  Girobur  Lall,  (Plaintiff) 
Respondent. 

Plaintift  brings  his  action  to  obtain  possession  of  talooqna 
Dun  war  Rao,  tinder  a  deed  of  assignment  of  the  proceeds  from 
tbe  former  proprietors,  in  liquidation  of  a  debt  contracted  by 
them  on  the  31st  August  1832,  against  the  sale  purchaser. 
Rajah  Ishreepersbad  Narain  Singh.  Estimate  of  suit  at  three 
years  jumma,  Rs.  82,920-4.6. 

This  case  has  been  twice  before  the  Court,  and  the  particulars 
of  Ihe  claim  are  set  forth  in  the  Court's  decision  of  the  11th 
January  1848,  when  a  nonsuit  was  declared.  The  plaintiff  has 
now  renewed  his  suit  in  the  form  indicated  in  the  order  of 
nonsuit.  ^ 

The  defendant  first  raised  an  objection  to  the  valuation,  which 
he  urged  should  have  followed  the  rule  in  Clause  4,  Note  to 
Article  8,  Schedule  B.  Regulation  X.  of  1829,  and  Construction 
1101,  and  have  been  estimated  at  the  value  of  the  thing  sued 
for,  and  not  on  the  jumma.  It  was  further  objected  that  the 
suit  was  barred  by  limitation.  On  the  merits  defendant  pleaded 
that  the  party  Sheoraj  Singh,  who  gave  the  deed  of  assignment, 
was  only  owner  of  a  sixth  of  the  property,  and  was  not  compe- 
tent to  pledge  the  whole,  whereas  defendant  had  acquired  by 
his  sale  purchase  the  rights  of  all  the  sharers;  that  although  the 
daim  wa»  put  forth  as  one  of  conditional  mortgage,  the  process 
prescribed  in  Section  8,  Regulation  XVII.  of  1806,  had  not 
been  observed,  and  that  no  objection  had  been  advanced  by  the 
plaintiff  at  the  time  of  sale,  which,  if  the  deed  and  claim  were 
genuine,  would  certainly  have  been  made. 

The  Principal  Sudder  Ameen  lays  down  three  points  as  neces« 
sary  to  be  determined,  vis.  the  genuineness  of  the -transaction, 
the  validity  of  the  assignment  of  the  whole  property  by  the 
owner  of  a  sixth  share  of  it,  and  the  position  held  by  the  Rajah 
as  sole  purchaser,  with  his  liability  to  the  claim  as  regards  the 
property.    The  first,  point  is  decided  on  the  evidence  in  favor 
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of  the  genuineness  of  the  deed.  Witli  regard  to  the  second 
pointy  the  Principal  Sudder  Ameen  finds^  that  under  a  90olekna- 
mah  filed  prior  to  this  transaction  by  the  sharers  in  a  suit  before 
the  Court,  and  enforced  by  decree,  Sheoraj  Singh  had  been  pat 
in  possession  of  the  whole  property,  and  as  the  debt  had  been 
incurred  in  order  to  save  it  from  sale  for  arrears  of  revenue  the 
transaction  was  held  to  be  valid  and  binding  against  the  other 
sharers.  Thirdly,  the  property  having  thus  been  pledged  for 
the  satisfaction  of  the  demand,  its  transfer  to  the  Rajah  did 
not  exempt  it  from  its  liabilities  :  possession  was  accordingly 
decreed. 

The  appellant  has  now  brought  several  technical  reasons 
against  the  suit,  and  pleads  the  omission  by  the  lower  Court  of 
any  decision  on  the  objections  then  raised  by  him.  It  appears 
that  these  objections  were  noticed  in  the  interlocutory  proceed- 
ing of  that  Court,  and  the  Court  is  at  a  loss  to  understand  why 
they  were  not  disposed  of.  The  limitation  plea  has  not  been 
revived,  and  the  only  renewed  objections  which  call  for  notice 
are  first,  that  of  the  valuation,  and  in  this  respect  the  respondent 
has  undoubtedly  erred  in  assuming  a  wrong  principle  of  esti- 
mate, the  decision  of  the  Court  of  the  20th  August  1849,  No. 
162,  having  established  the  rule  that  a  suit  for  the  possession 
of  mortgaged  property  must  bear  the  estimated  value  of  the 
thing  sued  for,  and  not  the  jumma  valuation,  but  the  same  deci- 
sion  rules,  that  a  wrong  principle  of  estimate  does  not  necessitate 
a  nonsuit,  unless  the  error  of  valuation  be  a  self-evident  infrac- 
tion of  the  Clauses  of  the  Note  to  Article  8,  Clause  4  excepted, 
or  if  coming  under  Clause  4,  unless  the  undervaluation  be 
proved  on  objection  duly  urged  by  the  opposite  party.  In  this 
case  no  proof  of  undervaluation  has  been  adduced,  and  the 
objection  is  therefore  overruled.  The  second  objection  is  found- 
ed on  the  omission  from  the  plaint  of  the  details  of  the  calcula- 
tion of  interest,  which  it  is  urged  renders  the  plaint  and  decree 
imperfect^  but  the  object  of  the  suit  being  to  obtain  possession 
in  pursuance  of  the  terms  of  the  deed,  any  further  detail  in  the 
plaint  was  not  called  for,  nor  was  it  the  business  of  the  Court 
at  the  present  stage  to  settle  accounts  between  the  parties. 

With  regard  to  the  merits  the  Court  sees  no  reason  to  dissent 
from  the  conclusion  of  the  Principal  Sudder  Ameen.  The  deed 
is  proved,  and  it  is  clearly  shown  that  Sheoraj  Singh  authorized 
his  sons,  who  were  associated  with  him  in  it,  to  execute  it  in 
their  joint  names  at  Benares,  and  that  it  was  registered  after* 
wards  at  Sheoraj  Singh's  application  at  Jounpore.  This  cir- 
cumstance, which  has  been  adduced  by  the  appellant  as  tending 
to  throw  doubt  on  the  document,  serves  rather  to  confirm  it. 
The  appellant  has  further  referred  to  a  clause  in  the  sootehna' 
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tntih,  in  which  Sheoraj  Singh  engages^  in  general  terms,  not  to 
alienate  the  property,  but  it  has  already  been  shown  that  the 
debt  was  incurred  to  save  it  from  permanent  alienation,  and 
the  exceptional  circumstances  sufficiently  justify  the  transac- 
tion. The  pledge  was  on  the  property,  and  it  has  been  repeated- 
ly ruled  that  the  transfer  of  the  proprietary  right,  by  public 
sale,  in  satisfaction  of  decrees,  does  not  affect  any  prior  mortgage 
lien. 

The  appeal  is  dismissed,  with  costs. 

The  19/A  June,  1851. 
Present:  A.  W.  Beqbie,  Judge. 


Cask  No.  5  of  1851. 


^Regular  appeal  from  the  decision  of  Moul- 
vee  Syed  Mohumed  VUlayet  AH  Khan, 
JPrincipat  Sudder  Ameen  of  Allahabad^ 
dated  Wth  December  1850. 

MussuMAT  GrooLAB  KooNwuR,  (Plainttffjj  Appellant^ 
versus 

MoHUN  Lall  and  SaBiKH-ooL-IsLAM>  (Defendants),  Respondents. 

The  plaintiff's  case  is  thus  stated.  There  had  been  frequent 
disputes  on  pecuniary  matters  between  her  late  husband^  Sheo 
Dutt  Singh,  and  one  Bunsee  Dhur,  a  muhajun,  resulting  in  legal 
proceedings.  At  length,  by  a  decision  of  th6  Sudder  Court,  the 
sum  of  Rs.  14,685-10  was  adjudged  to  be  due  to  her  husband 
from  Bunsee  Dhur,  as  principal,  with  the  addition  of  Rs. 
11,346-4-9,  as  interest,  which  sums  were  paid  into  the  Court's 
Treasury  by  Bunsee  Dhur,  on  the  9th  March,  and  6th  October 
1847.  The  defendant,  Sheikh-ool-Islam,  (who  had  been  the 
mookhteear  of  Sheo  Dutt  Singh)^  is  now  charged  by  the  plaintiff 
with  hating  drawn  the  former  of  the  abovenamed  sums  from  the 
Sudder  Treasury,  and  paid  it  over  to  the  other  defendant,  Mohan 
Lall,  on  the  13th  May  1847,  without  the  knowledge  or  consent 
of  Sheo  Dutt:  and  she,  further,  declares^  that  the  defendant^ 
Mohun  Lall,  has  rendered  no  account  to  her  of  his  pecuniary 
transactions  with  her  husband.  It  is  also  alleged  that  Mohuu 
Lall,  who  held  a  mortgage  of  Sheo  Dutt  Singh's  landed  property; 
and  was  his  kufeelkar,  or  responsible  agent,  subsequently  con- 
trived to  get  Sheo  Dutt  Singh  to  execute  a  bond  for  B*.  19,000, 
for  which  the  latter  received  no  consideration,  and  without  com- 
ing to  any  previous  settlement  of  accounts,  plaintiff's  hustaud 
died  on  the  ^th  Asar  1256  Fuslee,  (3rd  July  1850);  on  which 
she  applied  to  have  her  infant  son's  estate  placed  under  the 
management  of  the  Court  of  Wards,  and,  in  retaliation  thereof, 
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the  defendant^  Mohun  Lall,  instituted  a  suit  against  her,  on  the 
abovementioned  fraudulent  bond  for  Bs.  19,000.  The  ob|ect  of 
the  plaintifTs  present  suit  is,  therefore,  to  recover,  from  the  two 
defendants,  the  sum  of  Bs.  14,865-10,  thus  fraudulently  appro- 
priated by  them,  with  interest  thereon,  amounting  to  Bs. 
5,227-11-9. 

The  defendant,  Mohun  Lall,  in  reply,  declares,  that  not  a  single 
rupee  is  due  from  him  to  the  estate  of  plaintiff's  late  husband. 
He  states  that,  independently  of  a  mortgage  held  by  him  on  the 
landed  property  of  the  decestsed,  for  Bs.  40,000,  there  had  been 
a  settlement  of  other  accounts  between  them,  when  a  bahince 
of  Bs.  23,781  was  admitted  by  Sheo  Dutt  Singh  to  be  due 
to  defendant,  who,  at  his  earnest  entreaty,  reKnquished  Bs. 
4,781-14-8  of  the  debt  thus  acknowledged,  and  took  a  bond  frar 
the  balance  or  Bs.  19,000,  bearing  date  20th  September  1848. 
The  defendant  further  states  that  the  sum  of  Bs.  14,865-10, 
now  claimed  by  the  plaintiff,  had  been  credited  to  Sheo  Dutt'js 
account,  in  striking  the  balance,  for  which  the  bond  of  Rs.  19,000 
was  given. 

The  defendant,  Sheikh-ool-Islam,  replies,  that  the  money  in 
dispute  was  drawn  by  him  from  the  Suddcr  Courtis  Treasury, 
and  paid  to  the  defendant^  Mohun  Lall,  with  the  full  knowledge 
and  consent  of  his  late  employer,  Sheo  Dutt  Singh. 

The  Principal  Sudder  Ameen  dismissed  the  plaintiff's  claim, 
observing,  that  the  disputed  item  had  been  expressly  allowed 
ifn  the  bond  for  Bs.  19,000,  executed  by  Sheo  Dutt  Singh,  which 
bond  had  been  clearly  proved  by  the  attesting  witnesses:  that 
it  was  highly  improbable  if  Sheo  Dutt  Singh  had  been  defraud- 
ed by  the  defendants  in  the  manner  described  by  the  plaintiff, 
he  should  never  have  complained  against  them  in  any  Court, 
but  still  continued  to  employ  Sheikh-ool-Islam  as  his  mookhteear, 
and  permit  him  to  draw  money  for  him  from  the  Civil  Courts : 
the  contents  of  the  bond,  the  Principal  Sudder  Ameen  remarks, 
disprove  the  statement  contained  in  the  petition  of  plaint;  he 
discredits  the  evidence  brought  by  the  plaintiff  to  prove  that 
her  husband^s  mind  was  in  a  disturbed  state  when  he  executed 
the  bond,  and  that  the  defendant,  Sheikh-ool-Islam,  acted  with* 
out  authority  from  his  principal.  In  conclusion,  the  Principal^ 
Sudder  Ameen,  in  justification  of  his  dismissal  of  the  plaintiff^ 
suit,  refers  to  the  separate  decree  passed  by  him,  under  date 
25th  September  last,  in  favor  of  the  defendant  Mohun  Lall,  in 
the  suit  brought  by  him  on  this  very  bond. 

After  perusing  the  record  oX.  this  case,  I  entertain  not  the 
slightest  doubt  of  the  entire  justice  of  the  Principal  Sudder 
Ameen^s  decision.  The  reasons  given  by  him  for  dismissing  the 
plaintiff's  claim  are  unanswerable.    The  execution  of  the  bond 
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for  lU.  19^000,  is  clearly  proyed  by  most  respectable  witnesses, 
from  whose  evidence  it  is  apparent  that  the  deed  was  carefully 
read  over  and  explained  to  Sheo  Dutt  before  he  signed  it,  and 
that  he  fully  understood  and  admitted  its  cont^its.  The  plain- 
tiff, aware  that  if  the  due  execution  of  ihe  bond  were  proved, 
it  would  convict  her  of  falsehood,  has  endeavored  to  shew  that 
her  hushand  was  not  a  free  agent  at  the  time  he  signed  it;  but 
in  this  attempt  she  has  altogether  failed;  as,  also,  in  that  to 
prove  that  the  defendant,  Sheikh-ool-Islam,  acted  without  his 
employer's  authority  in  drawing  out  the  money  from  the  Sudder 
Court's  Treasury,  and  paying  it  to  Mohun  lialL  There  would 
be  very  little  use  in  executing  bonds  and  other  instruments  if 
th^  obligations  are  to  be  set  aside  on  such  worthless  oral  testi- 
mony as  has  been  got  up  by  the  plaintiff  and  her  advisers  in 
the  x)resent  case;  her  three  principal  witnesses  are  servants  or 
retainers  c^  her  late  husband,  who  have  evidently  been  tuUnred 
for  the  purpose.    I  dismiss  the  appeal,  with  costs. 


Present 


The  23rd  June,  1851. 

f  A.  W.  Bbgbib,  1  r  ^ 
:  \  H.  W.  Dean«,    r"^''^ 
LS.  S.  Brown,  Ojffg.  Judge. 


r  Special  appeal  from  the  decision  of  Moul- 

n.  »  xr^  AQ  ^-  1  QKi  J      ^^^  Mohumed  Hoossem  Khaf$,  Principal 
Case  No.  63  of  1851.^      ^^^^  ^^^^  ^^  ^^^^^  ^^^  ^^ 

t     November  1850. 
Khemkurun  Singh  and  others,  (Defendants),  Appellants, 

versMs 
MooHKUM  Singh  and  others,  (PlaimHffsJ,  Respor^dents. 

The  plaintiffs  in  this  case  sued  to  obtain  possession  of  1  bis- 
wah  11^  biswansees  of  mouzah  Dubharee,  and  to  set  aside  a 
deed  of  sale  executed  in  favor  of  the  defendants  Khemkurun 
and  others.  They  stated  that  Pudum  Singh,  Lahoree  Singh 
and  Maha  Singh,  the  former  proprietors  of  the  share  in  dispute, 
were  their  near  relatives,  that  their  rights  and  interests  therein 
had  been  exposed  to  sale  in  execution  of  a  decree  obtained  by 
Hursookh  Rai  and  Toolsee  Ram,  defendants^  who  themselves 
purchased  the  same,  and  had  subsequently  transferred  the  pro- 
perty to  the  other  defendants,  Khemkurun  and  others,  by  pri- 
Tate  sale  for  the  sum  of  Bs.  400,  although,  in  the  deed  of  mIc, 
the  price  was  falsely  specified  to  be  Rs.  700 :  that  the  applica- 
tion of  Khemkurun  and  his  co-purchasers  to  effect  a  mutation 
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of  names  in  the  Collector's  malgoozaree  register  had  been  nnsnc- 
cessful,  and  had  been  protested  against^  at  the  time,  by  the 
plaintiff  Moohkum  Singh ;  that  Khemkurun  and  his  party  had 
now,  in  collusion  with  the  auction  purchasers,  Toolsee  Ram  and 
Hursookh  Ram,  instituted  a  suit  to  obtain  possession  of  the 
share,  that  they  (plaintiffs)  had  a  preferential  claim  to  purchase 
the  property,  as  the  original  proprietors,  Pudum  Singh,  Laho- 
ree  Singh  and  Maha  Singh,  were  more  nearly  related  to  them 
than  to  the  defendants  Khemkurun,  &c.,  that  they  were  ready 
to  pay  the  real  amount  of  purchase  money,  viB.,  Rs.  400,  and, 
finally,  that,  according  to  the  Hindoo  and  Mohumedan  Law  of 
preemption,  and  the  Rules  and  Regulations  of  Gofemment  in 
respect  to  the  Revenue  Settlement  of  villages,  their  title  was 
indisputable. 

The  defendants,  Khemkurun  Singh  and  others,  in  reply,  denied 
the  existence  of  any  such  right  as  that  claimed  by  the  plaintiffs : 
they  averred  that  their  own  claim  was  far  superior,  inasmuch  as 
they  were  already  hereditary  proprietors  of  15  biswahs  and  18f 
biswansees  of  the  village,  and  the  plaintiffs  possessed  only  two 
and  a  half  biswahs;  that  defendant's  father.  Rajah  Ram,  was  the 
proprietor  of  the  entire  mouzah ;  that  after  the  auction  sale  of 
the  share  in  dispute,  and  its  purchase  by  persons  altogether 
unconnected  with  the  village,  the  right  of  preemption  had  ceased 
to  exist;  if  plaintiffs  considered  themselves  entitled  to  daim 
preemption,  they  should  have  done  so  at  the  time  of  the  auc- 
tion sale;  that  according  to  the  thoke  puttee^  coparceners  were 
entitled  to  purchase  by  private  sale,  and  they,  defendants,  were 
proprietors  of  the  greater  part  of  the  village.  They  denied  the 
alleged  near  relationship  between  plaintiffs  and  the  original 
proprietors,  and,  in  conclusion,  they  declared,  that  they  did  actu- 
ally pay  down  in  cash  the  sum  of  Rs.  700,  as  the  purchase 
money,  and  not  Rs.  400,  as  stated  by  plaintiffs. 

The  Moonsiff  passed  a  decision  to  the  effect  that,  according  to 
the  provisions  of  the  Settlement,  both  plaintiffs  and  defendants 
(Khemkurun,  &c.),  were  entitled  to  claim  a  right  of  preemption, 
in  proportion  to  the  extent  of  interest  held  by  them  in  the 
village,  respectively.  He,  accordingly,  gave  a  decree  in  favor  of 
plaintiffs  for  4  biswansees,  4kuchwanseesand  13  tiswansees,  &c., 
&c.,  dismissing  the  remainder  of  their  claim.  This  decision 
was  upheld  in  appeal  by  the  Principal  Sudder  Ameen,  who 
records  his  opinion  that  the  said  decision  was  very  proper,  and 
exceedingly  reasonable  {ain  motmasid  aur  nihayut  maqool). 

A  special  appeal  was  admitted  to  determine,  "  whether  the 
lower  Courts  were  justified  by  law  or  usage  in  giving  a  decree 
in  part  of  plaintiff^s  claim  by  right  of  preemption,  as  recognised 
by  the  act  of  Settlement.'' 
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The  C!ourt  can  by  no  means  subscribe  to  the  unqualified 
commendation  bestowed  by  the  Principal  Sudder  Ameen  on  the 
decision  of  the  Moonsiff.  On  the  contrary,  they  regard  that 
judgment  as  altogether  erroneous  and  arbitrary,  and  based  on 
no  sound  principles.  There  can  be  no  such  thing  as  a  divided 
right  of  preemption.  The  entire  and  unmutUated  title  must  vest 
in  one  party,  or  the  other.  There  is  nothing  to  be  found  in 
the  thoke  puttee y  which  justifies  the  distribution  of  the  land  in 
dispute  between  the  contending  parties.  The  terms  are  as  fol- 
lows. '^  If  any  coparcener  shiJl  wish  to  transfer  his  share,  then 
the  nearest  of  kin  to  him  in  that  share  shall  have  a  preferential 
right  of  purchase;  and  in  the  event  of  his  declining  to  purchase, 
then  the  other  sharers  shall  be  at  liberty  to  purchase  it :  if  they 
also  decline,  then  he  may  sell  it  to  whomsoever  he  chooses.'^ 
Whatever  claim,  by  right  of  preemption,  may,  possibly,  have 
once  been  possessed  by  the  plaintiffs,  has  clearly  been  forfeited 
for  the  time,  by  their  own  laches;  according  to  paragraph  8  of 

the  Circular  Order  of  this  Court  under  date ,  the  plaintiffs 

should  have  asserted  their  right  of  preemption,  at  the  time  the 
auction  sale  of  the  rights  and  interests  of  the  original  proprie- 
tors, Pudum  Singh,  Lahoree  Singh  and  Maha  Singh,  was  effected. 
Having  neglected  to  avail  themselves  of  that,  their  only  legal 
opportunity,  they  cannot  now  come  forwarid  to  renew  the  claim 
on  the  ground  of  proximity  of  blood.  All  that  now  remains  to 
them  is  the  right,  in  common  with  other  coparceners,  to  pur- 
chase, in  preference  to  an  entire  stranger,  should  this  property 
again  come  into  the  market.  They  have  no  preferential  claim, 
in  comparison  with  that  of  the  defendants,  Khemkurun,  and 
others,  who  are  themselves  likewise  original  coparceners  in  the 
village.'  The  Court  accordingly  amend  the  decisions  of  the 
lower  Courts  by  dismissing  the  entire  claim  of  the  plaintiffs, 
with  costs,  as  usual. 
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The  23rrf  June,  1851. 

TA.  W.  Beobie,  1       , 
PrPMnt :  ^  H.  W-  Deanb,  J^^^^> 
^S.  S.  Brown,  Offg.  Judge. 

C  Special  appeal  from  the  decision  of  Moulvee 
n  XT  flo  loei  I  MohumedHoossein  Khan,  Principal  Sud- 
Cabe  No.  62  of  1861.^      ^  ^^^    ^^  ^^^^^^^  Ai/er23rrf 

L     November  1850. 

Khsmkubun  Sinoh  and  othi&s,  (PlauUiffsJ,  AppellanU, 

vergui 

TooLSEE  Ram,  Moohkum  Singh,  and  others,  (Defendants), 
Respondents. 

This  suit  is  connected  with  the  preceding  one  this  day  dis- 
posed of,  being,  in  fact,  a  counter  claim,  preferred  to  the  same 
property,  by  the  plaintiffs,  Khemkurun  and  others,  defendants 
in  the  other  case,  on  the  deed  of  sale,  executed  in  their  favor  by 
Toolsee  Ram  and  Hursookh  Rai  the  auction  purchasers.  The 
decision  of  course  is  dependant  on  that  in  case  No.  63,  and 
that  having  been  determined  against  Moohkum  Singh  and  his 
party,  who  claimed  the  right  of  preemption,  a  decree  in  favor 
of  the  plaintiffs  and  appellants  in  this  case  must  necessarily 
follow.  The  decisions  of  the  lower  Courts  are  accordingly 
amended^  and  a  decree  inftdl  passed  in  favor  of  plaintifis. 

The  23rd  June,  1851. 

Present 


{A.  W.  Beobie,  1  •   , 
H.  W.  Deane,  }-'«^^> 
S.  S.  Brown,  Offg.  Judge. 


CRegular  appeal  from  the    decision  of 

c^N...i.«,i8«..    ssri,sr^«^;is^ 

L     8M  August  1849. 
John  William  Birch,  (Plaintiff),  Appellant, 
versus 

Hugh  Atkins  Reid,  James   George  Birch,  Hub  Pebshad, 

BuKHUT  Mull  and  Bibj  Lall,  (Defendants),  Respondents. 
The  plaintiff  sues  for  the  abolition  of  the  office  of  guardisn 
over  him,  hitherto  exercised  by  the  defendant  Reid,  to  be  put 
in  possession,  under  the  terms  of  his  father^s  will,  of  certain 
landed  property  in  zillah  Mynpoorie,  including  two  mouzahs  by 
name  Allahabad  and  Suleempore^  at  present  held  in  mortgage 
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by  the  defendants,  Biikhut  Mull  and  Birj  Lall,  to  recover  a  sum 
of  Rs.  1^281-3  in  deposit  in  Court,  as  recovered  in  a  suit,  where- 
in the  decision  of  the  Court  below  was  reversed,  and  to  get 
%oasUdt  from  date  of  suit  to  date  of  getting  possession. 

The  claim  is  valued  at  Rs.  14,444-6. 

The  plaintiff  and  his  elder  brother,  James  Greorge  Birch,  are 
«ons  of  the  late  Stephen  Birch,  of  the  Mahratta  Pension  Estab- 
lishment. By  his  Will,  dated  18th  March  1841,  Stephen  Birch 
appointed  his  ^ons-in-law,  James  Baldock  and  Hugh  Atidns  Reid, 
both  of  the  Bengal  Army,  his  executors.  Stephen  Birch  died 
on  the  Ist  August  1844.  Baldock  went  to  England,  and  the 
guardianship  of  the  two  sons  of  Stephen  Birch,  who  were 
minors  at  the  time  of  their  father's  death,  devolved  on  the 
jdefendant  Reid.  The  plaintiff  states  that,  on  the  coming  of  age 
of  his  elder  brother,  the  latter^s  name  was  recorded  in  tiie  Col- 
lector's register,  and  still  stands  there  in  respect  of  property 
which  belongs  to  the  plaintiff.  A  division  of  the  property  be-* 
tween  the  brothers  took  place.  The  guardian  Reid  borrowed, 
on  the  27th  July  1846,  Rs.  5,000  from  Bukhut  Mull  and  Birj 
Lall,  on  the  mortgage  of  two  villages  by  name  Allahabad  and 
Suleempore,  which,  under  the  division  adverted  to,  had  fallen 
to  the  plaintiff's  share :  Reid  also  took  up,  as  guardian,  othcSr 
sums  from  the  same  persons,  at  one  time  Rs.  2,000,  at  another 
Rs,  3,500,  the  repayment  of  which  he  secured  to  them  by  bond. 
Bukhut  Mull  and  Birj  Lall  sued  Reid  on  the  mortgage  deed, 
making  this  plaintiff,  then  a  minor,  a  defendant  likewise,  and,  on 
the  14th  December  1848,  got  a  decree  for  possession  of  the 
mortgaged  property.  The  plaintiff  disavows  all  liability  to  the 
mortgagees  under  the  act  of  Reid,  and  contends  that  he  has 
nothing  to  do  with  the  satisfaction  of  the  claim  of  Bukhut 
Mull  and  Biij  Lall.  He  came  of  age  on  23rd  January  1849, 
and  demands  to  be  relieved  from  a  state  of  tutelage. 

The  defendant,  James  George  Birch,  admits  that  two  mouxahs, 
Akberpore  and  Secunderpore,  at  present  registered  in  his  name, 
are  his  brother's  property,  and  avers  that  his  brother,  though 
not  the  recorded  proprietor,  is  in  possession.  He  is  willing  to 
make  the  requisite  transfer  whenever  called  "upon  to  do  so. 

Reid  the  guardian  has  demised  since  the  institution  of  the 
suit.  Hurpershad,  surhumkar,  made  a  defendant  after  Reid's 
death,  pleads  that  he  has  no  interest  in  the  result  of  the  action. 

Bukhut  Mull  and  Brij  Lall,  mortgagees,  urge  that  the  plaintiff 
cannot  have  possession  of  Allahabad  and  Suh^smpore  till  he  has 
redeemed  the  mortgage.  They  hold,  it  is  contended,  under  the 
decree  in  their  favor  of  December  1848,  on  which  occasion  Reid 
and  the  plaintiff  were  joint  defendants.  In  regard  to  the  fur- 
ther sums,  which  arc  stated  by  the  plaintiff  to  have  been  advanc- 
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ed  by  the  mortgagees  to  Reid^  in  excels  of  the  sums  advanced 
on  mortgage,  the  ctefendants,  Bukhut  Mull  and  Birj  Lall,  iissert) 
that  they  are  covered  by  bond,  and  have  not  yet  been  sued  for. 
The  whole  of  the  advances  are  declared  to  have  been  made  fw 
the  purpose  of  enabling  the  guardian  to  carry  on  indigo  works 
on  the  estate,  and  for  expenses  therewith  connected,  the  bonds 
stating  expressly  that  the  money  was  borrowed  with  these  objects. 
The  morgagces  also  state  that  they  have  in  their  possession 
several  letters  written  by  the  plaintiff,  which  prove  his  acquies- 
cence in  the  transaction.  The  suit  is  further  said  to  be  barred 
under  Section  10,  Regulation  II.  of  1808,  the  point  at  issue 
having  been  already  tried  in  the  suit,  in  which  these  defendants 
obtained  a  decree  for  possession  of  the  mortgaged  mouzahs. 

The  Principal  Sudder  Ameen  observes  that  the  hereditary 
right  of  the  plaintiff  is  nowhere  disputed,  and  as  the  certificate 
put  in  shows  the  plaintiff  to  have  reached  twenty-one  years  of 
age,  on  the  23rd  January  1849,  he  is  entitled  to  hold  himself 
and  his  property  at  his  own  disposal.  The  plaintiff,  when  sued 
jointly  with  Reid  and  Bukhut  Mull  and  Bir)  Ijall,  made  the 
same  objections  which  he  now  make;^,  and  they  were  overruled. 
The  money  stated  to  b:^  in  deposit  in  Court  is  correctly  so  stated, 
and  the  plaintiff  is  entitled  to  it.  The  Principal  Sudder  Ameen 
recognized  the  full  claim  of  the  plaintiff  to  the  things  sued  for, 
with  the  exception  of  Suleempore  and  Allahabad,  and  as  these 
latter  are  held  by  Bukhut  Mull  and  Biij  Lall,  as  mortgagees, 
under  decree  in  their  favor,  the  lower  Court  declared  that  the 
mortgage  must  be  redeemed  before  the  plaintiff  can  enter  on 
possession  of  them. 

The  appellant  pleads  that  Reid  had  no  authority  to  dispose 
of  his  property  in  mortgage;  that  he  has  derived  no  benefit 
from  the  arrangement,  and  that  his  father  left  much  property, 
wholly  unencumbered.  In  regard  to  the  decision  of  December 
1848,  adverted  to  as  sanctioning  this  mortgage,  the  appellant 
observes  that  Reid  filed  a  confession  of  judgment,  and  that  as 
the  suit  was  brought  against  him  during  his  minority,  no  order 
passed  could  affect  him,  a  minor  not  being  legally  impleadable.. 

The  Court  at  large  are  of  opinion  that  the  judgment  of  the 
Principal  Sudder  Ameen  cannot  be  disturbed.  There  is  no 
doubt  that  a  guardian  is  bound  to  account  to  his  ward  for  his 
management  of  the  latter^s  estate,  and  it  is  reasonable  to  pre- 
sume that,  but  for  the  death  of  the  defendant  Reid,  such  an 
account  would  have  been  furnished  on  this  occasion.  The 
documentary  proof  filed  by  the  parties  in  this  case  is  meagre, 
the  plaintiff  having  put  in  a  baptismal  register,  and  a  roobakaree 
of  the  lower  Court,  dated  22nd  July  1848,  having  refei*ence  to 
the  plaintiff^s  minority,  and  nothing  more  in  the  shape  of  docu- 
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mentary  evidence,  while,  on  the  other  hand,  the  defendants, 
Bukhut  Mull  and  Birj  Lall,  have  filed  only  a  copy  of  the  decree 
of  December  1848.  There  is  nothing  therefore  to  show  that 
Reid  did  not  borrow  the  money  for  the  purposes  specified  by  the 
mortgagees ;  and  unless  the  plaintiff  can  refute  that  assertion, 
and  can  make  it  appear  that  Beid  and  the  mortgagees  acted  in 
collusion  to  the  detriment  of  the  plaintiff^s  interest,  the  plaintiff 
is  legally  bound  by  the  act  of  his  guaidian.  For  these  reasons, 
the  appeal  is  dismissed. 

The  23rd  June,  1851. 
Present  .•  S.  S.  Bkown^  Offg>  Judge. 


Case  No.  82  of  1850.-^ 


^Regular  appeal  from  the  decision  qf  Mout- 
vee  Abdool  Azeez,  Principal  Sudder 
Ameen  of  Goruckpore,  dated  23rd 
November  1839. 

MUSSUMAT   BUTASBB,  (wiDOW  OF  BaM  DaSS),  AND  BaBOO  LuCHMUN 

Dass,  (Plaintiffs J,  Appellants, 
versus 

MUSSUMAT  MoHUMDEE   JaN,  MuNOO  LaLL   AND   NUBBE   BuKSH^ 

(Defendants),  Respondents. 

This  suit  has  been  brought  for  the  possession  of  mouzah 
Behghat  and  four  other  lakhiraj  mouzahs  under  a  mortgage 
deed  of  the  5th  November  1836,  executed  by  Zeenut  Beebee 
and  Nubee  Buksh,  widow  and  heir  of  Mohumed  Buksh,  for  a 
debt  of  Rs.  7,700. 

After  details  of  the  particulars  of  the  mortgage,  the  plaint 
proceeds  to  state  that  Zeenut  Beebee  evaded  its  performance^ 
and  lodged  a  complaint  in  the  Magistrate's  Court  denying  its 
execution.  The  charge  was  thrown  out,  and  Zeenut  Beebee 
afterwards  executed  a  written  acknowledgment  of  the  transac- 
tion, and  gave  possession  of  the  property  pledged,  which  was 
held  by  the  mortgagee  for  two  years.  Zeenut  Beebee  afterwards 
induced  Mohumdee  J&n  to  institute  a  collusive  suit  for  a  thir- 
teen-anna  share  in  the  mousahs,  which  was  decreed,  and  plain- 
tiffs were  dispossessed.  The  share  of  SSeenut  Beebee  remaining 
was  afterwards  sold  in  satisfaction  of  the  costs  of  suit,  and 
purchased  by  Munoo  Lall,  who,  with  Mohumdee  Jftn  and  Nubee 
Buksh,  for  themselves  and  as  heirs  of  Zeenut  Beebee,  are  made 
defendants  in  the  suit. 

Mussumat  Mohumdee  J&n  made  answer,  denying  the  fact  of 
her  heirship  to  Zeenut  Beebee,  together  with  the  mortgage  deed, 
and  plaintiff's  statement  of  her  collusion  with  Zeenut  Beebee, 
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and  pleaded  that  she  had  succeeded  to  her  share  of  the  property  by 
right  of  inheritance.  Munoo  Lall^  purchaser  of  Zeenut  Beebee's 
interests^  denied  the  mortgage  transaction  and  deed.  Nubee 
Buksh  did  not  appear. 

The  Principal   Sudder  Ameen  rejected  both  the  mortgage 
deed  and  ikramamah,  and  dismissed  the  suit.     He  observed  that 
the  mortgage  deed  did  not  bear  any  signature  of  Zeenut  Beebe^ 
and  that  the  seals  of  the  two   documents  did  not  correspond; 
that  Zeenut  Beebee^  although  she  was  at  Goruckpore   at  the 
time^  and  had  attended  at  Court  on  another  occasion  to  attest 
a  vakcUutnamah^  did  not  attend  in  person  at  the  registry  of  the 
deed^  and  that  no  mookhteeamamak  was  forthcomings  authoris- 
ing Hyder  Buksh^  the  person,  who  was  said  to  have  been  present 
in  her  behalf,  to  act  for  her.     It  further  appeared  from  the 
-evidence  that,  on  a  complaint  being  lodged  by  Zeenut  Beebee 
in  the  Magistrate's  Court   in  the  following  year,   charging   the 
parties  concerned  in  the  registry  of  the  deed  with  forgery  and 
fraud,  Hyder  Buksh  and  his  son  Nubee  Buksh  absconded^  and 
that  Hyder  Buksh's  appearance  in  the  registry  transaction  was 
in  itself  matter  of  suspicion,  he  being  son  of  one  Sheikh  Chyn, 
who  had  shortly  before  been   cast  in  a  suit  for   the  property, 
which  had   been  long  pending    between  him  and   Mohumed 
Buksh,  husband  of  Zeenut  Beebee,   and  Mohumdee   J&n   and 
Zeenut  Beebee,  heirs  of  Mohumed  Buksh.     PlaintiflFs   alleged 
that  the  debt  was  incurred  for  advance  of  funds  for  the  prose- 
cution of  the  suit;  but  if  the  statement  were  true,  and  the  mort- 
gage transaction  genuine,  Mohumdee  J4n  would  have  been  a 
party  to  it,  rather  than  a  grandson  of  their  adversary.     With 
regard  to  the  evidence,  the  Principal  Sudder  Ameen  remarked 
that  the  credit  of  the  two  mai^inal  witnesses  to  the  mortgage 
deed  was  impaired  by  direct  contradictions  on  a  material  point 
between  their  present  depositions  and  a  statement  made  by  them 
in  the  Criminal  Court  in  1837.     On  that  occasion,  they  did  not  deny 
that  they  were  in  the  plaintiffs  service,  whereas  they  now  depose 
that  they  were  at  that  time  in  the  employ  of  Zeenut  Beebee, 
and  their  evidence  was  otherwise  unsatisfactory.     The  evidence 
of  the  third  witness  carried  no  weight  with  it.     The  ikramamah 
remained  to  be  considered.     It  had  not  been  registered,  nor  was 
any  mention  made  of  it  at  the  time,  and  the  evidence  of  the 
two  mai^nal  witnesses  was  of  no  value,  their  testimony  having 
been  repeatedly   rejected  in  other  cases  in  which  they  had 
appeared. 

From  this  decision,  the  plaintiffs  appeal ;  but  I  see  no  reason 
to  dissent  from  the  judgment.  The  claim  is  brought  against 
Mussumat  Mohumdee  Jftn,  on  the  alleged  fact  of  the  decree 
obtained  by  her  in  her  suit  with  Zeenut  Beebee  having  been  a 
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collusive  ODe,  but  of  this  no  proof  has  been  Adduced^  and  thd 
circumstances  are  wholly  opposed  to  such  a  presumption^  nei^ 
ther  is  her  heirship^  as  the  representative  of  the  interests  of 
Zeenut  Beebee  in  the  share  purchased  by  Munoo  Lall,  in  any 
way  established.  She  must  therefore  be  exempted  from  the 
claim.  With  regard  to  the  share  now  held  by  Munoo  Lall,  some 
of  the  reasons  in  the  judgment  have  been  impugned  by  the 
appellants^  who  hare  endeavored  to  show^  from  their  evidence^ 
that  so  far  from  tbe  previous  litigation  having  bred  lasting 
enmity  between  the  members  of  the  family^  Zeenut  Beebee  had^ 
in  the  year  previous  to  the  mortgage^  associated  Nubee  Buksh 
with  herself  in  her  affairs;  but  if  the  interests  of  Nubee  Buksh 
were  identical  with  those  of  Zeenut  Beebee  at  the  time^  and  the 
transaction  were  a  genuine  one^  they  fail  to  explain  why  Nubee 
Buksh  absconded  with  his  father  Uyder  Buksh  when  charged 
by  Zeenut  Beebee  with  fraud.  The  Principal  Sudder  Ameen 
has  entered  fully  into  the  evidence^  and  his  conclusions  from  it 
appear  just.  Much  suspicion  attaches  to  the  case,  but  the 
interests  of  Zeenut  Beebee  in  the  property  have  determined^  and 
a  full  disclosure  of  the  real  facts  could  not  be  expected.  It  is 
sufficient  that  the  documents  are  not  safe^  and  that  the  evidence 
brought  to  support  them  is  untrustworthy. 

The  decision  is   confirmed  with  costs.     The  appellants  are 
chargeable  with  vakeeFs  fees  of  both  parties  of  the  respondents. 

The  24/&  June,  1851. 
Present :  A.  W.  Beobie^  Judge. 


rRegtdar  appeal  from  the  decision  of  S.  S. 
Case  No.  38  or  1851. -{      Brown,  Esq.,  Judge  of  Agra,  dated  27th 
I     December  1850. 

JowAHiR  SiNGH^  (^Defendant J,  Appellant, 

versus 

Cheetur  Mull  and  Hera  Buksh^  (Plaintiffs),  Respondents. 

This  case  is  reported  at  pages  96  to  98  of  the  printed  decisions 
for  Zillah  Agra^  for  the  month  of  December  last^  and  as  the  cir- 
cumstances are  therein  fully  detailed^  it  is  unnecessary  to  say 
any  thing  in  addition  thereto;  I  shall  therefore  confine  myself  to 
recording  my  reasons  for  upholding  the  decision  of  the  Zillah 
Court. 

From  several  circumstances  specified  in  the  printed  report  of 
the  case^  and  developed  in  the  proceedings^  I  was  at  first  disposed 
to  question  the  correctness  of  the  conclusion  arrived  at  by  the 
Judge^  as  to  the  prior  execution  and  genuineness  <^  the  plain- 
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tiffs'  deed  of  sale.  The  addition  of  the  name  of  a  fifth  iritnest 
to  the  deed^  which  was  not  in  the  copy  originally  drawn  up  by 
the  Qazie^  the  palpable  falsity  of  the  evidence  adduced  by  the 
plaintiffs^  to  prove  that  the  defendant^  Jowahir  Singh^  fraudu- 
lently prepared  his  own  deed  of  sale^  in  the  presence  of  stran- 
gers^ in  the  public  road,  and  in  broad  day-light,  the  denial  of  all 
knowledge  of  the  plaintiffs'  deed  of  sale  by  the  chief  witness 
thereto,  Nund  Lall,  the  neglect  of  the  plaintiffs  to  have  the 
transfer  recorded  in  the  Collector's  OflSce,  were  all  facts  calco- 
lated  to  excite  the  suspicion  that  the  plaintiff's  deed  of  sale  had 
been  fraudulently  antedated,  with  the  view  of  setting  aside  thafc 
held  by  the  appellant  Jowahir  Singh.  This  indeed  is  positively 
asserted  by  the  appellant,  in  his  juwahdawee^  and  to  clear  up 
this  doubt,  I  sent  for  the  original  Qazie's  book,  containing  the 
copy  of  the 'plaintiff's  deed  of  sale,  and  the  monthly  abstract 
statement  of  deeds  attested  and  registered,  which  the  Qazies^ 
according  to  the  Circular  Order  of  the  ^rd  November  1838, 
are  bound  to  forward  to  the  Judge.  On  a  careful  inspection 
of  these  documents  (the  appearance  of  which  is  open  to  no  sus- 
picion) I  am  perfectly  satisfied  that  the  plaintiffs'  deed  of  sale 
was  executed  and  'registered  by  the  Qazie,  on  the  date  which 
it  bears,  and  that  the  statement  of  the  defendant,  as  to  its 
having  been  prepared  at  a  date  subsequent  to  that  of  his  own 
deed,  on  an  old  sheet  of  stamp  paper,  is  without  foundation. 
This  fact  then,  which  is  the  point  at  issue  between  the  parties, 
having  been  satisfactorily  cleared  up,  I  have  no  hesitation  in 
affirming  the  decision  of  the  Judge^  and  I  dismiss  the  appeal, 
with  costs. 


The  24dh  June,  1851. 
Present ;  A.  W.  Beobub^  Judge. 

{Regular  appeal  from  the  decision  of  S.  S. 
Brown,  Esq.,  Judge  of  Agra,  doled 
27th  December  1850. 

Jowahir  Singh^  (Plaintiff),  Appellant, 

versus 

JoGUL  KisHORE  AND  OTHERS,  (Defendants),  Respondents. 

See  page  99  of  the  printed  decisions,  for  Zillah  Agra,  for  the 
month  of  December  last. 

The  decision  of  this  suit  is  necessarily  dependent  on  the  fate 
of  cases  Nos.  38  and  40,  the  suits  being  brought  by  Jowahir 
Singh,  as  the  purchaser  of  the  property,  to  redeem  the  mortgage 
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of  11^  biswahs  therein  held  by  the  respondents^  who  are  the 
plaintiffs  in  the  foregoing  two  cases.  As  I  have  affirmed  the 
decisions  of  the  ZiUah  Judge,  disallowing  the  appellaot's  title  as 
purchaser y  he,  of  course,  has  no  right  to  redeem  the  property. 
The  appeid  is  dismissed,  with  costs. 


The  24dh  June,  1851. 
Present:  A.  W.  Bbgbib,  Judge. 

{Regular  appeal  from  the  decision  of 
S.  S.  Brown,  Esq.,  Judge  of  Agra, 
dated  27th  DecenUfer  1850. 

JowAHiR  Singh,  (Defendant),  Appellant, 

versus 

JOOUL    KiSHORK   AND    NuND     KiSHORS,     fPlaVlUiffsJ, 

Respotidents. 

Sek  page  99  of  the  printed  decisions  for  Zillah  Agra,  for  the 
month  of  December  last. 

The  case  is  similar  in  all  its  details  to  case  No.  38,  this  day 
disposed  of,  the  only  difference  being,  that  the  plaintiffs  are 
distinct  from  those  in  No.  38,  and  hold  a  deed  of  sale  for  five 
biswahs  of  the  same  village  instead  of  ten,  the  defendant, 
Jowahir  Singh,  holding  a  deed  of  sale  for  the  whole  fifteen 
biswahs.  For  the  reasons  recorded  in  the  previous  case,  I  dismiss 
this  appeal  also. 

The  24/A  June,  1851. 
Present:  A.  W.  Bbgbie,  Judge. 

{Regular  appeal  from  the  decision  of 
S.  S.  Brown,  Esq.,  Judge  of  Agra, 
dated  27th  December  1850. 

Jowahir  Singh,  (Plaintiff),  Appellant, 

versus 

HuR  BuKSH  AND  Chestur  Mull,  (Defendants),  Respondents. 

^    See  page  100  of  the  printed  decisions  for  Zillah  Agra,  for  the 
month  of  December  last. 

This  case  is  similar  to  case  No.  39,  immediately  preceding  the 
suit,  being  to  redeem  the  mortgage  of  3|  biswahs  out  of  the  15 
biswahs,  which  form  the  original  subject  of  dispute.  I  observe 
an  error  in  reporting  this  case  in  the  Zillah  decision;  Hur  Buksh 
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and  CfaeturrauU  are  the  only  mortgagees  of  this  portion.  Jognl 
Kishore  and  Nund  Kishore  are  erroneously  specified  as  defend- 
ants, they  having  no  concern  with  this  mortgage.  For  the 
reasons  stated  in  case  No.  89^  I  dismiss  the  appeal^  with  costs. 


Present 


The  SOth  June,  1851. 

:(H.w:Dr"'}'«*". 
LS.  S.  Brown,  Offg.  Judge. 


Case  No.  80  of  1851. 


'Special  appeal  from  the  decision  of  Moku^ 
med  RuzzeC'Ooddeen  Khan,  Prmcipai 
Sudder  Ameen  of  Allygurh,  dated  29th 

^     August  1850. 

LucHMUN  AND  OTHERS,  (Defendants),  Appellants, 

versus 
Bhaoeerut  and  others,  (Plaintiffs J,  Respondents. 

In  this  suit,  the  plaintiffs  sought  to  establish  a  proprietary 
title  in  two  biswahs  being  a  portion  of  a  thoke  of  five  biswahs. 
Their  claim  is  made  to  rest  on  ancestral  right  derived  front 
Darah  Sah. 

The  Court  of  first  instance  ruled  that  Darah  Sah  had  never 
possessed  any  interest  in  the  property  claimed,  and  that, 
although  the  plaintiffs  had  made  good  their  pretensions,  on 
other  grounds,  to  be  considered  sharers  in  the  mouzah,  yet  they 
had  altogether  failed  to  show  that  they  were  entitled  to  share  to 
the  extent  demanded.  The  suit  was  accordingly  dismissed  by 
the  Moonsiff. 

The  Principal  Sudder  Ameen,  passing  by  the  pleas  of  the 
parties,  decreed,  in  fuU^  in  favor  of  the  plaintiffs^  on  the  gronnd 
that  they  are  recorded  sharers. 

A  special  appeal  was  allowed  to  try,  whether  the  judgment  of 
the  Principal  Sudder  Ameen  can  be  maintained,  inasmuch  aa 
the  plaintiff's  claim  as  heirs  of  Darah  Sah,  and  although  the 
Moonsiff  has  found  that  Darah  Sah  had  no  rights  in  the  estate^ 
the  Principal  Sudder  Ameen  has  passed  a  decree  in  favor  of  plain- 
tiffs  without  refuting  the  arguments  on  this  head  employed  by  the 
Moonsiff^  also,  whether  the  simple  fact^  found  by  the  Principal 
Sudder  Ameen,  of  the  plaintiffs  being  sharers  in  the  estate^  is 
sufficient  to  justify  a  decree  to  them  of  a  specific  portion  of  the 
mouzah. 

The  Court  regard  the  decision  of  the  Principal  Sudder  Ameen 
as  imperfect  and  unsatisfactory.  The  points  to  be  tried  are, 
whether  plaintiffs  are  the  heirs  of  Darah  Sah  or  not^  and  if  they 
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Kfe,  whether  Darah  Sah  or  his  descendants  have  had  possession 
within  the  period  allowed  by  law,  of  the  thing  claimed,  so  as  to 
entifle  the  plaintiffs  to  a  decree.  The  mere  fact  that  the  plain- 
tiffs are  sharers  in  the  estate,  to  an  undefined  extent,  is  obviously 
insufficient  to  establish  a  claim  to  the  proprietary  possession  of 
two  biswahs. 

The  suit  is  remanded  to  the  Principal  Sudder  Ameen,  that  he 
try  it  with  reference  to  these  observations. 


The  80M  June,  1851. 
Present:  S.  S.  Brown,  Offg.  Judge. 

{Regular  appeal  from  the  decision  of  H. 
iV.  Deane,  Esq,,  Judge  of  Meerut, 
dated  lOM  December  1849. 

NuwAB  MoHUMSD  NuwAB  Khan,  (Defendant),  Appellant, 

versus 
NuwAB  MoHUMED  WuLLBS  Dad  Khan,  (Plaintiff J,  Respondent. 

Casb  No.  236  op  1850. 

MoHUMED  Ubdoollah  Khan,  (Defendant),  Appellant, 

versus 

NuwAB  MoHUMED  WuLLBB  Dad  Khan,  (Plaintiff),  Respondent. 

The  particulars  of  the  past  litigation  in  this  case  are  detailed 
in  the  Judge^s  decision  in  the  printed  volume.  It  ended  in  a 
formal  abandonment  of  all  claim  to  the  property  in  dispute,  on 
the  part  of  the  defendant  Nuwab  Khan,  and  in  a  decree  there- 
upon for  the  plaintiff,  who  was,  however,  unable  to  put  the  de<;ree 
in  execution  by  reason  of  a  mortgage  on  the  property,  which 
Nuwab  Khan  had  given,  and  has  now  brought  his  action  against 
Nuwab  Khan  and  the  mortgagee,  Ubdoollah  Khan,  for  possession 
of  the  two  mousahs,  with  wasildt,  from  1247  to  the  half  year  of 
1254  Fuslee.  The  suit,  as  first  brought,  involved  a  distinct  claim 
for  wasildt  from  these  and  two  other  mouzahs,  for  a  different 
period,  which  was  relinquished  by  the  plaintiff,  during  the  pnn 
gress  of  the  suit.  The  claim  was  decreed  by  the  Judge,  and  the 
defendants  having  separately  appealed,  their  appeals  may  with 
propriety  be  considered  together. 

It  has  been  urged  in  appeal  by  Nuwab  Khan,  appellant,  that 
the  reasons  pleaded  in  the  answer  to  the  suit  were  not  considered 
or  disposed  of  by  the  Judge.  Although  not  noticed  seriatim,  the 
decision  does  not  lead  to  the  inference  that  they  were  over- 
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looked.  The  words  ar6  "  the  defendants  have  little  to  plead  in 
answer  except  irregularity  in  the  manner  in  which  the  suit  is 
brought/'  and  the  decision  proceeds  to  overrule  the  latter  objec- 
tion. The  Judge  considered  the  other  reasons  of  no  weight,  but 
the  omission  of  f ui-ther  detail  does  not^  as  the  appellants  argue, 
render  the  judgment  incomplete. 

It  has  now  been  urged  that  the  present  suit  is  opposed  to  the 
rules  in  the  Circular  Order  of  the  11th  January  1839,  but  this 
plea,  to  be  of  any  force,  should  have  been  urged  in  the  previous 
suit,  when  the  question  of  right  was  tried.  Any  objection  on  the 
score  of  the  claim  having  been  split  by  separate  suits  for  por- 
tions of  the  property  is  not  applicable  to  a  supplemental  suit  for 
possession,  after  the  right  has  once  been  decreed.  It  has  further  been 
urged  on  the  part  of  the  appellant,  Nuwab  Khan,  that  the  deed 
of  relinquishment  filed  by  him  in  the  last  suit  was  obtained 
from  him  by  false  promises  of  conditions,  which  had  not  beai 
fulfilled,  and  that  the  decree  founded  on  it  could  not  stand. 
The  Courts  will,  however,  be  slow  to  allow  of  the  impugnment 
of  a  document  formally  acknowledged,  and  made  the  ground  of 
a  former  decree,  and  there  is  nothing  in  the  evidence  adduced 
by  the  appellant  of  weight  or  credibility  sufficient  to  support 
the  assertion.  With  regard  to  the  waHldt,  it  is  pleaded  that 
part  of  the  claim  had  already  been  included  in  a  former  suit, 
which  had  been  dismissed,  and  that  it  could  not  be  revived. 
The  plea  is  doubly  incorrect.  In  the  former  suit,  the  decision 
was  of  nonsuit^  not  dismissal^  and  the  present  decree  docs 
not  include  any  portion  of  the  wasildl  then  sued  for.  An  objec- 
tion in  general  terms  has  also  been  taken  to  the  u;a5i/^  accounts. 
These  have  been  filed  in  the  form  indicated  by  the  Circular 
Order  No.  1056  of  the  29th  May  1843,  and  as  no  exceptions 
in  detail  have  been  taken  to  them,  the  objection  is  futile. 

The  same  pleas  have  been  adopted  by  the  mortgagee  in  his 
appeal,  and  he  argues,  in  addition,  that  his  mortgage  transaction 
was  with  the  co-appellant  Nuwab  Khan^  who  had  put  him  in 
possession  of  the  mortgaged  property,  and  that  as  he  was  no 
party  to  the  suit  between  the  respondent  and  Nuwab  Elhan,  in 
which  the  deed  of  relinquishment  was  filed,  his  tenure  was  valid 
against  the  decree.  This  plea  is  not  admissible.  The  decree 
being  on  a  claim  for  a  right  by  inheritance,  necessarily  avoided 
the  mortgage  interests  created  by  Nuwab  Khan  during  the 
period  of  his  adverse  possession,  and  the  appellant  is  clearly  not 
in  a  position  to  resist  the  decree,  unless  he  could  show  that  it 
was  a  fictitious  and  collusive  one,  which  had  been  obtained  by 
ihe  parties  to  it  in  order  to  prejudice  his  interests,  but  this  is 
not  even  pleaded. 

The  decision  is  accordingly  affirmed  with  costs. 
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The  ZOth  June,  1851. 

Present : 


fA.  W.  Beqbie,!  t  j 
LS.  S.  Brown^  Offg.  Judge. 


{Special  appeal  from  the  decision  of  C. 
Allen,  Esq.,  Judge  of  Furruckabad, 
dated  the  27th  September  1850. 

Chutbbe  Singh,  (Plaintiff),  Appellant, 

versus 

Sadhoo  Singh  and  others,  (Defendants),  Respondents. 

The  decision  appealed  from  is  in  the  volume  of  decisions  of 
the  month. 

The  suit  was  for  the  redemption  of  a  parcel  of  land  known  by 
the  name  of  Surwurpoor  included  within  the  survey  areaof  mou- 
zah  Soopahpoor,  on  payment  of  Rs.  112,  the  mortgage  money. 
The  defendimts  pleaded  that  the  land  indicated  by  the  area  and 
boundaries  in  the  plaint  formed  an  integral  part  of  mouzah 
Soopahpoor,  and  could  not  be  separated  from  it,  that  the  original 
mortgager's  rights  in  Surwurpoor  were  not  distinct  from  those 
in  Soopahpoor,  and  that  the  mortgage  money  was  Rs.  1200,  not 
112.  The  Moonsiff  overruled  the  first  objection,  and  finding 
the  proprietary  right  in  Surwurpoor  to  have  been  exclusively  the 
mortgager's,  and  the  amount  of  mortgage  money  to  be  the  sum 
stated  in  the  plaint,  gave  adecree*  In  appeal,  the  Judge  concur- 
red in  the  decision  of  the  Moonsiff  on  the  merits,  but,  consider- 
ing the  first  plea  fatal  to  the  suit,  dismissed  it. 

A  special  appeal  was  granted  to  try  whether  the  reason  of  the 
Judge  for  the  dismissal  of  the  suit  was  sufEicient. 

The  Court  observe  that  the  reason  is  made  to  rest  rather  on  a 
question  of  fiscal  expediency  foreign  to  the  points  at  issue  be- 
tween the  parties  than  on  judicial  right,  and  they  do  not  concur 
in  the  opinion  of  the  Judge  that  the  mere  fact  of  the  inclusion 
of  a  parcel  of  land  within  the  survey  area  of  a  mouzah  at  the  time 
of  settlement  is  su£Gicient  to  extinguish  all  individual  rights  in 
the  parcel,  in  the  face  of  the  facts  of  the  case,  which  the  Courts 
have  found.  The  respondents,  who  hold  solely  by  the  mortgage 
tenure,  are  clearly  not  in  a  position  to  resist  the  redemption  on 
such  a  plea,  and  the  right  having  been  determined  in  the  appel- 
lant's favor,  the  only  point  remaining  for  decision  in  the  case 
was,  whether  sufficient  evidence  had  been  furnished  to  the  loca- 
lity of  the  land  to  serve  for  a  decretal  order  and  obviate  any  dif- 
ficulties in  the  execution.  The  Court,  accordingly,  annul  the 
decision,  and  remand  the  case  for  a  complete  judgment.  The 
costs  as  usual. 
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The  SO/A  Jung,  1861. 

{A.  W.  Bbgbib,! 
H.  W.  DsANB^j /tudf^ef, 
S.  S.  Brown,  Offg.  Judge. 


rSpeeial  appeal  from  the    decision    of 

n        XT     iiK  ^.  iQrci  J      DoM  Jawala    Period,    Prtneufol 
Cask  No.  115  of  1861.^      g^^^^^  ^^^  ^^  Azi^ngur!^^ 

L     l^A  September  1850. 
SHiODiifiUL  Rai  and  oTHiBSy  (Defendants},  AppeUanis, 
versus 
Baboo  Jtnakain  Sinob^  fPlomliff),  Bespondeni. 

Tax  plaintiff  brought  a  summary  suit  in  the  Revenue  Ccmrt 
for  the  recovery  of  an  arrear  of  rent  for  the  year  1255  Fualee, 
which  was  dismissed^  the  Collector  being  of  opinion  that  there 
was  no  sufficient  proof  of  payment  of  rent  in  past  years.  The 
suit  was  then  renewed  in  the  Civil  Court,  and  the  arrears  for  the 
years  1256  and  half  year  of  1257  Fuslee  were  included  in  the 
action.    A  decree  was  given  by  both  Courts. 

A  special  appeal  was  admitted  to  try,  whether  the  suit  could 
be  heard  under  Section  6,  Regulation  VIII.  of  1881. 

The  suit  it  appears  was  brought  after  the  expiration  d[  the 
period  prescribed  by  law  from  th^  date  of  the  Collector's  deci- 
aioUi  and,  as  regards  the  arrears  of  1255  Fuslee,  it  is  barred* 
The  decssion  is  therefore  amended  by  the  exclusion  of  the  rent 
decreed  for  1255  Fuslee,  or  Rs.  15-13,  from  the  decree.  The 
costs  will  be  proportioned  to  the  sum  decreed. 

The  mtk  Jume,  1851. 
Preeeni :  A.  W.  Bkbib,  Judge. 

{Regular  appeal  from  the  decisitm  of  J.  P. 
LedHe,  Esq.,  Principal  Sudder  Ameem  pf 
Bareitty,  dated  8th  August  1848. 

Moasuiaat  Banee,  widow  of  Rajah  Rugnath  Singh,  deceased, 

(PkmdigJ.AppeUmi, 


Banee  Bysee  and  Ranee  Foomar^  and  the  Cblleetor  of 

fBiaijilnnpoge,  (DrfemifsnisJ,  lU^pemdenU. 

Tflis  was  a  suit  to  lecover  possession  of  twelve  mowsahs  eaof 

fttHuting  tiiie  talooqua  of  Nahul,  the  jomma  being  Ba.  6,987. 

The  talooqua  in  question  is  stated  by  the  plaintiff  to  havw  bessi 
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the  hereditary  possession  of  her  husband's  family  for  100  years. 
The  second  and  third  Settlements  were  made  with  her  husband. 
At  the  Settlement  of  1217  Puslee^  her  husband  declined  to 
engage^  and  a  separate  viUage  Settlement  was  made  of  the  sere- 
rat  mooxahs^  and  a  namkar  allowance^  enjoyed  by  the  Rajah  from 
the  time  of  his  ancestors^  was  attached  by  the  Collector,  hut 
released  by  order  of  the  Board.  The  qanoongoes  of  the  pergun- 
nah,  being  hostile  to  the  Rajah,  inserted  the  names  of  Rao  Sewa 
Singh  and  Rao  Jeet  Singh,  (the  husbands  of  the  female  defend«- 
ants),  in  the  record  of  the  fourth  Settlement,  as  claimants  to 
the  talooqua^  but,  by  order  of  the  Board,  they  were  referred  to 
the  CiTil  Court.  At  the  lifth  Settlement,  plaintiff's  husband 
applied  to  be  readmitted  to  engage  for  the  revenue;  but  the 
Collector  made  the  Settlement  with  Sewa  Singh  and  Jeet  Singh, 
which  arrangement  was  confirmed  by  the  Sudder  Board,  on  the 
11th  July  1817.  On  the  27th  May  1819,  the  Rajah  instituted 
two  suits  in  the  Civil  Court  against  Sewa  Singh  and  Jeet  Singh, 
both  of  which  were  dismissed  by  the  Judge  of  Bareilly,  on  the 
17th  May  1888.  Plaintiff,  (who  succeeded  as  her  husband's 
heir),  appealed  to  the  Sudder  Dewanny  Adawlut,  by  which 
authority  the  suit  was  remanded  to  the  Zillah  Court,  for  retrial, 
with  orders  to  make  Grovemment  a  co-defendant.  The  Judge 
referred  the  suit  to  the  Principal  Sudder  Ameen,  who,  on  the 
12th  September  1838,  passed  a  decree  in  favor  of  plaintiff.  The 
defendants  appealed  to  the  Sudder  Court,  by  which,  on  the  4th 
and  7th  November  1840,  the  decisions  of  the  Zillah  Court  were 
again  annulled,  and  the  suit  remanded  to  the  Zillah  Court,  with 
directions  to  iikt  an  amended  plaint  from  the  plaintiff,  ]no<Nr« 
poratingthe  two  suits  into  one.  This  was  done  accordingly; 
and,  on  the  27th  September  1841,  a  decree  was  passed  in  favor 
of  the  plaintiff.  The  defendants  appealed  to  the  Sudder  Court; 
by  which  the  Principal  Sudder  Ameen's  decision  was  upheld,  on 
the  8th  August  184S.  'Hie  defendants  applied  several  times  for 
a  review  dT  judgment;  and  after  several  rejections  of  the  appli- 
eation,  the  review  was  granted,  and,  on  the  28rd  March  1M7, 
the  plaintiff  was  nonsuited,  on  the  ground  of  her  having  filed 
two  supplemental  plaints :  she  has  now  renewed  her  suit. 

The  defendants,  in  reply,  objected,  that  the  plaintiff's  claim 
was  aHogetiier  unfound^,  and  barred  by  the  law  of  limitations. 
They  declared  that  plaintiff's  husband  never  had  possession  of 
the  villages,  but  that,  on  the  contrary,  defendants  themselves 
had  always  held  them,  with  the  exception  of  the  period  when,  in 
consequence  of  the  R^ah  having  engaged  for  the  entire  pergun* 
nah,  theee  villages  also  iell  into  his  hands.  fHiis  temporary 
possession,  which  was  obtained  without  any  enquiry,  they  pleaded 
eaonot  be  ngarded  as  a  proof  of  rtjA/;  and,  subsequently,  in 
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1218  Faslee^  the  Settlement  was  made  with  Sewa  Singh  anil 
Jeet  Singh;  an  enquiry  was  made^  which  established  their  pro- 
prietary rights  and  they  have  retained  possession  ever  since. 
The  Collector,  on  the  part  of  Government,  also,  denied  that  the 
Bajah  had  ever  held  proprietary  possession  of  the  disputed 
vtUages. 

The  Principal  Sndder  Ameen,  in  a  voluminous  decree,  cm  the 
merits  of  which,  under  existing  circumstances,  it  is  unnecessaij 
for  this  Court  to  pronounce  any  opinion,  dismissed  the  suit^  on 
the  ground  of  its  being  barred  by  lapse  of  time.  The  following 
is  a  copy  of  this  decision.  '^  I  do  not  consider  it  necessary  to 
enter  into  the  particulars  of  this  case  in  the  present  stage.  The 
pleadings  of  the  parties  will  be  found  in  their  proper  places  in 
the  decree.  It  will  be  sufficient  here  to  consider  the  pleas  to 
irregularity. 

The  Government  vakeel  demurs  that  the  plaintiff  having  been 
referred  to  the  Civil  Court  in  1827,  (1817  is  meant),  the  claim 
is  now  barred  by  the  law  of  limitations. 

It  is  also  pleaded  that  since  the  plaintiff  claims  the  whole  of 
pergunnah  Powayan,  under  one  integral  title,  a  suit  for  talooqua 
Nohil,  (that  talooqua  being  only  a  component  of  the  pergunnah 
of  Powayan),  is  a  splitting  of  the  cause  of  action  in  contraven- 
tion of  the  Circular  Order  of  the  11th  January  1839j  and  there- 
fore irregular. 

Whatever  may  be  my  own  views,  and  however  convinced  I 
may  be  in  my  own  mind  regarding  the  propriety  of  the  ideas  I 
entertain  on  these  subjects,  it  is  possible  I  may  be  altogether 
in  error.  I  will  not  conceal  my  perplexity,  arising  from  what 
seem&  to  me  the  conflict  in  the  practice,  nor  cloak  my  ignorance  of 
the  principles  by  which  it  is  intended  I  should  be  guided. 
Under  th^e  circumstances,  I  shall  first  announce  my  own  views, 
declare  the  order  to  be  passed  in  this  case  specially,  and  sub- 
mit the  whole  to  the  examination  of  the  Superior  Court,  to  whom 
I  would  refer  both  parties,  in  order  that  the  questions  may 
be  judicially  considered,  and  directions  given  me,  should  I  be 
wrong. 

Already  the  Courts  have  been  occupied  with  this  dispute  for 
thirty  years,  and  it  is  desirable  that  it  should  be  decided  one 
way  or  the  other.  But  while  the  main  issue  is  perplexed  and  , 
confounded  with  merely  dilatory  pleas  frequently  weakly  urged 
in  the  Court  below,  and  sometimes  not  there  pleaded  at  all,  but 
reserved  to  be  brought  forward  in  all  their  strength  in  appeal, 
it  is  a  waste  of  the  time  of  the  lower  Court  to  go  through  a 
mass  of  papers,  and  to  adjudicate  on  the  merits  of  the  caae^ 
when  it  may  after  all  appear  that  a  fatal  error  was  coqimitted  on 
the  iirst  step.  The  time  of  the  Court  will,  dius  have  been  lost^ 
6 
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tbe  parties  have  been  put  to  heavy  expence  in  Aling  exhibits, 
which  tiie  Court  ought  not  to  have  looked  at^  and  the  litigants^ 
after  years  of  contest,  be  found  just  where  they  were  before.  To 
avoid  these  lamentable  consequences,  I  shall  send  both  parties 
up  to  the  S  udder  Dewanny  Adawlut,  in  order  that  all  the  pleas 
of  irregularity  may  first  be  disposed  of,  for  I  confess  I  do  not 
feel  free  from  doubts  as  to  how  I  ought  to  proceed  in  this  extra- 
ordinary case. 

In  arresting  the  cause  at  this  stage,  I  conceive  I  am  contra- 
vening no  law,  rescript  or  precedent,  and  therefore  not  acting  con- 
trary to  any  rule  of  practice,  for  though  I  may  not  be  able  to 
shew  a  precedent,  the  absence  of  a  precedent  prohibitory  is  a 
proof  that  the  practice  has  not  been  fixed.  I  can  find  no  order 
interdicting  this  course,  while  it  is  strictly  in  conformity  with 
the  principle  recognised  in  the  Court's  Circular  of  the^rd  Sep- 
tember 1841,  No.  1517. 

Both  parties  agree  that  the  issues,  as  regards  irregularity,  are 
the  following  : 

1st.  The  plaintiff  claiming  the  whole  pei^unnah  under  one 
title,  is  she  -competent  to  bring  suit  for  a  part?  ought  she  not 
rather  to  have  instituted  one  suit  for  the  whole  pei^unnah, 
including  Narain  Singh,  a  relative  of  Rajah  Bagonath  Singh, 
and  all  the  other  occupants  of  thepergunnah. 

2nd.     Is  the  cognizance  of  the  suit  barred  by  lapse  of  time? 

At  a  proceeding  held  on  the  19th  July,  both  parties  agree, 
a;nd  admit  that  these,  and  these  only,  are  the  objections  to  irre- 
gularity. 

I  would  observe  that  the  title  pleaded  by  the  plaintiff- is 
prescriptive  possession  until  her  husband  was  ousted,  unjustly, 
as  she  says.  Whether  the  possession  of  the  plaintiff's  husband 
was  such  as  to  entitle  him  to  prescribe  is  a  question  on  the 
merits.  No  one  denies  his  long  possession.  This,  in  my  opi- 
nion, is  therefore  a  case  of  simple  disseisin,  and  the  remedy  ought 
to  be  sought  against  all  the  disseisors  in  one  body,  if  they  acted 
in  league  and  concert,  or  by  separate  suits  corresponding  with 
the  number  of  parties  or  individuals  if  there  was  no  concert  or 
confederacy.  The  previous  possession  of  the  plaintiff  is  admit- 
ted on  all  hands,  the  nature  of  the  possession  is  the  only  ques- 
tion, and  the  only  issue  on  the  merits,  which  it  is  not  my  inten- 
tion to  try  at  present. 

The  ouster  of  the  plaintiff  from  the  contested  villages  being 
the  act  of  Jeet  Singh  and  Rao  Sewa  Singh,  the  Collector  being 
merely  the  instrument,  I  cannot  perceive  the  propriety  of  making 
the  Collector  a  party,  as  he  acted  officially.  But  what  connexion 
is  there  between  Jeet  Singh  and  Rao  Sewa  Singh  and  the 
other  parties  who  have  ousted  the  plaintiff?    For  my  par^  I 
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cannoi  perceiTe  why  they  should  be  made  oo-defe&daiits  wkm 
they  were  not  co-disseisora.  Such  groundless  joinders  are  r^u- 
diated  by  the  Construction  of  the  Court  No.  860. 

I  anticipate  it  will  be  objected  that  the  plaintiff  by  suing  to 
proTe  her  title  to  one  talooqua  seeks  to  establish  her  title  to 
the  whole  pergunnah^  of  which  this  talooqua  is  only  a  fractami, 
and  that  proving  her  title  in  this  suit^  she  will  yirtually  get  a 
decree  for  the  whole  pergunnah  against  all  the  occupants  not 
parties  to  this  suit.  But  this  is  a  mistake.  It  is  a  unirersal 
maxim  of  law^  that  no  decree  can  affect  parties  who  were  not 
parties  to  the  suit  in  which  it  was  passed. 

But  it  will  be  said  that  tiiough  the  order  in  this  suit  will  not, 
it  is  true,  as  a  judicial  order,  affect  third  parties,  yet  will  the 
facts,  elicited  in  this  case,  be  held  to  be  true  in  suits  brought  by 
third  parties.  This  proposition,  with  certain  limitations,  is  true. 
If,  in  the  suits  brought  against  third  parties,  nothing  is  addooed 
to  impugn  the  facts  elicited  in  this  case,  Uiey  must  {£  coarse 
continue  to  be  held  to  be  true  facts,  but  if  the  third  parties  cimi, 
by  new  evidence,  show  that  the  facts,  pronounced  to  be  true  in 
this  case,  are  really  false,  I  cannot,  for  my  part,  conceive  why  a 
Court  of  Justice,  in  search  of  truth,  should  shut  its  eyes  to 
truth  when,  by  additional  light  thrown  on  the  subject,  truth  is 
distinctly  brought  to  its  view.  But  you  stultify  your  former 
decision,  it  may  be  said.  No  such  thing,  I  reply?  The  opinions 
in  the  two  cases  resting  on  different  evidence,  as  regards  quan- 
tity or  quality,  both  are  correct,  and  there  is  no  injustice  dime. 
The  party  suffering  under  the  lirst  opinion  was  the  cause  of  his 
own  want  of  success,  and  he  cannot  justly  impute  his  own  neg- 
lect to  the  Court,  who^can  know  nothing  but  what  the  parties 
may  choose  to  submit  to  its  judgment.  If  the  additional  evi- 
dence adduced  in  the  second  case  existed  at  the  time  that  the 
first  suit  was  tried,  and  was  available  to  the  party  cast  in  the 
first  suit,  he  ought  then  to  have  tiled  it;  hiy  not  doing  so,  he 
suffers  not  for  any  fault  of  the  Court.  If^the  additional  evi- 
dence was  not  in  the  knowledge  oS  the  party,  or  not  available  to 
him  when  the  first  case  was  decided,  the  law  has  indulgently 
provided  a  review  of  judgment,  that  justice  may  be  secured. 

I  cannot  view  this  case  as  one  of  inheritance,  for  the  Collec- 
tor and  Jeet  Singh  do  not  profess  to  be  heirs  of  Bagonatk 
Singh.  The  answer  on  the  part  of  Government  stales  thai 
Rajah  Narain  Singh  (to  whose  name  the  words  wBjfhaum  are 
very  improperly  appended)  are  the  relatives  of  the  deceased 
Rajah.  Let  us  then  suppose  Narain  Singh  impleaded  (for  it  is 
impossible  for  the  plaintiff  to  know  who  are  meant  by  wa^^kairaJ) 
Narain  Singh  pleads  some  other  Singh  waghaira,  and  this  other 
may  do  the  same,  and  thus  we  should  have  an  infinite  sefies  ever 
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approximatiiig  but  never  arrinng  at  truthi  for  after  all  perhaps 
aome  person  may  be  found  in  possession,  when  the  decree  is  pass- 
ed, who  claims  the  property,  but  was  not  impleaded. 

Title  by  prescription  of  tiiese  villages,  and  only  (^  these  Tillages, 
is  the  question  in  this  case.  If  the  plidntiff  make  good  this  title, 
she  prevails,  (ailing  to  prove  it,  she  is  lost.  Pleading  prescrip- 
tive possession  in  a  suit  in  which  a  stranger  is  the  dissmsorj  hi 
my  opinion,  it  is  sufficient  if  the  plaintiff  implead  the  party  who 
dispossessed  her,  and  claim  to  be  restored  to  possessicm.  Narain 
Sii^;h  either  is,  or  is  not,  in  possession.  If  he  is  in  possession, 
the  decree  in  this  suit  would  not  oust  him,  and  if  he  is  not 
in  possession^  to  dispossess  him  will  be  an  impossibility. 

I  now  come  to  consider  the  Circular  Order  of  the  Sadder 
Court  dated  11th  January  1889,  and  its  supplement  dated— -^. 
These  orders  are  intended  to  prevent  the  splitting  the  cau$e  qf 
action,  generally,  in  all  cases.  The  applicability  oi  the  rule,  it  is 
obvious,  must  depend  on  what  is  the  cause  qf  adiom.  I  have 
before  given  my  opinion  that  this  is  not  a  case  of  inheritance, 
but  one  of  simple  disseisin,  in  which  the  disseisor  and  disseisee 
are  the  <mly  persons  who  ought  to  join  in  the  issue.  Jeet  Singh 
and  Rao  Sewa  Singh,  supported  by  the  Settlement  Officer,  are  the 
only  disseisors  of  tiiese  villages,  and  they  alone  ought  to  be  res* 
ponsible  to  plaintiff:  you  must  not,  it  may  be  said,  name  the 
peigunnah,  nor  mention  that  it  belongs  to  you/  nor  shew  that  it 
is  your  property  when  you  sue  for  only  a  pmrt  of  the  pergunnah. 
Such  plea^Gjig  has  nothing  in  it  to  recommend  it  to  common 
senbe.  The  proprietor  of  an  adjacent  village  encroaches  on  my 
estate,  uid  in  suing  to  recover  my  own,  I  must  not  say  he  has 
encroached  cm  my  estate. 

The  cause  of  action  in  this  suit  is,  in  my  opinion,  the  dispos- 
session of  the  plaintiff  from  the  villages  cUtimed,  and  Rao  Jeet 
Singh  and  Rao  Sewa  Singh  are  alone  impleaded,  because  they 
alone  dispossessed  the  plaintiff  from  these  villages. 

But  tiiat  this  suit  is  correctly  brought,  I  have  the  deliberate 
opinion  of  the  Sudder  Court,  under  whose  orders  the  plaintiff 
originally  brought  her  claim  in  the  present  form.  The  decision 
in  which  that  opinion  was  given  has,  it  is  true,  been  set  aside  by 
nonsuit,  but,  be  it  observed,  it  was  not  because  that  opinion  was 
subsequently  held  to  be  erroneous,  but  because  two  supplemental 
plaints  had  been  taken  by  order  of  Court  *The  decree,  which  was 
passed  in  favor  of  the  plaintiff,  would  to  this  day  have  remained 
in  {orce  without  any  ofa}ection  to  slotting  of  the  cause  of  action 
if  there  had  been  only  one  supplemental  plaint  filed  by  pemis* 
sion  of  Court. 

If  it  be  said  that  the  Settlement  Officer  is  the  common  nexus 
by  which  idl  the  occupants  of  the  perg^unnah  are  farmed  into 
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one  body.  If  this  be  the  rule,  let  it  be  declared  so^  and  let  it 
be  indispensable  that  the  Collector  in  ail  pergunnah  Settle- 
ments be  made  a  party.  Why  Government  should  take  part 
in  this  particular  case  with  the  defendants,  and  not  in  every 
Settlement  case^  I  cannot  understand.  Grovemment  is  inter- 
ested for  the  welfare  of  all  its  subjects,  and  the  Officers  of 
Government  ought,  in  my  poor  opinion,  to  deal  with  all  alike; 
whether  a  pergunnah  be  in  question  or  only  a  small  hamlet. 
The  influence  of  Gt>vemment  ought  not,  in  my  humble  opi- 
nion^ to  be  exercised  in  particular  cases,  unless  such  a  course 
is  authorized  by  law. 

Reason,  law  and  convenience,  show  that  the  suit  is  cor- 
rectly brought.  There  may  be  100  different  individuids  in  the 
pergunnah  claiming  under  100  different  titles.  By  trying  each 
title  distinctly  and  separately,  intricacy  and  collusion  will  be 
avoided,  and  the  Court  will  have  before  it  distinct,  dear  and 
intelligible  issues  to  try ;  the  rules  and  forms  of  Court  will  be 
more  easily  observed,  the  laws  applicable  to  each  title  separately 
applied^  and  distinct  and  intelligible  judgments  be  passed,  which 
shall  be  capable  of  being  executed.  Mingle  all  the  adverse 
claims  together,  and  you  have  a  mass  of  confusion,  a  labyrinth, 
a  perfect  chaos ;  100  titles  of  different  kinds ;  1,000  pleas  of 
different  sorts,  and  though  apparently  one  suit  virtually,  the 
Court  will  have  to  try  100  cases,  for  what  ought  to  be  done  by 
the  parties,  the  Court  must,  viz.,  separate  the  pleadings  with 
reference  to  the  100  titles  in  order  to  compare  each  with  the 
title  of  the  plaintiff  with  the  object  of  ascertaining  which  is  the 
better  title.  The  judgments  must  be  separate,  the  costs  separate^ 
and  the  execution  will  be  issued  out  100  times  separately. 

The  very  idea  of  the  tumult  and  disorder,  the  picture  of  the 
plaintiff  standing  unsupported,  in  the  midst  of  100  opponents, 
who  before  were  unconnected,  now  making  common  cause,  and 
aided  by  Government,  is  appalling.  Is  all  this  confusion  and 
disorder  necessary  or  desirable  in  order  to  try  so  simple  a 
question  as  whether  the  plaintiff  was  lawfully  and  justly  dis- 
possessed from  the  talooqua  in  dispute? 

I  now  proceed  to  consider  the  plea  in  demurrer.  It  is  plead- 
ed by  the  defendants,  that  plaintiff  having  been  dispossessed 
in  1817,  her  claim  is  now  barred  by  time.  This  objection 
appears  to  me  to  be  f  alid.  An  order  of  nonsuit,  I  hold  to  be 
a  declaration  that  the  plaintiff  has  as  yet  brought  no  suit  whidi 
the  Court  can  try.  If  then  plaintiff  brought  no  suit  on  the 
27th  May  1819,  it  is  manifest  that  now^  after  a  lapse  of  thirty 
years  from  the  date  of  dispossession,  she  has  lost  her  remedy. 

The  decision  of  the  Sudder  Court,  dated  28rd  March  1847, 
declares,  that  the  Court  have  no  other  course  to  pursue  but  to 

Digitized  by  LjOOQIC 


258 

give  the  appellant  the  benefit  of  the  law^  and  the  Court  deter- 
mined that  the '  plaintiff  was  entitled  to  a  nonsuit.  It  first 
occurred  to  my  mind  that  the  intendment  of  the  Courtis  deci- 
sion was^  that  the  period^  which  had  elapsed  from  the  27th  May 
1819  to  the  28rd  March  1847^  should  be  rejected  *  in  computing 
the  time^  with  reference  to  the  law  of  limitations^  and  the  deci- 
sion of  the  Sudder  Court,  Western  Provinces,  in  the  case  of 
Bishoon  Dial  Dass  and  others^  verma  Unmool  Singh  and  others, 
decided  6th  June  1843,  which,  in  concurrence  with  the  decision 
of  the  Calcutta  Court  in  the  case  of  Imam  Buksh  Khan,  verfui 
Nuwab  Delawur  Jung,  decided  on  the  22nd  June  1807,  in  which 
case  the  cause  of  action  arose  in  1190  Fuslee,  and  the  second 
suit  was  instituted  in  1205  Fuslee,  fifteen  years  after,  rules, 
that  the  time  a  case  is  pending  in  Court  shall,  on  the  claim 
being  nonsuited,  be  rejected  from  the  computation  of  time. 
Defendants'  party  however  file  copy  of  a  decision  of  the  West- 
em  Court  of  a  later  date,  in  the  case  of  Sheo  Narain  Chowb^, 
versus  Baboo  Bulram  Dass,  decided  on  the  28th  April  1845, 
in  which  it  is  distinctly  declared  that  the  time  a  case  is  pending 
in  Court  on  being  nonsuited  shall  not  be  rejected  in  the  com- 
putation of  time.  The  grounds  of  that  decision  are,  that 
when  the  Sudder  Ameen  nonsuited  the  plaintiff  he  ought  to 
have  appealed.  In  the  present  case,  the  nonsuit  has  emanated 
from  the  Sudder  Court,  from  whose  order  there  was  no  appeal 
in  the  case :  it  appears  to  me  therefore  that  the  plaintiff  has 
no  remedy,  and  that  the  claim  must  be  thrown  out  as  barred  by 
time.     Costs  against  plaintiff.^' 

From  this  decision,  the  plaintiff  appeals.  On  the  6th  March 
1849,  the  record  of  the  case  was  received  from  the  Zillah, 
on  the  22nd  January  1850,  the  respondents  filed  a  vakaluina- 
mah;  but  their  vakeel  dying,  the  hearing  of  the  case  was,  in 
consequence,  delayed.  On  the  22nd  January  1851,  they  ap- 
pointed another  vakeel;  who,  on  the  25th  of  that  month, 
represented  that  the  plaintiff  had  died  on  the  4th  idem.  The 
nsual  notice  was  issued  for  the  appearance  of  her  heir ;  and,  on 
the  10th  February,  a  person,  styling  himself  "  Rajah  Jugnath 
Singh,  heir  and  adopted  son''  of  the  deceased  plaintiff, 
appeared,  by  petition,  and  claimed  to  represent  her  in  the 
appeal.  The  respondents'  vakeel  objected  to  this  application, 
stating,  that  the  plaintiff  had  left  no  heir,  and  that  the  petitioner 
was  an  impostor.  It  became  necessary,  therefore,  before  proceed- 
ing farther  with  the  appeal,  to  dispose  of  this  question;  and,  for 
the  following  reasons,  I  have  come  to  the  conclusion  that  the 
application  of  the  petitioner,  to  carry  on  the  suit,  as  the  repre- 
sentative of  the  deceased  plaintiff,  is  inadmissible.  1st.  From 
1833,  up  to  the  date  of  the  Ranee's  death  in  January  last  (a  period 
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of  eighteen  yewtn),  no  mentian  was  made  by  her  of  the  eziatenee 
of  the  petiticmer^  or  of  his  adoption^  either  by  heradf^  oir  the 
deceased  Bajah.  She  herself  has  throughout  prosecuted  the 
original  suit,  and  appeal^  as  the  hebr  of  the  Rajah.  2nd.  In  tiie 
thi«e  petitions  presented  by  the  petitioner^  to  this  and  the  Zillak 
Court,  he  represents  himself  as  the  adopted  son  of  the  Bamee. 
Now  a  Hindoo  widow  cannot  adopt  without  the  permission  gf 
her  husband.  It  must  be  satisfactorily  prored  that  the  husband 
had,  previously  to  his  demise,  granted  such  permission*  But 
this  is  not  even  alleged  by  the  petitioner,  in  his  petitions  above 
referred  to.  He  seems  to  have  thought  that  the  Banee  was  com- 
petent to  adopt  of  her  own  free  will.  8rd.  The  witnesses  produced 
by  the  petitioner  in  the  Court  of  the  Principal  Sudder  Ameen  at 
JBareilly,to  prove  his  adoption,  give  evidence  quite  opposed  to  tiie 
statement  of  the  petitioner  himself;  they  declare,  that  the  Baj&k 
adopted  the  petitioner,  in  his  Ufe-time,  and  made  over  the 
management  of  all  his  affairs  to  him;  a  statement  not  only  incon- 
nstentwith  that  of  the  petitioner^  but  with  the  proceedings  of  the 
Banee,  who  would,  of  course,  have  made  known  the  circumstance 
to  the  Court,  and  have  caused  the  petitioner  to  be  recorded  as 
the  Rajah's  heir  instead  of  carrjdng  on  the  suit  herself. 

It  is  evident  that  the  petitioner  having,  subsequently,  discovered 
ttie  mistake  he  had  made  in  representing  himself  as  the  adopted 
son  of  the  Ranee,  without  reference  to  her  husband's  consent  to 
such  a  measure,  sought  to  rectify  it,  by  instructing  his  witnesses 
to  depose  in  the  manner  they  have  done. 

I  accordingly  direct  that  the  case  be  struck  off  the  file,  in 
consequence  of  the  abatement  of  the  appeal  by  the  death  of  the 
iq>pellant  without  heirs. 
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The  iOik  Jtme,  1851. 

Praemt:  A.  W.  Biobik,  Judge. 


Cass  No.  130  op  1850.  < 


^Begmlar  appeal  from  the  decmon  of 
MotUvee  Molmmed  Ruzee-ooddeen 
Khan,  Principal  Sudder  Ameen  of 

L     AUygurh,  dated  tind  May  1850. 


MowiBUM  Khan  and  otmbs^  fDifendanieJ,  AppMomtM, 

versus 
Khoondun  Singh  and  othebs^  fPtaintiffiJ,  Respondents. 

Thu  was  a  suit  to  obtain  possession,  by  redemption  of  a  mort* 
gage,  of  ten  biswahs  in  mouzah  Utrowlee,  and  to  recover  Rs« 
8,438-9,  principal  and  interest  of  the  surplus  mesne  proceeds. 
Plaintiffis    state  that  the  ten  biswahs  in  question  are  their 
hereditary  property  ;  that,  on  the  5th  March  1826  a.  d.,  Nuwul 
Singh  (the  fatlker  of  the  plaintiffs,   Khoondun   Singh  and  Sher 
Singh)  in  conjunction  with   Nusrut   Khan  (grandfather  of  the 
plaintiffs,  Seroo  Khan  and  Bhikum  Khan)  and  Chutter  Singh 
(who  is  represented  by  Dowlut  Singh  and  Kesree  Singh,  plain- 
tilh)  mortgaged  the  property  to  fihugwan  Dass  and  Seeta  Ram,  for 
Rs.  1^714-5,  and,  at  the  same  time,  executed  a  deed  of  Icutkiimah 
for  the  period  of  four  and  a  half  years,  vis.  from  the  Rubbeeof 
1233  to  the  end  of  1287   Fuslee,  agreeing  to  receive  a  malikana 
allowance  of  Rs.   107-2-6  per  annum  and  no  more,  and  posses- 
sion was  given  to  the  mortgagees  on  the  Ist  July    1826.     The 
mortgagees,  after  some  years,  submortgaged  the  property  toMoous- 
sum  Khan  and  others,  defendants,  who  were  claimants  to  the 
zemindareej  though  not  in  possession.  These  latter  brought  a  suit 
against  plaintiffs  to  recover  two-thirds  of  the  ten  biswahs,  but  were 
nonsuited  on  the  20th  July  1841.  Plaintiffs  then  sued  Moouszum 
Khan  and  others  for  redemption  of  the  mortgage,  but  were  likewise 
non-suited  on  the  7th  March  1843.    Moouzsum  Khan  and  his 
p«urty  having  subsequently  obtained  a  decree  against  Bhugwan 
IKassand  Seeta  Ram,  thecnriginal  mortgagees,  obtained  possession 
of  the  estate,  and,  notwithstanding  the  mortgage  has  been  more 
than  redeemed  by  the  profits,  they  refuse  to  relinquish  possession. 
Mittum  Singh  and  others,  defendants,  are  likewise  descendants  of 
the  original  mortgagees,  but  as  they  have  coalesced  with  Moouz- 
sum  Khan's  party   in  the  sub-mortgage,  and  would  not  unite 
with  plaintiffs  in  this  suit,  plaintiffs  had  no  option  but  to  make 
them  defendants ;  but  they  express  their  readiness  to  restore  to 
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them  their  portion  of  the  ten  biswahs,  when  the   same  shill 
have  been  redeemed. 

The  defendants,  Moouzzum  Khan,  Methum  Singh  and  othen, 
reply,  that  plaintiffs  have  a  right  to  a  very  small  portion  only  of 
the  ten  biswahs,  that  sb  defendants  are  themselves  co-pro- 
prietors, plaintiffs  have  no  right  to  sue  them  for  wasildi  :  they 
lurge  that  plaintiffs  have  not,  in  their  present  suit,  rectified  the 
irregularities  which  led  to  their  being  nonsuited  in  their  former 
suit.  Defendants  have  purchased  the  mortgage  held  by  Bhug- 
wan  Dass  and  Seeta  Ram,  in  which  transaction  Mendoo  Khan 
(the  father  of  Seroo  Khan  and  Bhikum  Khan  plaintiffs)  was  a 
partner,  his  sons,  therefore,  can  have  no  claim  to  wasildi  from 
them.  Sher  Singh  and  Khoondun  Singh,  plaintiffs,  have,  moreover, 
given  receipts  to  the  original  mortgagees,  Bhugwan  Dass  and  Seeta 
Ram,  for  the  ttoHldt.  They  can,  therefore,  sue  for  no  more  than 
the  redemption  of  their  own  portion  of  the  estate.  Defendants, 
further,  hold  two  other  bonds  of  the  plaintiffs,  which  have  been 
tacked  on  to  the  original  mortgage,to  the  amount  of  Rs.  1,068,  and 
they  have  incurred  sundry  heavy  charges  connected  with  the 
estate :  so  that  it  will  be  found,  on  calculation,  that  a  balance  is 
due  to  them,  instead  of  from  them. 

The  mortgagees,  Bhugwan  Dass  and  Seeta  Ram,  plead  that, 
having  transferred  their  mortgage  to  Moouzzum  Khan  and 
Qthers,  they  have  no  personal  interest  left  in  the  matter  under 
litigation,  and  that  Moouzzum  Khan  and  others  are  solely  res- 
ponsible to  the  plaintiffs. 

The  Principal  Sudder  Ameen  gave  a  decree  in  favor  of  the 
plaintiffs.  He  observed  that  the  plaintiffs  were  fully  justified  by 
judicial  precedents  in'  suing  for  the  redemption  of  the  whole 
ten  biswahs;  that  as  all  the  representatives  of  the  original 
mortgagers  are  joined  in  the  suit,  the  objections,  which  neces- 
sitated the  nonsiiit  in  the  former  case,  were  obviated  :  he  de- 
termined the  balance  due  to  the  plaintiffs  to  be  Rs.  5,903-4-9^  in« 
stead  of  Rs.  8438-9,  as  claimed  by  them.  He  disallowed  the  de- 
ductions claimed  by  the  defendants  on  account  of  balances  of 
rent,  said  to  be  due  from  plaintiffs,  and  other  cultivators  ;  nor 
would  he  regard  the  defendants  in  any  other  light  than  that  of  mor^ 
gagees;  it  being  improper  in  a  suit  for  redemption  of  a  'mortgage 
to  determine  the  specific  shares  of  the  parties.  The  Principal 
Sudder  Ameen  did  not  consider  the  mere  entry  of  Mendoo 
Khan^s  name  in  the  bond  given  to  the  original  mortgagees 
a  sufficient  ground  for  withholding  mesne  proceeds  from  his  re- 
presentatives, Bhekhun  Khan  and  Seroo  Khan,  seeing  that 
Mendoo  Khan's  name  was  not  in  the  byenamah,  and  because 
the  bond  itself  is  still  the  subject  of  judicial  enquiry.  The 
receipt  for  t(HZM/d/,jpurporting  to  have  been  given  to  the  original 
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mortgagees  by  the  plaintiffs^  Khoondun  Singh  and  Sher  Singb^ 
he  considers  to  be  a  forgery^  no  mention  of  this  document  hay- 
ing been  made  by  Bhugwan  Dass  and  Seeta  Ram  in  their  reply 
to  the  first  suit  instituted  against  them  by  the  plaintiffs:  he 
attached  no  weight  to  the  discrepancies  between  the  calculations 
of  the  plaintiffs  in.  their,  former  and  present  suit^  and  the  two 
bonds^  tacked  on  to  the  mortgages^  supposing  them  to  be  genuine^ 
having  been  executed  by  the  heirs  of  Nuwul  Singh  oii/y,  are 
not  of  force  against  the  four  plaintiffs,  who  are  not  heirs  of 
Nuwul  Singh.  He  rejects  the  plea  of  Moouzzum  Khan  and 
his  party,  that  the  original  mortgagees,  Bhugwan  Dass  and 
Seeta  Ram,  .Are  alone  liable  for  the  wasildt,  holding  that  the 
former  stand  in  the  place  of  the  latter ,  and  must  assume  all 
their  responsibilities.  The  Principal  Sudder  Ameen  accord- 
ingly decreed  for  the  redemption  of  the  property,  with  the  sum 
aboTC  specified  as  waMdt,  The  defendants  have  appealed  from 
this  decision. 

The  decision  of  the  Principal  Sudder  Ameen  is  on  the  whole 

just  and  agreeable  to  the  evidence.     The 

*  M«nickba«j^AppeUint,      p,^cedent,»  quoted  by  the  defendants  is 

Dhara  Beebee  and  others,      not  in  point.    In  that  casc,  there  were 

Respondenu.  special  rcasous    assigned  for  deviating 

The5thAjgu.U850,s.D.A.,    f^^^  ^y^^  general  rule  regarding  the  re- 

demption  of  mortgages.  The  plaintiffs 
in  the  present  case,  if  debarred  from  suing  in  the  manner  they 
have  done,  would  be  unable  to  redeem  the  mortgage  at  all.  In 
respect  to  the  farkhuttee,  I  quite  agree  with  the  Principal  Sud- 
der Ameen  in  discrediting  it,  for  the  reasons  stated  by  him ;  but 
it  has  escaped  his  observation  that  the  farkhuttee  is  dated  29th 
January  1838,  and  purports  to  be  a  receipt  for  malikana  up  to 
the  end  of  1249  Fuslee;  a  period  corresponding  with  the  19th 
September  1842,  the  amount,  therefore,  was  not  due  till  nearly 
five  years  subsequent  to  the  date  of  the  farkhuttee!  There  are 
only  two  points  in  the  Principal  Sudder  Ameen's  decision,  which 
require  correction,  viz.  his  refusal  to  give  the  defendants  credit, 
in  account,  for  the  balances  of  rent,  due  from  the  plaintiffs, 
and  to  maJi:e  a  dediCction  from  the  amount  of  the  vakeel's 
fees,  which  had  been  made  higher  than  they  ought  to  have 
been,  by  the  mistake  of  the  plaintiffs  in  over  estimating  their 
suit.  Both  these' objections- are  good,  and  as  the  respondent's 
yakeel  expresses  his  readiness  to  accept  this  modification  of  the 

decree,  I  direct  the  same  to  be 
*'^"r^7/.tL"5::'To'n     made  without  reference  toafuU 

Total  Ri  1395    2  9      ^^^^'        ^®    ^*®°^*    ^^^^    ^®" 

* ducted  from  the  decree  are  noted 

in  the  margin.* 
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In  regard  to  ihe  farkiuiiee,  wbich  there  ia  mA  wbt<mg  ground 
to  believe  to  be  a  forgery,  a  separate  proceeding  will  be  addressed 
from  this  Court  to  the  Magiatrate  of  AUygurh,  with  instruetions 
to  institute  an  enquiry  under  the  provisions  of  Act  I«  of  1848, 
against  the  parties  filing  the  suspected  docnmoit,  with  a  new  to 
their  commitment  for  ^rial,  shoiAd  the  eridencein  his  opinion  be 
sufficient  for  conviction. 
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The  %nd  July,    1851. 
Present :   A.  W.  Begbie^  Judge. 


r  Special  appeal  from  the  decision  of  F.  P. 

Case  No.  125  of  1851 J      Buller,  Esq,,  Officiating  Judge  of  Fur- 

I     ruckahad,  dated  26th  February  1851. 

Teja,  (Defendant),  Appellant, 

versus 

SooMEBB  Singh  and  others^  (PlairUiffsJ,  Respondents. 

This  case  will  be  found  reported  at  pi^  34  of  the  printed 
decisions  for  sillah  Furruckabad^  for  the  mouth  of  February  last. 

A  special  appeal  is  admitted  to  try^  whether  in  disposing  of 
'^  this  suit,  the  Of&ciating  Judge  has  not  omitted  to  notice  and 
''  record  an  opinion  on  a   point  material  to  its  adjudication.'' 

The  Court  observe  that  the  Judge  has  confined  his  delibera- 
tion to  the  simple  fact,  of  whether  the  wajib-ooUurz,  or  village 
declaration  of  rights,  was  assented  to  by  Puhulwan,  or  not. 
But  this  is  not  sufficient,  admitting  that  Puhulwan  was  a  con- 
senting party  to  the  wajtb-ool-urz,  it  remains  to  be  considered,, 
whether,  or  not,  he  conformed  to  the  conditions  of  that  docu- 
ment. The  rule  prescribed  therein,  relative  to  private  transfers 
by  the  village  brotherhood,  is  to  the  following  effect.  ''  If  any 
putteedar  is  desirous  of  selling  or  mortgaging  his  share,  in  the 
event  of  a  hissehdar  not  taking  it,  he  is  at  liberty  to  transfer  it  to 
a  stranger.''  The  obvious  meaning  of  this  provision  is,  that  any 
hissehdar  wishing  to  mortgage  or  sell  his  share  shsil,  first,  offer  it 
to  all  the  village  shareholders ;  and  in  the  event  of  their  refusing 
to  take  it,  then,  only,  is  he  at  liberty  to  transfer  it  to  a  stranger. 
The  appellant  pleads,  that  Puhulwan  did  so  offer  it  to  his  bre- 
thren in  the  village,  before  he  sold  it  to  him;  and  that  none  of 
them  ^'  were  willing  to  purchase  it."  If  this  be  true,  it  is  ob- 
vious, that  the  conditions  of  the  wajib-ool-urz  have  been  fulfilled; 
and  tiiat  there  is  no  flaw  in  the  sale  made  by  Puhulwan  to  the 
appellant.  But  the  Judge  has  not  gone  into  this  point;  and, 
without  enquiry,  has  assumed,  that  Puhulwan  did  not  conform  to 
the  conditions  of  the  wajih^ol-urz.  I  accordingly,  annul  the 
Officiating  Judge's  decision,  and  remand  the  case  to  be  dealt 
with  in  the  manner  indicated  in  the  foregoing  remarks. 
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79ie  2nd  July,   1861. 
Present:  S,  S.  Brown^  Offg.  Judge. 

rSpecial  appeal  from    the    decmon    ef 
Cass  No.  120  of  1851.^      JR.  /.   Tayler,  Eeq.,  Jud^  nf  Jmrn- 
L    pore,  dated  leth  July  1849. 
RuJBsiTB  SiNOH  AND  Umb  Sinoh^  fPlointiffsJ,  Appellants, 

versus 
OoDWUNT  SiNOH^  (Defendant J,  Respondent. 

Thb  Judge's  decision  is  in  the  printed  volume  of  the  month. 

A  special  appeal  was  admitted  to  try,  whether  a  deciuon  should 
not  hare  been  given  on  the  merits. 

The  suit  was  for  partition  which  was  decreed  by  the  Principal 
Sudder  Ameen  on  proof  of  jsossession.  In  appeal,  the  Judge 
considered  the  suit  barred  by  the  limitation  statute,  and  dis- 
missed it.  The  right  of  partition  being  inher^it  to  proprietary 
possession  without  any  bar  of  limitatioD,  the  fact  of  such  pos- 
session at  the  time  of  suit  would  alone  have  to  be  considered  in 
a  suit  of  this  nature,  and  on  the  proof  adduced,  a  decision  would 
necessarily  follow  on  the  merits.  The  limitation  statute  is  not 
therefore  directly  applicable  to  the  claim,  but  the  Judge's  rea- 
soning tends  to  the  conclusion,  that  the  appellants  had  not  been 
at  any  time  in  proprietary  possession  so  as  to  be  in  a  position  to 
claim  partition.  The  point  of  law,  on  which  the  suit  was  disposed 
of,  thus  involved  a  decision  on  the  real  points  of  fact  in  the  case, 
and  there  is  consequently  no  point  left  to  be  considered  im 
special  appeal.    The  appeal  is  dismissed. 

The  bthJuly,  1851. 
Present:  H.  W.  Dsane,  Judge. 


Cask  No.  251  ov  1850.^ 


"Regular  appeal  from  the  decision  of  Abdori 
Ruhman  Khan,  Principal  Sudder  Ameen 
of  Benares,  dated  \7ik  September 
1850. 

Ghunskam  Dass  and  others^  (Plaintiffs J, \AppeUants, 

versus 

AiTMA  Ram,  palneh,  (Defendant J,  Respondent. 

Claim,  to  be  put  in  possession,  and  to  be  recorded  in  place  of 
the  defendant  as  mortgagees  of  mouzah  Alumpore,  under  a 
ruhinnamah  bhog  bunduk  dated   12th  December   1825;  and  to 
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recover  Rs.  6,870-15,  wasUdt,  from  the  half  of  1246  Fuslee,  to  the 
half  of  1257Fu8lee. 

Hoossein  Buksh,  proprietor  of  mouzah  Alumpore,  mortgaged 
that  estate  to  Soondor  Dass  and  Ghunseam  Dass,  (father  and 
Bon)  for  ten  years,  from  1288  Fuslee  to  1248  Fiialee,  under  a 
rukmnamah  bhog  bimduk.  In  the  year  1886,  Hoossein  Buksh  desir- 
ed to  sell  the  estate  to  Aitma  Ram,  and  haying  deposited  in  Court 
Ks.  1,000,  the  amount  of  the  mortgage  money,  applied  to  redeem. 
The  Court  on  the  19th  August  1886  passed  an  order  in  the  Mis- 
cellaneous Department,  for  redemption.  The  mortgagees  ap- 
pealed to  the  Sudder  Dewanny  Adawlut,  and  that  Court,  under 
Orders  dated  24th  May  and  24th  June  1887,  cancelled  the  pro- 
ceeding of  the  Judge  as  held  improperly  in  the  absence  of  a 
regular  suit  to  redeem,  and  of  any  adjustment  of  accounts  as 
required  by  law,  and  directed  the  reinstatement  of  the  mortga- 
gees. It  was  in  contemplation  to  take  the  requisite  steps  for 
redemption,  when,  in  order  to  obviate  delay,  the  parties  arranged 
the  matter  among  themselves,  by  Aitma  Ram  placing  in  the 
hands  of  a  muhajun  the  sum  of  Rs.  1,800,  which  the  mortgagees 
consented  to  accept  in  satisfaction  of  their  claims  in  full,  and  by 
the  latter  filing  a  sooieknamah  in  Court  through  their  vakeel  on 
the  7th  September  1887,  to  the  effect,  that  they  were  satisfied, 
and  that  they  relinquished  all  demands  on  the  mortgaged  pro- 
perty. It  is  contended  by  the  plaintiffs  that  Aitma  Ram  with- 
drew the  money  lodged  in  the  muhajun's  hands,  that  the  sooiek- 
namah was  invalid,  and  did  not  take  effect,  and  that  they  are 
consequently  in  a  position  to  sue  to  be  replaced  in  possession  as 
mortgagees. 

The  main  pleas  of  the  defendant  are,  that  the  suit  is  barred  by 
lapse  of  time^  the  plaintiffs  never  having  obtained  possession 
under  the  order  of  the  Sudder  Court,  and  that  the  plaintiffs, 
after  the  formal  tender  of  a  ioolehnamah,  are  not  at  liberty  to  sue 
for  possession. 

The  Principal  Sudder  Ameen  held  with  respect  to  the  plea  in 
bar,  that  there  existed  indications  of  the  temporary  possession  of 
the  plaintiffs  under  the  injunction  of  the  Sudder  Court, 
though  it  is  evident  from  the  wording  of  his  judgment  on  this 
point,  that  he  entertained  some  doubt,  whether  it  were  an  actual 
and  bond  fide  possession,  or  a  mere  type  of  possession,  such  as  is 
furnished  by  a  dukkulnamah  put  in  by  the  nazir  of  the  Court,  in 
obedience  to  an  order  issued  to  him.  With  regard  to  the  iooleh- 
namah,  it  was  the  opinion  of  the  Principal  Sudder  Ameen  that 
the  tender  of  that  document  by  the  plaintiffs,  uncharged  as  it  is 
with  any  conditions,  and  containing  a  full  and  formal  surrender 
of  all  claims  on  the  mortgaged  property,  is  wholly  incompatible 
with  the  asserted  right  to  recover  possession.     If  the  money 
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lodged  in  the  banker's  hands  by  Aitma  Ram  was  not  received  bj 
the  plaintiffs^  the  plaintiffs  might  sne  for  it.  Accordinglj,  ths 
Principal  Sudder  Ameen  threw  out  the  claim. 

I  concur  in  the  judgment  passed  by  the  Court  below.  The 
900lehfMmah  was  filed  by  Soondur  Dass  and  Ghunaeam  Daas 
through  their  duly  constituted  vakeel.  In*  its  letter  not  less  than 
in  its  spirit^  it  is  a  complete  renunciation  of  all  demands  on  the 
estate  which  they  had  held  in  mortgage.  It  is  true  that  the  son 
Gbunseam  Dass^  in  consequence^  as  it  would  seem,  of  some  dis- 
pute with  the  purchaser  Aitma  Ram^  afterwards  presented  a 
petition  for  the  recall  of  the  soolehnamah,  on  the  plea  that  he  was 
not  a  party  to  it;  but  this  application  was  unheeded  by  the  Judge^ 
and  the  case  was  struck  off  the  file  in  virtue  of  the  swdektMmak, 
with  a  full  knowledge  at  that  time  possessed  by  the  Judge,  and 
a  notice  by  him  in  his  roobakaree,  of  the  attempted  revocation. 
The  plaintiffs  were  not  then  allowed,  nor  can  they  now  be  allowed 
to  recede  from  an  act  advisedly  performed.  The  appeal  is  dis- 
missed. 

The  7th  Julp,  1851. 

fA.  W.  Begbie,\  r^^^^ 
Pmen/ :  4  H.W.Dbane,   J ^^^9^^ 
LS.  S.  Brown,  Offg.  Judge. 

{Special  appeal  from  the  decision  of  8. 
Fra$er,  Esq.,  Judge  of  Bareillf,  dated 
26th  July  1850. 

HsBKA  Singh  and  others,  fPlaintijffsJ,  Appellants, 

versus 
Btan-oollah  and  others,  (Defendants),  Respondents. 
The  particulars  of  this  case  are  stated  in  the  printed  decisions 
of  the  month. 

A  special  appeal  was  granted  to  determine,  whether  the  Judge's 
decision  is  according  to  law. 

The  plaintiffs  sued  under  a  hereditary  title  for  the  separation 
and  possession  of  the  lands  of  Gtingapore  Belah  attached  to 
puttee  Duttee,  engagements  for  which  had  been  refused  by  them 
at  the  time  of  Settlement,  with  arrears  of  profits.  The  Princi- 
pal Sudder  Ameen  recognized  the  proprietary  right  as  belonging 
exclusively  to  plaintiffs,  and  decreed  the  possession  and  separation, 
but  dismissed  the  claim  to  profits,  and  declared  the  nudgoozaree 
right  to  be  in  abeyance,  ^e  Judge  in  appeal  concurred  in  the 
finding  of  the  lower  Court  on  the  facts  of  the  case,  and 
noticed  the  obvious  error  committed  by  the  Principal  Sudder 
8 
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Ameen  in  decreeing  during  the  currency  of  the  existing  engage- 
ments^ possession  and  separation  to  a  proprietor  who  had  been 
excluded  by  his  own  act,  but  proceeds  to  observe^  ''The  present 
suit  has  evidently  been  brought  with  a  view  to  disturb  the  Set- 
tlement, but  as  tiie  Settlement  was  perfectly  regular,  the  action 
will  not  lie,  and  under  any  circumstances  the  claim  is  not  regu- 
larly assessed/^    On  these  grounds  a  nonsuit  was  declared. 

The  Judge's  decision  leaves  it  in  doubt  on  which  of  the  two 
grounds  the  nonsuit  was  based,  but  as  the  C!ourt  do  not  find 
that  any  objection  was  taken  to  the  suit  by  the  opposite  party  in 
either  Court  on  the  score  of  undervaluation,  or  that  there  was 
any  self-evident  infraction  of  the  rule  in  Clause  1,  note  to  Arti- 
cle 8,  Schedule  B,  Regulation  X.  of  1829  to'  call  for  a  nonsuit, 
they  regard  the  intention  of  the  Judge  to  have  been  rather  to 
nonsuit  on  the  first  ground,  and  they  see  no  reason  to  interfere 
with  the  decision,  whiph  is  consonant  with  the  decision  of  the 
Court  in  a  parallel  case,  Mookut  Singh,  versus  Urjoon  Singh,  No. 
166,  9th  September  1850,  The  plaintiffs  having  sued  for  what 
the  Courts  cannot  give  them,  an  order  of  dismissal  of  the  suit 
would  have  been  more  regulair,  but  the  appellants  cannot  be 
placed  in  consequence  of  their  appeal  in  a  worse  position  than 
before,  and  the  appeal  is  therefore  dismissed  with  costs. 


The  7th  Jvly,  1851. 

{A.  W.  Begbie,! 
H.  W.  T>EJMZ,  J  Judges, 
S,  S.  Brown,  Offg.  Judge. 

C  Special  appeal  from  the    decision    of 
Cask  No.  47  or  1851.  <      C.  Allen,  Esq.,  Judge  cf  Furruckabad 

(^     doled  6/A  September  1850. 

KooNwuR  GooKDiAL  SiNGH,  (PlavfitiffJ,  Appellant, 

versus 

EooNwuR  RosHUN  SiNGH,  (Defendants),  Respondents. 

This  case  will  be  found  reported  at  pages  192  and  198  of 
the  printed  decisions  for  Furruckabad  for  the  month  of  Sep- 
tember last. 

A  special  appeal  was  admitted  to  try,  '^  whether  the  Judge's 
declaration, '  that  the  award  of  a  private  arbitration  for  money 
cannot  be  made  the  sole  ground  of  a  decree;'  and  his  dismissal 
of  the  suit,  because  with  that  exception  'of  the  award  there  is  no 
proof  in  this  case  of  the  liability  of  the  appellant  for  the  sum 
demanded,'  be  agreeable  to  law  or  otherwise,'* 
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The  Court  observe  that  the  question  mooted  in  the  certificate 
of  special  appeal  has  already  been  decided  bj  this  Court  in  the 
case  of  Punchum,  kusso^Uumf  appellant,  venui  PurumBookh, 
respondent^  under  date  14th  January  1846,  in  which  Hie  cause 
of  action  was  precisely  the  same  as  in  the  present  case.  On  that 
occasion  the  Court  ruled,  that  *^  the  engagement  to  arlMtrate,  and 
to  fulfil  any  award  which  may  be  passed  thereon,  most  be 
regarded  in  the  same  light  as  any  other  engagement  between 
parties,  capable  of  fulfilment,  and  the  plaintiff  may,  therefoie, 
bring  his  action  to  recover  any  amount  adjudged  by  the  arbi- 
trators to  be  due  to  him/'  l%e  rule  above  recited  must  govern 
the  present  case  also,  and  the  Court,  accordingly,  annul  the 
decision  of  the  Judge,  and  remand  the  case  to  be  tried  on  its 
merits,  or  in  other  words,  that  enquiry  may  be  made  into  the 
fact  of  arbitration,  which  is  denied  by  the  respondent,  and 
judgment  passed  agreeably  to  the  result  of  that  enquiry.  The 
Court  do  not  understand  the  Judge  to  have  recorded  any  opinion 
on  this  point.  Had  such  been  the  case,  the  i^peal  might  have 
been  at  once  disposed  of  by  this  Court,  without  the  necessity  of 
ft  remand. 

The  Sth  July,  1851. 

fA.  W.    BSOBIE,        \   T  A 

Present:  J  H.  W.  Deanb,     /•^"^^^*> 
LS.  S.  Brown,  Offg.  Judge. 

{Special  appeal  from  the  decision  of  R.  J. 
Tayler,  Esq.y  Judge  of  Jounpore,  dated 
\hth  August  1850. 

MuJJoo  Singb,  (Plaintiff),  Appellant, 

versus 

Bajah  Sheo  Ghoolam  Doobe,  (Defendant),  Respondent, 

This  case  will  be  found  reported  at  pages  92  and  98  of  the 
printed  decisions  for  Zillah  Jounpore  for  the  past  year. 

A  special  appeal  was  admitted  to  determine,  ^'  whether  the  rea- 
sons assigned  by  the  Judge  toit  giving  a  decree  in  favor  of  the 
defendant  agreeably  to  the  jumma6undee  papers  are  sufBkcient, 
and  according  to  law/' 

The  Court  are  of  opinion  that  the  decision  of  the  Judge  is 
erroneous^  and  cannot  be  sustained,  the  reasons  assigned  by  him, 
for  dismissing  the  appellant's  claim,  are  stated  to  be  ^^  because 
the  ishteeltar  at  the  Settlement  Court  was  published  after  the 
decree  was  granted,''  and  because  '*  the  plaintiff  neither  objected 
or  petitioned  to  have  the  jummabundee  altered,"  and  it  is  further 
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stated  that  '^  each  year's  jtMnmodiMcifee  exhibited  the  land  and  jmno 
xna^  as  stated  by  the  defendant/^  The  Court  observe,  that  it  is 
apparent  on  the  record,  that  so  far  back  as  December  1840,  the 
rate  per  beegah,  payable  by  the  appellant,  had  been  fixed  by  a 
regular  decree  of  the  Civil  Court  at  one  rupee,  and  that  in  1847, 
the  defendant  obtained  a  decree  against  the  appellant,  for 
Ks.  54-11  on  54  beegahs  14  biswahs  of  land;  being  exactly 
the  rate  previously  fixed  by  the  decree  of  1840.  The  demand 
maw  made  by  the  defendant  is  for  Bs.  68-6,  on  the  above  quan- 
tity of  land,  being  at  the  aihaneed  rate  of  Bs.  1-4  per  beegah. 
TIjmb  statement  of  the  respondent,  therefore,  that  theiqppellant  has 
always  cultivated  this  land,  at  the  rent  now  sued  for,  and  the 
remarks  of  the  Judge,  that  "  each  jeBX^B  jummaiundee  exhibited 
the  land  and  jumma,  as  stated  by  the  defendant,'^  are  not  correct, 
and  it  is  clear,  that  the  jummabwidee  afiixed  at  the  Collector's 
Office,  which  the  Judge  recognizes  as  the  only  legitimate  stand- 
ard, whereby  to  regulate  the  demands  of  the  zemindar  on  the 
cultivators,  has,  in  the  present  instance  at  least,  been  set  aside, 
and  superseded  by  the  subsequent  decree  obtained  by  the 
defendant  himself  in  1847. 

The  Court  for  the  reasons  above  recorded,  reverse  the  deciaiou 
of  the  Judge,  and  uphold  the  decision  of  the  Court  of  first 
instance,  which  is  in  their  opinion  in  accordance  with  the  law. 

The  Sth   July,  1851. 
Present: 


f;  \  H.  W.  Dbanb,     J^^^' 
[S.  S.  Brown,  Ofg.  Judge. 


{Special  appeal  from    (he   decisum  of 
8.  Fraser,  E$q.,  Judge  of  BareUly, 
dated  27/A  September  I860. 
Laueb,   (  Plaintiff JyAppellard, 
versus 
Thakoob  Motis  Singh  and  others^  (Defendants), 
RespondefUs. 
Tor  the  particulars  of  this  case,  the  reader  is  referred  to  the 
printed  decisions  of  the  ZiUah   Courts  for   September    1850; 
page  189. 

A  special  appeal  was  admitted  to  try,  whether  the  Judge  was 
authorized  to  set  aside  the  plaintiflPs  claim  of  preemption. 

The  Court  are  of  opinion  that  the  main  point  on  which  the 
decision  in  the  present  suit  must  turn  has  not  been  tried  by  the 
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Judge.  The  plaintiff's  claim  of  preemption  has  been  rejected, 
on  the  ground  of  delay  to  urge  it,  but  under  the  wajib-iol-urz 
of  Setttement,  it  was  not  competent  to  Mookram,  the  seller,  to 
dispose  of  the  property  to  a  stranger,  until  the  plaintiff,  Laljee, 
had  been  allowed, the  option  of  purchase,  and  had  declined  to  pur- 
chase. It  is  asserted  by  the  seller  that  he  duly  made  an  offer 
t6  Laljee,  while  it  is  pleaded  by  Laljee,  on  the  other  hand,  that 
the  transaction  was  studiously  concealed  from  him.  It  wUl 
depend  on  the  value  which  the  lower  Court  may  attach  to  these 
pleas,  whether  the  claim  of  Laljee  is  sustainable  or  not. 

The  suit  is  therefore  sent  back  to  the  Judge,  in  order  that 
he  re-try  it  with  reference  to  these  observations. 

7%^  8/A  July,  1851. 
Present . 


CA.  W.  Beobie,     \j^^j^ 
•J  H.  W.  Deane,      ^^^"^V^' 
LS.  S.  Brown,  Offg.  Judge, 


f  Special  appeal  from  the  decision  of  J. 
Case  No.  83  op  1851 J      Lang,  Esq.,  Judge  of  Allahabad,  dated 
I     dth  September  1850. 

RiKEE  Ram,  (Plaintiff J,  Appellant, 

versus 

Zalim  Singh,  (Defendant),  Respondent. 

The  volume  of  the  printed  decisions  for  the  month  contains 
the  particulars  of  this  case. 

A  special  appeal  was  granted  to  try,  "  whether  the  Judge  has 
not  contravened  judicial  usage ;  that  is  to  say,  whether  the  Judge 
is  not  wrong  in  declaring  that  the  plaintiff's  suit  to  set  aside  a 
fraudulent ,  transfer  must  necessarily  be  thrown  out,  because 
the  property  in  dispute  was  not  attached  pending  the  adjudica- 
tion of  the  plaintiff^s  suit  against  Khoshal  Singh,  and  because 
the  deed  held  by  the  defendant  is  registered,  and  that  held  by 
the  plaintiff  not  registered;  whereas  the  claim  of  the  plaintiff  in 
the  present  suit  is  founded  on  the  decree  of  Court,  formerly 
passed  in  his  favor,  not  on  the  deed  of  sale  which  he  holds/' 

The  Judge's  decision  is,  in  the  opinion  of  the  Court,  errone- 
ous. He  has  adopted  so  much  of  the  reasoning  of  the  defendant 
as  is  of  no  force,  and  has  omitted  a  finding  on  the  only  plea  in 
defence,  the  proof  of  which  would  justify  the  Court  in  with- 
holding from  the  plaintiff  the  decree  he  seeks.  It  was  nothing 
for  the  defendant  to  plead  in  answer,  and  for  the  Judge  to  urge 
in.  his  decision,  that  the  plaintiff  did  not  attach  the  property 
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pending  tbe  adjudication  of  his  suit  against  Khoshal  Singh^  for 
if  it  be  established  in  the  present  action^  as  it  has  apparently 
been  established  in  the  snit  brought  by  plaintiff  against  Khoshal 
Singh,  that  the  plaintiff  is  the  rightful  owner  of  the  disputed 
land;  the  plaintiff  cannot  lose  by  his  failure  to  attach  what  it 
was  not  in  the  power  of  Khoshal  Singh  to  alienate  to  the  present 
defendant.  As  little  to  the  purpose  is  it  for  the  Judge  to  insist 
in  his  decision  on  the  plea  in  defence,  that  the  deed  of  sale  to 
Zalim  Singh  was  registered,  and  the  deed  of  sale  to  the  plaintiff 
not  registered,  for  whenever  a  registered  deed  invalidates  under 
Act  XIX.  of  1843,  an  unregistered  deed,  it  is  an  express  proviso 
of  that  law  that  the  "  authenticity''  of  the  registered  deed  "  be 
established  to  the  satisfaction  of  the  Court."  The  real  point 
to  be  tried  in  the  present  suit,  and  on  which  both  parties  have 
joined  issue,  is  contained  in  the  third  plea  in  defence,  viz. ''  that 
the  byenaihah  in  the  plaintiff's  name  is  fraudulent,  and  that  no 
money  was  ever  paid  to  Khoshal  on  it.''  If  this  plea  be  proved, 
the  decree  held  by  the  plaintiff  against  Khoshal  Singh  cannot 
stand,  being  based  on  a  fictitious  transfer;  if  it  be  not  proved, 
the  plaintiff  is  entitled  to  a  decree  in  the  present  action,  and 
it  will  avail  Zalim  Singh  nothing  that  he  '^  really  purchased 
the  estate,"  because,  in  the  event  last  supposed,  he  will  have 
purchased  what  did  not  belong  to  the  seller. 

The  suit  is  remanded  to  the  Judge  for  retrial  with  reference 
to  the  above  remarks. 

The  10/A  July,  1851. 
Present:  S.   S.  Brown,  Offg.  Judge. 


Case  No.  81  op  18B1.^ 


' Regular  appeal  from  the  decision  of  Moul- 
vee  Abdool  Azeez,  Principal  Sudder 
Ameen  of  GhazeeporCy  dated  \2th  De- 
cember 1850. 

Ramboop  Sinou  and  others,  {Plaintiffs),  Appellants, 

versus 

.  Ramdehul  Singh  and  others,  (Defendants),  Respondents. 

Suit,  for  proprietary  possession  of  100  beegahs  oMand  in 
talooqah  Koondeshur,  and  for  Rs.  10,995  proceeds  of  the  same, 
from  the  year  1247  to  1256  Fuslee,  total  estimate  of  suit 
Rs.   14,995. 

The  plaintiffs  brought  an  action  in  1837  against  the  defend- 
ants to  recover  the  value  of  produce.  The  suit  ended  in  a 
compromise  between  the  parties,  defendants  agreeing  to  make 
over  to  plaintiffs  100  beegahs  of  land  in  proprietary  possession 
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mt  a  fixed  rent  of  Bb.  75.  Ten  years  afterwards^  plaintiff  ^yptiad 
in  the  Miscellaneons  Department  for  execution  of  ikeMOolehmenmk, 
but  the  application  was  refused,  and  he  wasr^erredto  a  regular 
suit.  An  application  was  then  made  for  permission  to  institute 
a  suit  in  formd  pauperii,  which  after  the  usual  enquiry  was 
rejected.  In  the  meantime  the  twelve  years,  from  the  date  of  the 
sooUknamakj  had  lapsed,  and  the  suit  was  brought  seren  mcnths 
after  the  term. 

Defendants  advanced  the  plea  of  limitation,  and  the  Principal 
Sudder  Ameen  admitted  it.  He  observed  that  possession  at 
any  period  within  the  limitation  was  not  aUeged,  and  that  the 
application  for  leave  to  sue  as  pauper  could  not  save  the  lapse. 
He  rejected  the  plaintiffs'  argument,  that  the  ord»  in  the 
Miscellaneous  Department  new  dated  his  cause  of  action.  For 
these  reasons  the  suit  was  dismissed. 

The  plaintiffs  have  renewed  their  reasons  in  appeal,  and  urge 
that  the  defendants  did  acknowledge  their  possession  oi  80 
beegahs  of  the  land,  in  a  petition  filed  by  them  in  the  Miscella- 
neous Department  in  1847,  in  answer  to  their  application  for 
execution,  and  it  appears  that  such  acknowledgment  was  mads, 
but  the  plaintiffs  in  their  replication  in  the  lower  Court  direct- 
ly denied,  that  the  80  beegahs  in  question  were  part  or  parcel  of 
100  beegahs  now  sued  for,  and  they  cannot?"  now  be  permitted 
to  take  up  different  ground  in  their  appeal.  The  other  reasons 
in  the  judgment  are  supported  by  rule  and  precedent,  for  whidi 
it  is  enough  to  quote  the  decision  of  the  Court  of  the  27th  May 
1850,  No.  236,  and  the  Construction  No.  813  in  re^rd  to  the 
insufficiency  of  an  application  in  formd  pauperis,  ^ndof  a  miscel- 
laneous application  to  save  the  limitation.  The  appeal  is 
dismissed^  without  summoning  the  respondents. 

The  14/A  July,   1851. 

W.    BeGBIE,       1    r   ^ 


Present:     -|  H.  W.  Deanb,     J 

LS.  S.  Beown,  Offg.  Judge. 

rRegular  appeal  from  the  deeieum   of 

«       vT  *  «<m  -..  iQRA    J      Mohumed  Ruzee-ooddeenKhan,  Prm- 
Case  No.  220  or  1850.  ^      ^^^  ^^^^    ^^^^  ^^  Mlygurk, 

L     dated  26/A  Juguet  1850. 
Syed  Ali  and  Mussumat  Jeeonee,  fPlaintiffiJ,  jippellanis, 

versus 
800LTAN  Ali,  Neeaz  Ali  and  others,  f Defendants  J,  Respondents^ 
The  plaintiffs  sue  for  possession  and  partitiiHi  often  biswaihm 
in  five  several  mouaahs,  in  pergunnah  Attrowlee^xiUa}i  Allygurh, 
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together  with  woiUdt,  and  for  a  share  in  the  above  proportion  to 
certain  building  ground^  ^ghs  and  dwelling  houses.  The  full 
value  of  the  suit  is  Rs.  12,856-3. 

The  main  portion  claim  of  the  plaintiffs  is  founded  on  here- 
ditary  right:  Syed  Ali  is  the  son  of  Mussumat  Jeeonee,  and  the 
defendants,  Seoltau  Ali  and  Neeas  Ali,  are  uncles  of  Syed  Ali. 
The  pedigree  is  as  underneath. 

Moosee  Kuza. 

I 


Nowaiosh  All,  Kudrat  Ali, 


Neeu  Ali— Sooltan  Ali— Moutaz  AU, 


Syed  AH. 

The  plaint  sets  forth  that  Nuwazush  Ali,  the  grandfather  of 
Syed  Ali,  disinherited  his  son  Neeas  Ali,  on  account  of  his  ill 
repute,  and  made  over  by  Mbbehnamah  all  his  property  to  his 
two  remaining  sons,  Sooltan  Ali  and  Moutaz  Ali.  These  latter 
were  placed  in' possession,  and  an  allowance  of  Rs.  4  per  mensem 
was  made  to  Neeaz  Ali,  of  which  the  payment  was  provided  by 
an  ttrarmimaA  executed  by  the  two  brothers  of  Neeaz  Ali.  Sooltan 
AU  and  Moutaz  Ali,  (father  of  Syed  Ali),  were  found  to  be  in 
joint  possession  at  the  Settlement  in  1838  a.  d.  In  1249  Fuslee, 
Moutaz  Ali  died,  leaving  the  plaintiff,  Syed  Ali,  then  twelve 
years  old,  another  son  aged  two  years,  and  a  widow,  the  plaintiff, 
Mussumat  Jeeonee.  Sooltan  AU  took  advantage  of  the  minority 
of  his  nephews  to  establish  himself,  and  has  recorded  in  the  khc'* 
wut  papers  of  1251  Fuslee,  with  the  object  of  defrauding  the 
plainti^,  that  the  plaintiffs  are  entitled  merely  to  an  allowance 
in  land  and  money,  specified  as  93  beegahs  6  biswahs,  and  Rs.  30 
nuUikana. 

Sooltan  Ali  answers,  that  the  date  of  the  Mbbehnamah  is  not 
given,  nor  is  the  document  itself  produced.  It  is  asserted  that 
Neeaz  Ali  was  not  disinherited,  as  alleged,  and  that  Moutaz  Ali, 
father  of  Syed  Ali,  has  never  been  in  possession.  Nowazush  Ali 
and  Kudrut  Ali,  resigned  the  malgoozaree  of  the  five  mouzahs, 
and  from  1213  Fuslee  to  1227  Fuslee,  the  Settlement  was  made 
with  farmers.  At  the  Settlement  of  125^8  Fuslee,  Nowazush  Ali 
had  beoome  blind,  and  about  the  same  time  Kudrut  Ali  died. 
The  defendant^  Sooltan  Ali,  applied  for  revenue  engagements  on 
the  part  of  Nowazush  Ali,  and  the  durkhast  was  accepted,  Neeaz 
Ali  was  pensioned  off,  and  Nowazush  Ali,  having  reason  to  be  dis- 
satisfied with  Moutaz  Ali,  placed  Sooltan  Ali  in  sole  possession. 
On  the  9th  June  1820,  Nowazush  AH  constituted  by  formal  deed, 
Socdtan  Ali  his  sole  heir,  and  Sooltan  Ali  obtained  from  the  Col- 
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lector  an  engagement  in  his  own  name^  with  the  assent  of  Motee 
Begum^  widow  of  Kudrut  Ali.  In  1231^  an  allowance  in  land 
and  money  wa&  made  to  Moutaz  Ali  bj  his  brother  So<dtan 
Ali^  and  it  was  enjoyed  by  Moutaz  Ali  during  the  rest  of  his  life. 
Moutaz  Ali  living  and  dying  in  a  separate  residence^  Syed  Ali, 
it  is  said^  has  succeeded  to  that  allowance  which  was  drawn  by 
his  father  for  twenty  years^  by  himself  during  seven  years;  and 
to  set  up  a  present  title  on  a  hibbehnamahis  not  permissible^  siniQe 
according  to  Construction  942^  a  person  who  has  received  a  main- 
tenance from  his  family  is  precluded  from  laying  claim  to  a  share 
in  the  family  estate.  Moreover  the  plaintiff,  Syed  Ali,  on  the 
21st  November  1849,  reported  at  the  Attrowleethannah,  that  300 
kuUcha  beegahs  of  seer  land,  belonging  to  him^  had  been  confiscated 
by  Sooltan  Ali,  and  that  Sooltan  Ali  entertained  designs  on 
his  life.  No  hibbehnamah  was  put  forward  at  the  recent  Settle- 
ment in  behalf  of  the  plaintiffs,  and  in  the  roobakaree  of  23rd 
February  1838,  Sooltan  Ali  is  recorded  as  lumburdar,  engage- 
ments having  been  taken  from  him  for  all  the  five  villages,  from 
1246  Fuslee  to  1265  Puslee. 

Neeaz  Ali  replies  that  he  was  not  disinherited,  that  no  hMek- 
namah  was  executed,  nor  any  ikramamah.  Descendants  of  Kud- 
rut Ali  are  living,  and  they  are  entitled  to  share  in  the  property 
of  the  common  ancestor.  At  the  Settlement  of  1228  Fuslee, 
the  engagers  were  Nowazush  Ali  and  Sooltan  Ali,  and  the  res- 
pondent Neeaz  Ali  was  allowed  by  his  father  Us.  4  per  m^isem. 
After  the  Settlement  of  1228  Fuslee,  Sooltan  Ali,  acting  under 
the  authority  of  Nowazush  Ali,  made  a  provision  for  Moutaz  Ali, 
as  above  specified,  and  in  like  manner  arranged  for  the  mainte- 
nance of  other  members  of  the  family.  At  the  last  Settlement, 
the  claims  of  other  branches  of  the  family  were  not  attended  to, 
nor  can  those  of  the  plaintiffs  be  taken  into  consideration. 

In  replication  the  plaintiffs  urge^  that  the  hibbehnamah^  though 
not  forthcoming,  is  proved  to  have  existed  by  a  reference  to  the 
khewut  papers  of  1247  Fuslee,  and  to  the  putwarree's  andqanoon- 
goe's  records. 

The  Principal  S  udder  Ameen  observes,  that  Nowazush  Ali  was 
formerly  in  possession  as  of  hereditary  right,  and  that  according 
to  the  plea  of  the  defendants,  Nowazush  Ali^  on  the  9th  June 
1820,  drew  up  Kfnookhieeamamah,  in  virtue  of  which  he  constituted 
his  son  Sooltan  Ali,  head  and  representative  of  the  family,  the 
name  of  Nowazush  Ali  being  also  recorded  in  the  Settlement 
papers  with  that  of  his  son  Sooltan  Ali.  The  suit,  in  the  opinion 
of  the  Principal  Sudder  Ameen,  is  not  barred  by  lapse  of  time, 
though  that  plea  is  put  forward;  for  the  Principal  Sudder  Ameen 
does  not  regurd  the  paper  of  the  9th  June  1820^  as  exclusively 
vesting  Sooltan  Ali  with  the  territorial  possession  of  the  family. 
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but  only  as  pointing  him  ont  as  the  fittest  manager  of  the  family 
interests;  and  inasmuch  as  Nowazush  Ali  died  subsequently 
to  the  Settlement  in  1838^  the  claim  is  brought  within  the  legal 
'  period.  In  regard  to  Neeas  Ali^  the  Principal  Sudder  Ameen 
remarks  that  he  has  asserted  indeed  that  an  allowance  of  Rs.  4 
per  mensem  was  made  to  him ;  but  it  is  evident  that  this  asser- 
tion has  been  made  at  the  bidding  of  Sooltan  Ali;  and  since 
it  is  shown  by  the  answer  of  Neeas  Ali  that  there  are  other 
living  descendants  of  Nowasush  Ali^  the  plaintiffs  cannot^  to 
the  prejudice  of  the  interests  of  those  parties^  succeed  to  the 
half  share  of  the  entire  property;  though  beyond  question  the 
plaintiffs  are  entitled  to  some  portion  of  the  property.  The 
Principal  Sudder  Ameen  accordingly  dismissed  the  suit^  but 
ilrith  this  reservation  in  favor  of  the  plaintiffs^  that  nothing 
contained  in  his  present  decision  shall  operate  to  prevent  the 
plaintiffs  coming  again  into  Court,  in  order  to  the  establish-, 
ment  of  their  title  to  such  portion  of  the  estates  as  lawfully 
devolves  on  them. 

The  main  pleas  in  appeal  are,  that  Neeaz  Ali  himself  avers 
that  he  has  been  pensioned,  and  lays  no  claim  to  possession, 
content  with  the  provision  assigned  him,  and  that  it  is  idle  to 
say  that  Neeas  Ali's  answer  has  been  dictated  by  Sooltan  Ali. 
In  regard  to  the  Principal  Sudder  Ameen^s  declaration  that  there 
exist  other  heirs  of  Nowasush  Ali,  the  information  on  that  head 
has  been  gathered,  the  appellants  contend,  entirely  from  the  repre- 
sentation of  the  defendant  Neeaz  Ali.  The  point  to  be  tried  is, 
whether  Sooltan  Ali  and  Moutaz  Ali  held  jointly  after  their 
father's  death,  and  the  appellants  urge  that  the  documentary 
evidence  to  this  fact  is  ample,  and  that  the  Principal  Sudder 
Ameen  should  confine  his  judgment  to  the  points  at  issue 
between  the  parties.  It  is  added  that  the  lower  Court  has  allow- 
ed separate  costs  for  Neeaz  Ali  and  Sooltan  Ali,  notwithstanding 
that  their  replies  are  to  the  same  purport. 

The  Court  collect  from  the  record  clear  proof  of  the  fact  that 
the  share  claimed  was  held  by  Moutaz  Ali,  father  of  the  plaintiff 
Syed  Ali,  up  to  the  time  of  the  death  of  Moutaz  Ali,  which 
event  took  place  in  1249  Fuslee,  or  about  1842  a.  n.  In  the 
tufreek  thoke  puttee  drawn  out  on  the  14th  April  1838,  it  is 
recorded  that  Sooltan  Ali  appeared  and  said  ^^  my  brother 
Moutaz  Ali  and  myself  are  in  joint  possession,  and  we  will 
manage  the  maiffoozaree  jointly.^'  This  paper  is  signed  by  Sooltan 
Ali,  Moutaz  Ali,  and  the  village  putwarree.  Again  in  the  paper 
of  mutation  of  names  for  1249  Fuslee,  it  is  set  down  that  Syed 
Ali  aged  twelve  jrears,  Soojad  Ali,  aged  two  years,  and  Mussnmat 
Jeeonee  are  the  surviving  relatives,  viz.  sons  and  widow,  of 
Moutaz  Ali.  Further  the  kgfeeut  column  of  the  paper  of  changes 
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in  the  lumburdarte  for  1251  Futlee^  contains  the  foltowing: 
^^Sooltan  Ali  it  lumburdar;  up  to  the  end  of  1250  Fuslee^  the 
widow  and  sons  of  Moutas  Ali  remained  in  possession^  and  the 
lumburdar  has  this  year^  (1251  Fuslee)^  assigned  93  faeegaha  6 
biswahs  to  the  family  of  the  late  Moutaz  Ali/'  Thus  is  com- 
pletely refuted  the  statement  of  the  defendant^  Sooltan  Ali,  that 
his  father  excluded  Moutaz  Ali  from  the  inhmtance  as  well  as 
Neeas  Ali^  even  if  the  fact  of  Nowasush  Ali  having  assodsted 
himself  at  the  Settlement  of  1228  Fuslee,  with  Sooltan  Ali  were 
not/ in  itself^  a  sufficient  indication,  that  it  was  not  the  intention 
of  Nowazush  Ali  to  invest  Sooltan  All  with  the  sole  proprietorship, 
but  simply  with  the  management  of  the  family  estate.  As 
respects  the  hibbehnamah  said  to  have  been  executed  by  Nowa- 
xush  Ali,  the  Court  remark  that  that  document,  when  proved, 
would  be  adverse  indeed  to  any  .claim  which  might  be  brought 
by  Neeaz  Ali  on  the  ancestral  property,  but  proof  of  it  is  not 
essential  to  the  support  of  a  claim  brought  by  the  heirs  of  Moutaz 
Ali  against  Sooltan  Ali.  It  is  not  necessary  in  the  present  action, 
Neeaz  Ali  not  being  a  plaintiff,  to  determine  the  validity  or 
invalidity  of  the  hibbehnamah^  but  it  may  be  observed  incid^i* 
tally^  that  the  kheumt  papers  drawn  out  in  1247  Fuslee,  make 
mention  of  a  hibbehnamah  and  of  the  allowance  to  Neeas  Ali  in 
lieu  of  his  share,  and  when  to  this  it  is  added  that  Neeas  Ali  has 
never  been  recognized  at  the  Settlement,  and  that  he  himself 
allows  that  a  pension  was  granted  to  him,  the  existence  during 
the  life-time  of  Nowazush  Ali,  and  execution  by  him  of  an 
instrument  similar  in  effect  to  the  hibbehnamah,  is  scarcely  open 
to  question.  The  Principal  Sudder  Ameen  has  no  authority 
whatever  for  asserting  that  Neeaz  Ali  admits  the  pension, 
because  instructed  to  admit  it  by  Sooltan  Ali,  and  it  was  whi^y 
beyond  the  province  of  the  Principal  Sudder  Ameen  to  cast 
about  him  for  impediments  to  a  decree  in  favor  of  the 
plaintiffs,  in  the  shape  of  possible  claims^  which  are  not 
advanced  by  distant  collateral  relatives.  The  share  now 
demanded  was  held  by  Moutaz  Ali  up  to  the  time  of  his 
death,  which  occurred  within  twelve  years  from  the  date  of 
the  suit ;  it  was  held  by  the  heirs  of  Moutaz  Ali  for  a  short  time 
after  his  deaths  until  they  were  illegally  ejected  by  Sooltan  Ali. 
The  title  of  the  plaintiffs^  therefore,  to  succeed  to  the  share  of 
Moutaz  Ali  under  the  general  law  of  inheritance,  is  not  to  be 
resisted* 

The  Court,  for  the  above  reasons,  reverse  the  judgment  6[  the 
^incipal  Sudder  Ameen,  and  pass  a  deeret  in  favor  of  the 
plaintiffs. 
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The  14Uk  July,  1851. 

fA.  W.  BsoB»,\  ,  . 
Praent:  4.  H.  W.  Dbanb,/*'**^**' 

t.S.  S.  Brown,  Ofg.  Judge. 

C Regular   appeal  from   the   decukm  tf 

Ca«  No.  54  OF  1849.  J      f^V^  AbdoolAj^eez,  PrhunpiU  Snd^ 

I      der  Ameen  of  Goruckpore,  dated  2Srd 
L     December  1848. 

MuNoo  Lall^  (Plaintiff),  Appellant, 
versm 
NuNDKisuoBB,  Kalbb  Pershad  AND  OTHEBSj  (DrfeudantsJ, 
Respondents. 

Suit,  for  the  recoTcry  of  Ha.  6,826-13-1  J,  wasitdt,  of  a  fourtli 
of  mouzah  Purtappore  and  other  mousahs,  forty-one  in  number, 
from  the  3nd  kist  of  1243  Fuslee,  to  the  end  of  1247  Fualee,  with 
interest. 

The  particulars  of  this  case  are  as  follows.  The  two  parties 
of  the  defendants  belong  to  the  same  family,  and  derive  their 
inheritance  from  their  grandfather.  The  family  remained  united 
up  to  1885;  but  disputes  breaking  out  between  them  in  that  year, 
the  defendant,  Kalee  Pershad,  and  his  party  executed  a  deed  of 
sale  for  a  third  of  their  shares  in  the  family  estates  to  the  plain- 
tiff, Munoo  Lall,  on  the  31st  October  1835.  The  deed  was  rois- 
tered on  the  6th  September  of  the  following  year,  and  on  the  same 
date,  application  was  made  by  the  sellers  to  the  Revenue  office 
for  a  dakhil  kharij,  or  registry  of  the  transfer.  The  registry  was 
not  given  until  the  year  1839,  when  the  interests  of  the  several 
parties  in  the  property  were  defined  by  the  Collector  on  the 
occasion  of  the  general  Settlement,  and  the  purchaser  obtained 
possession.  Plaintiff  now  brings  his  action  to  recover  warildt, 
from  the  date  of  his  deed  of  purchase  to  the  several  dates  of 
registry  n  1839,  from  the  sellers  and  the  other  party,  Nund- 
kishore ;  on  the  ground  that  they  had  jointly  obstructed  his 
possession,  and  were  answerable  to  him  for  his  share  of  the 
intermediate  profits. 

The  two  parties  of  the  defendants  answered  separately.  The 
defendant,  Nundkishore,  raised  the  plea  of  limitation,  and  urged 
in  the  second  place,  that  the  deed  of  sale  being  for  a  portion  of  a 
share  which  had  not  been  defined,  and  which  the  sellers  were  not 
at  the  time  in  possession  of,  could  not  entitle  the  holder  of  it  to 
profits,  prior  to  the  dakkU  kharij  of  1839.  The  defendant,  Xalee 
Pershad,  and  his  party  followed  the  same  line  ol  pleading.  They 
declared  that  they  were  not  in  possession  at  the  time  of  the  sale 
or  at  any  period  between  that  date  and  the  dates  of  the  dakhil 
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kkarij,  and  further  pleaded  that  by  a  counterpart  agreement 
executed  by  the  purchaser  the  sale  was  made  a  conditional  onei 
and  that  a  balance  of  the  purchase  money  was  still  due  to  them. 
The  Principal  Sudder  Ameen  did  not  record  any  distinct  opinion 
on  the  liu&itation  plea  or  on  the  assertion  of  the  defendant  Kalee 
Pershad^  in  regard  to  the  non-payment  of  the  price  in  full.  He 
was  of  opinion^  that  the  intermediate  possession  of  the  sellers  was 
not  shown^  and  that  the  sale  transaction  remained  incomplete 
until  the  da^il  khmij  of  1839^  and  holding  the  claim  to  be 
without  foundation^  he  dismissed  the  suit. 

In  appeal  the  same  pleas  and  arguments  have  been  renewed  <m 
both  sides.     The  plea  of  limitation  must  be  at  once  rejected. 
The  suit  was  brought  on  the  13th  November  1847^  and  the  period 
of  the  wasildt  sued  for  is  therefore  included  within  the  prescribed 
term.    In  respect  to  the  merits,  the  Court  consider  the  Principal 
Sudder  Ameen  to  be  in  error  in  holding  the  completeness  of  the 
transaction  between  the  sellers  and  buy^r  to  depend  in  any  way 
on  the  dakhil  kharij  of  1839.    The  only  points  for  consideration 
between  these  parties  are,  whether  the  sellers  were  in  possession 
j||£the  thing  sold,  and  whether  the  purchaser  fulfilled  his  part  of 
"^^^^le  contract,  or  not.     The  circumstance  of  the  sellers,  as 
joint  holders  of  an  undivided  property,  not  having  had  their 
shares  defined  at  the  time  of  the  sale  will  not  affect  the  question, 
if  it  be  shown  that  the  shares  when  defined,  covered  the  interests 
sold  by  them,  and  the  principle,  which  awards  back  profits  to  a 
claimant  by  inheritance,  on  the  establishment  of  his  right  to  a 
distinct   share,  against  the  party  who  dispossessed  him,    will 
equally  govern  the  decision  onthiis  claim.     The  Principal  Sudder 
Ameen  has  grounded  his  finding  in  regard  to  the  dispossession  of 
the  sellers  simply  on  the  fact  that  up  to  the  year  1839,  they  wctc 
contesting  their  rights  with  Nundkishore.     A  directly  opposite 
inference  might  fairly  be  drawn  from  this  circumstance,  and  the 
appellant's  documentary    evidence  is  in  the    Court's  opinion 
sufficient  to  prove,  that  the  respondent,  Kalee  Pershad,  and  his 
party  did  maintain  a  joint  possession  with  Nundkishore  up  to 
that  year.     The  present  denial  of  the  defendants  is  in  effect  a 
pleading  against  the  honesty  of  their  own  acts^n  the  sale  trans- 
action, and  does  not  deserve  further  notice.    Their  assertion  in 
regard  to  the  non-receipt  of  the  price  in  full  is  in  the  Courts 
opinion  equally  unfounded.     Direct  evidence  for  or  against  this 
point  has  not  been  adduced  by  either  party,  and  could  hardly  have 
been  expected  after  so  long  an  interval,  but  the  formal  registry  of 
the  deed  in  1836  followed  by  the  application  on  the  part  of  the 
sellers  for  the  dakhil  kharij,  establish  a  strong  argument  in  favor 
of  the  full  performance  by  the  purchaser  of  his  part  of  the  con- 
ti^act  by  that  date^  and  the  Court  consider  that  the  same  date 
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will  fix  the  date  of  the  claim  for  wasildt  demandable.  In  regard 
to  the  counterpart  agreement  pleaded  by  the  respondents^  the 
Court  find  that  after  the  institution  of  this  suit  it  was  rejected 
by  a  judicial  decision  in  another  suit  between  the  same  parties. 
The  same  reasons  will  be  of  equal  force  in  the  case  of  the  re- 
spondent Nundkishore.  He  has  asserted  throughout  his  posses- 
sion and  enjoyment  of  the  profits  singly  up  to  the  year  1839. 
The  fact  of  a  joint  possession  has  now  been  found^  and  joint 
responsibility  to  the  claim  will  necessarily  follow^  unless  cause 
were  shown  for  exemption^  but  so  far  from  any  special  reasons 
being  pleaded^  the  nature  of  the  defence  set  up  by  the  respon- 
dent^ and  the  eyident  token  which  it  affords  of  collusion  with  the 
other  respondents^  in  order  to  defeat  the  claim^  render  him  justly 
liable  to  a  decree  jointly  with  the  other  party.  The  Court  con- 
sider that  the  appellant  has  established  his  claim  against  the  re- 
spondents from  the  date  of  the  application  for  dakhil  kharij  on  the 
€th  September  1836^  up  to  the  several  dates  of  the  dakhil  kharij 
in  1889^  specified  in  the  plaint.  With  regard  to  the  wasiUU 
suxount  tendered  in  the  lower  Court,  a  general  objection  has 
been  raised  by  the  respondents^  on  the  ground  that  complete 
jummabundee  returns  for  the  several  years  have  not  been  filed^ 
but  the  appellant  has  answered  this  objection  satisfactorily 
by  showing  that  the  returns  were  not  furnished  to  the  Collector's 
Office  before  the  year  of  the  general  Settlement,  and  it  rested 
with  the  respondents  to  prove  that  the  jummabundee  for  1839, 
could  not  justly  be  assumed  as  the  standard  for  the  two  years 
preceding,  which  they  have  failed  to  do.  The  appellant  is  not 
entitled  to  any  interest  up  to  the  date  of  his  suit  in  considera- 
tion of  the  delay  in  bringing  it,  and  this  portion  of  his  claim  is 
disallowed  with  reference  to  the  decision  of  the  Calcutta  Court, 
6th  Februaiy  1886,  Vol.  VI. 

}^*  A  decree  is  accordingly  given  to  the  appellant  in  reversal  of 
the  decision  of  the  lower  Court  for  Rs.  2,372-12,  and  for  interest 
from  the  date  of  suit  to  the  date  of  realization,  with  proportion- 
ate costs. 


21 
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77m  14/A  July,  1851. 


{A.  W.  Bbobib,   "1  ,  j 
H.  W.  Deane,    r"^^''^ 
S.  S.  Bbown^  Offg.  Judge. 


{Special  appeal  from  the  decMon  af 
C.  F.  Thompson,  Eeq.,  Judge  o/Myh 
poorie,  dated  27th  December  1850. 

UuRGOPAL,  (Defendant)^  Appellant, 

versus 

BvLBHiTDDER  Pershab^  (PlamtiffJ,  Respondent, 

For  the  Judge's  report  of  this  case,  see  pages  77  and  78  of  Uie 
printed  decisions  for  zillah  Mynpoorie  for  the  past  year. 

A  special  appeal  was  admitted  ^  to  determine,  whether  the 
reasons  of  the  Judge  and  Principal  Sudder  Ameen  for  refusing 
to  recognize  the  proprietary  right  of  the  defendant  in  the 
baghs  claimed  by  the  plaintiff,  are  sufficient,  or  otherwise/' 

The  Court  cannot  concur  in  the  opinion  expressed  by  the  dllah 
Judge,  in  this  case :  the  particulars  of  which  are  not  quite 
correctly  stated  in  the  pleadings  of  the  parties  which  speak  of 
only  one  garden,  of  which  the  possession  is  disputed:  whereas,  it 
Appears  on  reference  to  the  defendant's  ikramamah,  that  there 
are  two  gardens;  viz.,  one  comprizing  8  beegahs  8  biswahs, 
and  the  other  9  beegahs  8  biswahs.  In  the  ikramawuA 
taken  from  the  defendant,  by  the  Collector,  on  the  occasion 
of  the  auction  purchase,  the  first  garden  is  distinguished  by  the 
words  "  Sewuk  Teeka  Ram,  kageth,  be  tour  lawaris"  the  second, 
by  the  words  "  Bulbhudder  Pershad,  kageth,  be  tour  lawarisJ* 
Thus,  it  appears,  indisputable,  that  the  respondent,  Bulbhudder 
Pershad  was,  at  the  time  of  the  auction  sale  of  the  Tillage, 
in  actual  possession  of  the  two  gardens :  the  Court  cannot  put 
any  other  construction  on  the  fact  of  the  respondent's  name, 
and  that  of  his  deceased  brother,  Teeka  Ram,  being  written 
opposite  to  them,  although  the  additional  words,  "be  tour  Unaaris/' 
would  seem  to  intimate  some  doubt  as  to  the  right  of  posses- 
sion. Be  this  as  it  may,  the  Court  hold,  that  the  appellant, 
as  auction  purchaser  of  the  "  rights  and  interests"  of  the  res- 
pondent is  entitled  to  the  possession  of  these  two  baghs,  in  com- 
mon with  all  the  other  appurtenances  of  the  zemkidaree.  The 
respondent  by  the  act  of  sale,  is  divested  of  every  interest 
theretofore  enjoyed  by  him.  The  Court,  accordingly,  reverse 
the  decisions  of  the  Principal  Sudder  Ameen  and  Judge;  and 
dismiss  the  plaintiff's  suit  with  costs. 

21  A 
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The  \4dh  July,  185L 

Present : 


fA.  W.  Bbgbie,      \  r..^^^. 
I^S.  S.  Brown,  O^.  Judge. 


r  Special    appeal  from    the    decision    of 
Case  No.  124  op  1851 J      F.  P.  BuUer,  Esq.,  OfficuUing  Judge  of 
[^     Furruckabad,  dated  2^th  January  \%^i. 
NuRUNJUN  Singh,  (Defendant),  Appellant, 

versus 

PsRSHAD  SiNOH,  f Plaintiff  J,  Respondent. 

This  case  will  be  found  reported  at  pages  9  and  10  of  the 
printed  decisions  for  eillah  Furruckabad  for  the  present  year. 

A  special  appeal  was  admitted  "  to  determine,  whether  the 
reasons  assigned  by  the  Judge  for  decreeing  in  favor  of  the 
plaintiff's  claim  to  the  bagh,  viz.,  that  his  separate  possession, 
before  the  butwarrah,  and  ever  since  has  been  clearly  proved,  is 
sufficient/' 

The  Court  are  of  opinion  that  the  decisions  of  the  Moonsiff 
and  Officiating  Judge,  in  this  case,  are  contrary  to  law^  and 
cannot  be  sustained.  It  is  admitted  by  the  plaintiff,  that  a 
hutwarrah,  or  division  of  the  estate^  has  been  effected  by  the  Reve- 
nue Authorities  in  pursuance  of  a  decree  of  the  Civil  Court 
by  the  defendants  against  the  plaintiff;  and^  according  to  the 
partition,  which  has  not  been  objected  to,  the  bagh  in  question 
was  allotted  to  the  appellant.  The  distinction  attempted  to  be 
made  by  the  respondent  betn'een  the  land  on  which  the  bagh  is 
situated  and  the  bagh  iisdf  is  absurd:  with  equal  propriety 
might  the  right  in  the  land  on  which  grain  is  sown,  be  sepa- 
rated from  the  right  to  the  produce.  When  a  dv/trorraA  is  effected, 
the  produce  of  the  land  follows  the  fate  of  the  land  itself;  were 
a  different  rule  to  obtain,  no  partition  of  an  estate  could  ever 
he  effected.  Regulation  XIX.  of  1814  does  not  exclude  baghs 
from  the  general  operation  of  the  partition.  The  only  excep- 
tions made,  will  be  found  in  Sections  9,  10  and  11,  and  these 
are  stated  to  be  dwelling  houses,  tanks,  reservoirs,  water-courses 
and  places  of  worship.  The  Court,  for  the  reasons  above  given, 
reverse  the  decisions  of  the  lower  Courts,  and  dismiss  the  plain- 
tiff's suit  with  costs. 
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The  \4ih  My,  1851. 


{A.  W.  Bbobib,!  ,  .  ^. 
S.  S.  Brown,  Offg.  Jud 


Brown,  Offg.  Judge. 

C  Special   appeal    from    the    decUum    t/ 
Ca8I  No.  74  of  1851.  J      G.  F.  Harvey,  Esq.,  Officiating  Judge  if 
I     Cawnpore,  dated  SOth  November  1850, 

Chxtdsa  Lall  and  0THBB8,  fDrfeuduntsJ,  AppeUanU, 

versus 

MussiTMAT  Choonnta  AND  OTBBRS,   fPloiftfiffiJ,  Respondents. 

Foe  the  report  of  this  case  see  pages  167  and  168  of  the 
priuted  decisions  for  zillah  Cawnpore  for  the  past  year. 

A  special  appeal  was  admitted'^  to  determine,  whether  the  Judge 
was  right  in, overruling  the  objection  uged  by  the  petitioners  in 
their  appeal  to  him  founded  on  the  omission  of  the  name  of  the 
defendant  Mussumat  Soonder  Koonwur,  in  the  notice  of  fore- 
closure issued  at  the  instance  of  the  plaintiff.^' 

The  Court  obserre  that  the  Officiating  Judge  seems  to  haTC 
misunderstood  the  nature  of  the  objection  made  by  the  appellants. 
It  is  not  urged  by  them  that  ''in  bringing  the  suit/'  there  was  an 
omission  of  the  name  of  Mussumat  Soonder  Koonwur^  and  that 
the  names  of  JodabuUee  and  Minheen  Lall,  infants  and  minors^ 
were  not  inserted  as  such.  The  Judge  goes  on  to  say :  ''  the 
difficulty  of  ascertaining  who,  among  the  children  and  women, 
ought  or  ought  not^  to  have  been  made  defendants,  is  great ;  all 
the  principal  defendants  were  impleaded,  and  the  amendfnent 
made,  subsequently,  and  properly"  Beading  the  above  it  would 
naturally  be  supposed,  that  the  omission  of  the  name  of  Muaaa- 
mat  Soonder  Koonwur  had  occurred  in  the  petition  of  plaint, 
filed  in  the  regular  suit  in  the  Sudder  Ameen's  Court,  and  in  the 
itUanamah  or  notice  issued  therein  to  the  defendants ;  but 
such  is  not  the  case.  The  petition  of  plaint  and  itUananutk  axe 
chargeable  with  no  such  defect.  They  are  perfectly  regular  and 
correct.  The  error  complained  of  by  the  appellants,  is  to  be 
found  in  the  notice  served  on  the  heirs  of  the  original  mortgager, 
at  the  instance  of  the  mortgagee,  under  the  provisions  of  Section 
8,  Regulation  XYII.  of  1806.  In  that  notice  the  name  of  Soonder 
Koonwur,  the  widow  of  Sheo  Buksh  Raee^  son  of  the  original 
mortgager,  and  guardian  of  that  person's  infant  sons,  JodabuUee 
and  Minheen  LelII,  was  not  entered.  The  notice  was  addressed 
to  Cheydee  Lall,  Bustee  Lall,'  Mohun  Lall,  Ishree  Pershad, 
Ajoodheya  Pershad,  Girdharee  Lall,  and  Behadoor  Singh, 
guardians  of  JodabuUee  and  Minheen  Lall,  minors;  noir,  it  is  quite 
8 
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dear^  that  tlie  abovenamed  persona  were  not  the  guardians  of 
the  minors,  but  that  their  mother,  Soonder  Koonwur,  fills  that 
office,  and  is  as  such  made  a  defendant  in  the  Civil  suit,  conse- 
quently, the  notice  of  foreclosure  was  incomplete  and  informal 
by  the  omission  to  gi?e  the  prescribed  notice  to  the  real  guardian 
of  the  minors.  It  further  appears,  that  out  of  all  the  persons 
indicated  in  the  notice,  only  one,  Ishree  Pershad,  was  actually 
served  with  it ;  the  rest  being  reported  as  non  invenH ;  upon 
which  return  being  made,  a  proclamation  was  affixed  at  the 
Judge^s  cutcherry,  and  the  residence  of  the  parties.  But  the 
Court  observe,  that  Section  8,  Regulation  XVII.  of  1806,  does 
not  provide  for  the  substitution  of  a  proclamation,  in  lieu  of  an 
unserved  notice,  in  such  cases.  The  words  of  the  law  are :  '^  The 
Judge,  on  receiving  such  written  iq^plication,  shall  cause  the 
mortgager,  or  his  legal  representative,  to  be  furnished,  as  soon 
as  possible  with  a  copy  of  it,  and  shall,  at  the  same  time,  notify 
to  him,  by  a  perwoMnnh  under  his  seal  and  official  signature,  that 
if  he  shall  not  redeem  the  property  mortgaged,  in  the  manner 
provided  for  by  the  foregoing  Section  within  one  year  from  the 
date  of  the  notification^  the  mortgage  will  be  finally  foreclosed, 
and  the  conditional  sale  will  become  conclusive.'^  In  this 
respect,  therefore,  there  is  another  fatal  error  in  the  preliminary 
proceedings  of  the  mortgagee,  which  vitiates  his  subsequent  suit. 
It  has  been  ruled  by  Construction  No.  1 140  that "  if  it  was  proved, 
that  the  notice  was  not  duly  issued  to  the  mortgager,  the  plaintiff 
ought  to  be  nonsuited,  leaving  him  to  apply  for  the  issue  of  the 
prescribed  notice,''  and  there  is  a  precedent  of  this  Court,  aa 
•  Btboo  P^rthad  Nnndn,  noted  in  the  margin*  quoted  by  the  appeU 
Appelant,  lants,  in  which  the  rule  laid  down  in  the 

SbciTch  iS  All  and      Consteuction  rcfcrredto  was  enforced.  In 

oihfln,  mpondeiica,  suits  for  foreclosure  of  conditional  sales, 
isth  March  1845.  the  Courts  are  not  at  liberty  to  ntfer  that 

the  mortgagers  or  their  representatives  were  cognizant  of  the 
mortgagee's  proceedings.  There  must  be  proof  of  the  actual 
serving  of  the  notice,  any  deviation  from  the  strictness  of  this 
role,  independently  of  its  illegality  would  offer  inducements  to 
fraud  on  the  part  of  mortgagees. 

With  reference  to  the  foregoing  observations,  the  Court  reverse 
the  decision  of  the  Judge,  and  nonsuit  the  plaintiffs. 
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The  14M  Jvly,  1851. 

Present : 


{A.  W.  BmBIB,\  r.,j^^, 
H.  W.  BEAHE.r^  ' 
S.   S.    B&owN,    Offg.  Ju 


Case  No.  122  OF  1851. 


Offg.  Judge. 

"  Special  appeal  from  ihedecisum  ofJitmhee 
Mohumed  Ruzzee'Ood''deen  Khan^  /Vm- 
cipal  Sudder  Ameen  ofAzimgurh,  doled 
27th  January  1851. 

Ram  Buksh,  (Defendant),  Appellant^ 
venue 
'  Khooshal  and  BHAQSERirrH^  {PlaintiffiJ,  Respondents. 

.  This  was  asiiit  to  obtain  separation  of2|bi8wahs,  being  half  of 
a  thoke  of  five  biswahs  of  mouzah  Roberee^  and  to  obtain  a 
proportionate  share  of  the  shamilat,  and  waste  and  uncuhnr- 
able  lands  of  the  entire  village^  the  jumma  being  estimated  at 
Bs.  275.  Plaintiffs  stated,  that  the  tenure  of  the  village  was 
imperfect  puiteedaree,  that  it  was  divided  into  four  thokes,  cme 
of  the  four  being  designated  as  that  of  Tej  Singh  and  Bam  Bnksh, 
who  were  proprietors  of  equal  shares  therein.  The  rights  and 
interests  of  Tej  Singh  haying  been  put  up  to  auction  sale,  in 
execution  of  a  decree  obtained  by  Dowlut  Ram  and  Moohkun 
Singh  I  plaintiffs  became  the  purchasers  thereof^  for  the  sum  of 
Bs.  551,  and  obtained  a  deed  of  sale  from  the  Collector,  and 
possession.  In  consequence,  however,  of  their  2^  biswahs  not 
being  separated  from  the  2^  biswahc(  of  Bam  Buksh,  disputes 
frequently  occurred,  regarding  the  division  of  the  profits  and  loss 
of  the  thoke.  The  building  ground  fabadee)  tanks,  waste  and 
pasture  of  the  entire  village  were,  also,  undivided.  Plaintiffs 
accordingly  sued  to  obtain  a  division  of  the  lands  of  the/w^/ee, 
and  of  the  shamilat  land,  &c.  of  the  entire  mousah. 

The  defendant,  Bam  Buksh,  replied,  that  the  suit  of  the  plain- 
tiffs was  altogether  groundless  and  vexatious,  that  the  lands  in  the 
thoke  are  already  divided,  that,  the  object  of  the  plaintiflb  is  to 
deprive  him  of  the  possession  of  three  wells,  which  defendant 
had  constructed,  in  his  own  land,  at  a  large  outlay,  and  that 
plaintiffs  have  cut  down  the  trees  in  a  bagh  planted  by  Tej  Singh, 
which  they  could  not  have  done,  had  the  lands  been  in  common. 

The  Moonsiff  dismissed  the  suit,  observing  that  the  lands  of 
each  thoke  were  distinct,  previously  to  the  Settlement:  that  in 
the  deed  of  sale  dbtained  by  plaintiffs,  127  beegahs  4  biswahs  of 
land,  with  a  jumma  of  Bs.  275,  were  specified  as  the  shaie  of 
Tej  Singh,  who  is  shown  to  have  had  possession  of  this  much. 
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and  no  more^  and  plaintiffs  admit  having  been  put  in  possession 
of  the  same^  and  that  any  interference  with  possession  is  barred 
by  lapse  of  time:  that  it  is  shown  that  the  defendant  Ram 
Buksh  constructed  wells  on  his  own  land^  at  a  great  expence,  and 
that  he  would,  consequently,  be  a  sufferer  by  any  new  division: 
that  from  the  evidence  of  the  semindar  and  putwarrees^  it  is  clear, 
that  Tej  Singh  and  Ram  Buksh's  lands  and  a$$amees  were  quite 
distinct;  and,  therefore,  plaintiffs  cannot  claim  more  than  Tej 
Singh  himself  held. 

The  Principal  Sudder  Ameen  reversed  the  Moonsiff's  decision 
on  the  following  grounds.  He  was  of  opinion,  that  plaintiffs 
were  entitled  to  a  division  under  the  Regulations  of  Grovernment, 
and  that  the  defendant,  Ram  Buksh,  had  shown  no  good  reason  to 
the  contrary.  It  is  true  he  observes  that  plaintiffs  have  posses- 
sion of  127  beegahs  4  biswahs;  but  that  is  only  cultivated  land. 
Plaintiffs  are  entitled  to  have  a  division  of  the  uncultivated  lands: 
that  the  fact  of  Ram  Buksh  having  constructed  weUs  in  his  land 
was  no  obstacle  to  a  division :  and  that  plaintiffs'  vakeel  disavow- 
ed any  wish  to  interfere  with  the  ownership  of  them. 

A  special  appeal  was  admitted  '^to  try  whether  the  reasons 
assigned  by  the  Principal  Sudder  Ameen  for  reversing  the 
decision  of  the  Moonsiff  and  decreeing  in  favor  of  the  plaintiffs' 
claim  to  a  division  under  the  provisions  of  Regulation  XIX.  of 
1814,  are  agreeable  to  law;  also  whether  the  plaintiffs  can  claim 
a  larger  portion  of  the  puttee  purcliased  by  them  than  is  specified 
in  the  deed  of  sale  received  by  them  from  the  Collector.'^ 

The  Court  are  of  opinion  that  the  decision  of  the  Moonsiff  is 
correct,  and  that  c^  the   Principal  Sudder  Ameen  erroneous. 

It  is  quite  clear,  from  an  inspection  of  the  record  of  this  case^ 
that  the  village  is  of  the  description  designated  bhyachara^,  and, 
as  such,  not  liable  to  division,  under  the  provisions  of  Regulation 
XIX.  of  1814,  the  provisions  of  which  are  expressly  declared  by 
Section  30  of  the  Regulation  to  be  *^  applicable  to  joint  estates 
held  in  common  tenancy,  viz:  where  all  the  sharers  have  a 
common  right  and  interest  in  the  whole  of  the  estate,  without 
any  iepanUe  title  to  diitinct  lands  or  mehah  forming  part  of  the 
estate  held  under  one  general  assessment  The  village,  to  which 
the  present  suit  relates^  does  not  fall  within  the  above  cat^ory. 

In  this,  as  in  all  other  bhyachara  villages,  the  putteedars  hwe 
separate  titles  to  distinct  lands,  and  they  have  from  time  im- 
memorial held  separate  possession,  under  those  titles.  To  cause 
a  division  under  the  provisions  of  Regulation  XIX.  of  1814, 
would  be  manifestly  unjust,  and  completely  upset  the  tenure  of 
all  the  lands  in  the  village.  In  conducting  the  auction  sale, 
every  precaution  appears  to  have  been  taken  by  the  Revenue 
Authorities,  to  guard  f^inst  such  a  contingency:  the  actual 
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qnantity  of  land  possessed  by  Tej  Singh,  and  the  proportion  of 
the  jumma  assessed  thereon,  are  both  specified,  the  entry  of  the 
24  biswahs  was  superfluous  and  only  calculated  to  mislemd  the 
purchaser,  land  not  fractional  parts  of  a  beegah  being  the  index  of 
rights  in  all  bhyachara  villages,  the  plaintiffs  hare  no  daim  to 
more  land  than  was  specified  in  the  sale  advertizem^dt.  l%e 
Principal  Sudder  Ameen  is  mistaken  in  supposing,  that  the  127 
beegahs  and  4  biswahs  of  land  entered,  as  belonging  to  Tej  Singh, 
represent  necessarily  only  the  cultivated  land.  It  is  quite 
evident  from  an  inspection  of  the  thoke  puttee,  that  there  is  no 
uncultivated  land  in  this  puttee.  The  entry,  therefore,  ra^hibtts 
the  entire  separate  possession  of  Tej  Singh. 

With  reference  to  the  foregoing  remarks,  the  Court  reverse 
the  decision  of  the  Principal  Sudder  Ameen,  and  revive  that  of 
the  Moonsiff,  by  dismissing  the  plaintiffs'  suit,  with  costs. 


The  2Ut  July,  1851. 

Present : 


fA.  W.  Begbie,  '\  t  j 
l^S.  S.  BaowN^  Offg.  Judge. 


rSpeckd  appeal  from  the  dedncm  of 

Cask  No.   78  or  1851.  J      ^^/fofdeen    Kh^,    Prt«d|«J 

I      Sudder  Ameen  of  AUygurh,  dated 
L  •  31«/  July  1850. 
GoMAN  Singh,  (Plaintiff),  Appellant, 
versus 
PuNCHUM  Singh  and  others,  (Defendants),  Respondents. 

The  plaintiff  and  the  defendant,  Punchum  Singh^  are  brothers, 
sons  of  Futteh  Singh,  and  nephews  of  Hirsook.  Each  has  sued 
separately  for  a  division  of  his  share,  said  to  be  five  biswahs^ 
Sudha  Bam,  one  of  the  defendants,  resisted  the  claim  on  the 
ground  that  the  entire  share  of  the  two  brothers  amounts  to 
five  biswahs  only,  and  that  he  is  himself  proprietor  of  the  other 
five  biswahs  included  in  the  plaint. 

It  is  contended  by  the  plaintiff  that  his  father  and  Hirsook 
were  possessed  often  biswahs  in  the  mousah  in  equal  shares,  and, 
that  Hirsook  divided  the  five  biswahs  belonging  to  him  between 
the  plaintiff  and  the  plaintiff's  brother,  Punchum  Singh. 
The  plaintiff  cites  a  deposition  of  Sudha  Bam  taken  in  1827,  in 
which  Sudha  Bam  acknowledged  that  the  plaintiff's  father  held 
ten  biswahs  jointly  with  Hirsook.  And  in  a  suit  he  brought  in 
1840  by  the  plaintiff  conjointly  with  Sudha  Ram^  the  right  ol 
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the  plaintiff's  father  and  of  Hinook^  as  proprietors  of  tenbiswahs^ 
is  again   admitted  by   Sudha  Ram. 

The  Moonsiff  decreed  in  the  plaintiff's  favor.  The  Principal 
Sadder  Ameen  reversed  the  decision  of  the  Moonsiff  on  the 
ground  that  the  alleged  right  of  Hirsook  had  not  been  proved. 

A  special  appeal  was  admitted  to  try^  whether  the  Principal 
Sudder  Ameen  was  justified  in  dismissing  the  claim  of  the  plain- 
tiff without  adverting  to  the  documentary  evidence  filed  with 
the  record^  and  which  the  plaintiff  put  into  Court  for  the  purpose 
of  proving  that  Sudha  Bam  had  formerly  admitted  the  right  now 
claimed. 

The  Court  are  of  opinion^  that  the  judgment  of  the  Principal 
Sudder  Ameen  is  chaigeable  with  the  defect  noticed  in  the 
certificate.  The  Moonsiff  on  a  consideration  of  the  whole 
evidence  adduced  (the  documentary  evidence  above  referred  to 
included)  found  the  two  brothers  to  be  in  proprietary  possession 
of  the  ten  biswahs^  of  which  a  partition  is  sought,  and  passed  a 
decree  in  their  favor  in  each  case.  The  Principal  Sudder  Ameen^ 
losing  sight  of  the  main  point  of  proprietary  possession^  has  treated 
the  suit  as  a  suit  for  inheritance,  and  has  thrown  out  the  claim 
of  the  brothers  for  the  insufficient  reason  that  the  right  of 
Hirsook  (who  is  not  living)  has  not  been  established.  If  the 
brothers  are  in  possession  as  proprietors  of  ten  biswahs,  their  title 
to  effect  a  division  of  them  is  not  questionable. 

The  Court  remand  the  suit  to  the  Principal  Sudder  Ameen  for 
retrial;  with  reference  to  the  foregoing  observations. 


The  2\Bt  July,  1851. 


Present, 


Ck.  W.  Beqbib,  1  y   . 
J  H,  W.  Deanb;  j-^"^^"' 
I^S.  S.  BrowN;  Offg.  Judge. 


Case  No.  79  or    1851. 


'Special  appeal  from  the  decision  of 
Rugzee^ood^deisn  Khan,  Principal  Sud^ 
der  Ameen  of  AUygurh,  dated  81«l 

^     July  1850. 

PuNOHTTM  SiNQH;  f  Plaintiff),  Appdlant, 

versus 

GoMAN  Singh  and  othbbs^  fDefendantsJ,  Respondents. 

Thb  particulars  of  this  case  are  to  be  found  in  case  No.  78^ 
decided  this  day.  For  the  reasons  given  therein,  the  judgment 
of  the  Principid  Sudder  Ameen  is  annulled;  and  the  suit  is  sent 
back  to  him  for  retrial. 
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The  %l8t  July,  1851. 
r  A.  W.  Bbobik,  1  li,  j^^. 

;  J  H.  W.  Dean«;  r""^^^ 

Ls.  S.  Bkown^  Qffg.  Judge. 


rSpecidl    appeal  from  the  deciwm  ^ 

rs       XT     Qi         Toti     J      I>(iohi    Jfwala    PerAad.   Prindptd 
Ca.£  No.  81  OF  1851.  ^      g^^^  ^^^  ^^  Azu^urh^d^ 

[      11th  September  1850. 

Zaum  Singh  and  others^  fDefendantsJ,  Appellants, 

versus 
Jankes  Singh  and  others^  (PMntiffs),  Respondents. 

The  defendants^  2ialim  Singh  and  others^  mortgaged,  prior  to 
the  Settlement^  twenty  beegahs  of  land  to  Jankee  Singh  and 
others^  and  when  the  Settlement  came  on,  Jankee  Singh  was 
admitted  to  engagements  for  the  land  so  mortgaged,  described  in 
the  Settlement  record  as  twenty  beegahs.  The  plaintiffs  oige 
that  the  land,  on  measurement,  has  been  found  to  consist  of 
twenty-seven  not  twenty  beegahs,  and  a  suit  is  brought  to  alter 
the  shushmahee  papers  in  which,  as  in  the  Settlement  roobakaree, 
the  mortgaged  property  is  specified  as  comprising  twenty  bee- 
gahs. 

Simultaneously  with  the  suit  of  Jankee  Singh  as  above,  a  suit 
was  preferred  by  Zalim  Singh  against  Jankee  Singh,  for  rent  due 
on  seven  beegahs  in  excess  of  the  quantity  mortgaged,  Zalim 
Singh  and  those  associated  with  him  being  in  proprietary  posses- 
sion of  the  whole  mouzah  with  the  exception  of  the  mortgaged 
tract. 

The  Moonsiff  dismissed  the  claim  of  Jankee  Singh  to  alter 
the  shushmahee  papers,  and  decreed  the  claim  of  Zalim  and 
others,  to  get  rent  from  the  seven  beegahs. 

The  Principal  Sudder  Ameen  reversed  these  decisions,  decree- 
ing the  claim  to  alter  the  shushmahee  papers,  and  dismissing  the 
suit  of  Zalim  Singh. 

In  the  case  of  Zalim  Singh  and  others,  defendants,  a  special 
appeal  was  admitted  to  try,  whether  the  Principal  Sudder  Ameen 
was  justified  in  passing  a  decree  in  favor  of  the  plaintiffs,  their 
suit  not  having  been  brought  to  set  aside  the  Settlement,  but  to 
set  aside  the  shushmahee  papers,  and  it  appearing  that  if  the  suit 
had  been  brought  to  set  the  Settlement  aside,  the  claim  would 
have  been  barred  by  lapse  of  time. 

In  the  case  of  Zalim  Singh  and  others,  plaintiffs,  a  special 
appeal  was  granted  to  try,  whether  with  reference  to  the  grounds 


Digitized  by 


Google 


286 

of  special  appeal  in  the  case  of  2iaiim  Singh  and  others^  defend- 
ants^ appellants^  the  Principal  Sudder  Ameen  should  have  dis- 
missed the  claim. 

The  Court  hold  that  the  suit  of  Jankee  Singh  and  others^  is 
barred  by  lapse  of  time.  It  has  been  laid  down  by  a  precedent 
of  this  Courts  dated  9th  April  1851^  (Phenkoo  Singh  and  others, 
versus  Mundul  Singh  and  others),  that  a  suit  brought  to  set 
aside  the  shushmahee  papers  is,  whenever  these  papers  are  a 
transcript  of  the  Settlement  record,  a  suit  to  set  aside  the 
Settlement  itself,  and  the  claim  of  a  plaintiff  is  not  vitiated 
because  he  has  omitted  to  sue,  in  precise  words,  for  the 
alteration  of  the  Settlement  record.  But  whenever,  as  in  the 
instance  before  the  Court,  a  suit  is  brought  to  set  aside  the 
shuAmahee  papers  which,  if  brought  to  set  aside  the  Settlement 
would  be  beyond  the  legal  limit  for  hearing,  it  is  evident  that 
the  shape  which  the  suit  is  made  to  assume  is  given  to  it  merely 
for  the  purpose  of  evading  the  limitation  law,  and  it  must  be 
rejected.  The  judgment  of  the  Moonsiff,  dismissing  the  claim 
of  Jankee  Singh  was  right,  but  on  wrong  grounds,  ^e  Moonsiff 
dismissed  on  the  merits,  whereas  he  should  have  rested  his  dis- 
mission on  the  law  of  limitations.  The  Settlement  having  been 
made  in  1886,  a  suit  for  reversal  of  the  Settlement  brought,  as 
this  has  been,  on  the  7th  February  1850  cannot  be  entertained. 
As  respects  the  suit  brought  by  Ziedim  Singh  and  others,  it  will 
follow  from  the  above  that  they  are  entitled  to  a  decree.  The 
claim  of  Jankee  Singh  to  obtain  possession  of  seven  becgahs,  in 
excess  of  the  land  mortgaged  and  described  in  the  Settlement 
roobakaree  as  twenty  beegahs  having  been  disallowed,  there  is  no 
one  to  contest  with  Zalim  and  others,  the  right  to  levy  rent  on 
the  seven  beegahs. 

The  decisions  passed  by  the  Principal  Sudder  Ameen  are  re- 
versed. The  Court  dismiss  the  claim  of  Jankee  Singh  and 
others,  and  pass  a  decree  in  their  favor,  in  the  suit  brought  by 
Zalim  Singh  and  others. 
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The  %\*tJuly,  1851. 

tA.  W.  Bbobib.I  ,  J 
H.  W.  Dbanb,/'^"''^*'' 
S.   S.     Brown,  Offg.  Judge. 

r  Special  appeal  from  the  deeition  of  Dooti 

Cas.  No.  82  OF  1861 J      -J""^"    /r^'''  /TT^'^iif"^ 
I      Ameen  of  Aztmgurh,  dated  lliJk  S9- 

L     tember  1850.  * 

Zalim  Sinqh  and  othbbs^  fPlaintiffgJ,  Appelhmts, 

versui 

Jankee  Singh  and  othbrs^  CDefendantsJ,  Respondents. 

Ths  particulars  of  this  appeal  are  given  in  case  No.  81, 
decided  this  day^  as  therein  stated,  and  for  the  reasons  thereiii 
stated,  the  Court  decree  in  favor  of  the  plaintiffs,  reversing  the 
judgment  of  the  Principal  Sudder  Araeen. 

The  2\st  July,  1851. 


Present 


fA.  W.  Bmbib,!  .   .  ^^ 
J  H.  W.  Dbanb,/-^"^^"*' 
LS.  S,  Bbown,  Offg.  Judge. 


{Special  appeal  from  the  decision  qf  J.  P. 
Gubbins,  Esq.,  Judge  of  Dehlie,  dated 
2nd  January  1851. 

Atta-oollah,  ("DefendantJ,  Appellant, 

versus 

GoWBBB  Mull  and  Mokttnd  Lall^  fPlaintijfsJ,  Respondents. 

Thb  particulars  of  this  case  are  given  in  the  volume  of  printed 
decisions  for  January  last. 

A  special  appeal  was  admitted  to  try /^whether  it  was  competent 
to  the  Judge  to  amend  the  Moonsiff's  decree  so  as  to  affect  the 
appellant  Atta-oollah,  seeing  that  no  appeal  was  preferred  by 
the  plaintiffs  against  the  order  of  the  Moonsiff  exempting  Atta- 
ooUah  from  liability.^' 

The  Court  find  the  decision  of  the  Judge  of  Dehlie  to  be 
erroneous.  It  is  the  duty  of  judicial  officers  to  confine  them- 
selves to  the  points  at  issue  between  the  parties  before  them, 
and  this  rule  has  been  inculcated  by  so  many  precedents  of  this 
Court,  that  it  is  quite  unnecessary  to  particularize  them.  In  die 
present  instance,   the  plaintiffs  did  not  appeal  to  the   Judge 
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against  the  order  of  the  Moonaiff  exempting  Atta-oollah  from 
liability;  consequently^  it  was  not  within  the  competency  of  the 
Judge,  on  the  trial  of  an  appeal  brought  by  the  remaining 
defendants,  to  question  the  propriety  of  the  order  for  exemption. 
The  decision  of  the  Judge  is  set  aside,  and  the  appellant,  Atta- 
oollah,  is  released  from  liability  in  conformity  to  the  decree  of 
the  Court  of  first  instance. 

T%e  2Ut  Jvly,  1851. 


{A.  W.  Bbobix,1  »  J 
H.W.Dbanb;)-'^*'^' 
S.  S.  Brown,  Offg.  Judge. 


r  Special  appeal  from  the  decision  qf  Tus- 
Case  No.  106of  1861.J      *^ddoog  HoosaanKhan,  Principal  Sud- 
I      der  Ameen  qf  Catvnpore,  dated   16th 
L     September  1850. 

Devbe  Pbbshad,  (Plaintiff)^  Appellant^ 

versus 

Chbita,  (Defendant),  Respondent. 

In  this  case  the  plaintiff  claimed  from  the  defendant  Rs.  80  as 
rent  due  on  the  eight-anna  hist  of  1256  Fuslee,  he  founded 
his  suit  on  the  jummaiundee  of  Settlement.  The  Moonsiff  re- 
duced the  claim  to  Rs.  5-5-6.  The  Principal  Sudder  Ameen  in 
appeal  confirmed  the  Moonsiff's  decision. 

The  plaintiff  would  appear  to  have  succeeded  as  mortgagee  to 
the  possession  of  the  land  for  which  rent  is  claimed,  the  former 
holder  having  been  Rajah  Nerundurgir.  It  had  been  the 
custom  of  the  Rajah  to  make  a  considerable  abatement  in  his 
demand  on  the  defendant  for  rent,  whenever  the  rent  was  collected 
in  kind.  But  it  is  admitted  by  the  defendant  that  the  jumma- 
iundee  of  Settlement  fixed  the  rent  payable  by  the  defendant, 
at  the  amount  now  demanded. 

A  special  appeal  was  admitted  to  try,  whether  it  was  competent 
to  the  lower  Courts  to  make  a  deduction  from  the  plaintiff's 
claim  to  rent  on  the  grounds  stated  by  them,  in  opposition  to 
ikt  jummabwutee  fixed  at  the  Settlement. 

It  is  obvious  that  the  decisions  of  both  the  lower  Courts  are 
wrong.  The  voluntary  relinquishment  of  any  portion  of  his 
dues  by  the  late  holder  cannot  be  binding  on  the  present  holder, 
it  being  an  undisputed  fact  that  the  claim  of  the  latter  is  in 
a^corduice  with  the  Settlement  jummabundee. 

The  judgments  of  the  Courts  below  are  reversed,  and  a  decree 
is  passed  in  the  plaintiff's  faffNr, 
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The  2l5^  July,  1851. 

{A.  W.  Beobis.  1  r  j  _ 
H.  W,  Dbane,  /-^^^^^^ 
S.  S.  Bbown,  Off.  Judge. 


r  Regular  appeal  from  the  deciskm  of 
0^  XT  At\  torn  I  Moulvee  Mokumed  Hoot^ehi  Khmt. 
Case  No-  49  of  1850.  ^      ^^.^^  SudderAmeen  ofMoarud^ 

[^     bad,  dated  29M  December  1849. 

MoHCTMED    AlI^   MoOZUFFBB    KhAN^   MuSBUMAT    AsESS-OON-lCISaA, 

AND  others^  (Defendant$),  Appellants, 
venue 

MUSSUMAT  UjAIB-00N-NI88Ay  WIDOW  OP  BoONTAD  AlI    KhAN, 

(PlaifUiffJ,   RespondefU. 

Case  No.  46  o?  1850. 

Mussttmat  Ujaib-oon-nissa^   (Plaintiff),  Appellant, 

versus 

MoHUMBD  Alt  and  othbks^  (Defendants),  Respondents. 

The  plaintiff  brings  her  suit  to  recover  Rs.  52^000,  the  amoant 
of  her  dower.  She  states  that  she  was  the  second  wife,  and  that 
the  marriage  took  place  on  the  11th  Bujub,  1229  Hijree,  when 
her  dower  was  settled  by  verbal  contract.  She  had  lived  with 
her  husband  until  his  decease,  which  occurred  nine  months 
before  the  institution  of  her  suit,  upon  which  the  defendants 
took  possession  of  the  deceased^s  property  amounting  to  Ba. 
l,-50,000,  and  refused  to  satisfy  her  claim. 

Defendants  made  answer  that  thirty-five  years  had  elapsed 
since  the  marriage,  and  that  the  suit  was  barred  by  limitation. 
They  farther  pleaded  that  plaintifiPs  dower  was  fixed  at  Rs. 
7,000,  and  that  plaintiff  had  formally  relinquished  it  to  her  hus- 
band afterwards,  that  she  had  lived  apart  from  her  husband  for 
some  time  before  his  demise,  and  had  not  made  declaration  of 
any  claim  for  dower,  and  that  defendants  did  not  occupy  the 
position  of  heirs  of  the  deceased,  inasmuch  as  he  had  consti- 
tuted the  whole  of  his  property  wuqf  before  his  decease,  and 
had  made  it  over  to  them  under  a  regularly  executed  dee^  of 
trust  or  towleeutnamah,  as  mootunUlees  or  trustees  of  the  same. 

Plaintiff  in  replication  pleaded   that   limitation  in   cases  of 
dower  dated  from, the  decease  of  the  husband.     She  denied  the. 
relinquishment  of  her  dower,  and  the  fact  of  the  assignment  of 
the  property  by  her  husband  for  religious  purposes^  as  well  as 
the  other  statements  of  the  defendants. 
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Defendants  rejoined  that  there  were  two  kinds  of  dower,  one 
moot^jil  or  payable  immediately,  another  moowujjnl  or  exi« 
gible  at  a  stipulated  period,  that  plaintiff  had  not  specified  of 
which  kind  her  dower  was,  and  that  without  such  specification 
the  plaint  was  obscure. 

The  Principal  Sudder  Ameen  rejected  the  limitation  plea,  and 
proceeding  to  the  merits,  first  observed  that  the  facts  of  the  case, 
as  set  forth  in  the  oral  and  documentary  evidence,  furnished 
ample  tokens  of  the  suit  having  been  instigated  by  Nuiur 
Uoossein,  a  nephew  of  plaintifPs,  who  had  abetted  her  in  her 
quarrels  with  her  husband  during  his  life-time,  and  had  prose- 
cuted her  interests  in  the  suit.  The  judgment  then  proceeds 
to  declare  that  the  statement  of  the  amount  of  dower  in  the 
plaint  was  not  proved,  and  that  for  reasons  drawn  from  the 
evidence  which  is  entered  upon  in  considerable  detail,  the 
witnesses  were  in  the  interests  of  the  aforesaid  Nuzur  Hoossein. 
The  evidence  brought  to  prove  that  Rs.  52,000  was  the  rate  of 
dower  fixed  by  long  usage  in  the  families  of  the  class  to  which 
plaintiff  belonged  was  also  rejected  as  inconclusive,  but  as  the 
defendants  had  admitted  that  a  dower  of  Rs.  7,()6o  had  been 
settled  upon  her,  and  the  evidence  in  proof  of  its  relinquishment 
was  devoid  of  credit,  the  Principal  Sudder  Ameen  held  that  the 
sum  of  Bs.  7,000  was  justly  awardable.  With  respect  to  the 
towleeutnamah,  the  judgment  was  that  it  was  proved,  but  that 
there  was  nothing  in  the  terms  of  the  deed  to  bar  the  realization 
of  the  dower  from  the  proceeds  of  the  assignment,  and  a  decree 
was  given  accordingly. 

From  this  judgment  both  parties  have  appealed,  and  their 
appeals  may,  with  propriety,  be  considered  together. 

The  Court  overrule  the  plea  of  limitation,  the  specific  objec- 
tion advanced  by  defendants  in  their  rejoinder  has  been  revived 
by  them  in  appeal,  but  being  new  matter  not  contained  in  their 
answer  to  the  plaint,  it  cannot  be  admitted  under  the  law  of 
pleading  in  Section  5,  Regulation  III.  of  1803.  The  judgment 
of  the  lower  Court  on  the  merits  cannot  in  the  opinion  of  the 
Court  be  maintained.  The  claim  was  for  dower  settled  by 
verbal  contract.  The  decree  is  founded  on  a  contract  and  deed 
distinctly  denied  by  the  plaintiff.  The  lower  Court  could  not 
find  a  fact  at  direct  variance  with  the  statement  in  the  plaint, 
and  yet  make  it  the  basis  of  a  decree,  and  the  decision  of  this 
Court  in  a  parallel  case  No.  117,  6th  September  1849,  would 
alone  be  conclusive  against  such  a  finding.  The  evidence  in 
the  case  exhibits  much  confident  swearing  to  facts  said  to  have 
occurred  nearly  thirty-six  years  before,  but  the  Court  concur 
with  the  Principal  Sudder  Ameen  in  declaring  the  evidence  to 
the  claim  untrustworthy.    The  four  principal  witnesses  admit 
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their  immediate  eonneziou  with  Nuaar  Uoossein^  either  as 
relations  or  dependants,  and  their  eridenee,  which  is  full  of 
improbable  relations,  is  wholly  insufficient  to  establish  the  fact 
which  they  were  called  to  prore.  The  copious  documentary 
evidence  which  has  been  brought  to  show  that  this  rate  of  dower 
was  an  unvarying  one,  and  common  to  the  family,  has  been  met 
by  counter  evidence  to  the  contrary  fact,  and  in  defect  of  direct 
proof  is  of  no  value.  The  Court  further  consider  that  there 
is  sufficient  proof  of  the  execution  of  the  towleeuinamahj  but  under 
their  view  of  the  insufficiency  of  the  proof  of  the  claim  it  would 
be  needless  to  inquire  whether  the  Principal  Sudder  Ameen  hai 
construed  its  terms  correctly,  and  whether  the  trust  deed  doei 
not  of  itself  defeat  the  claim.  The  document  is,  however,  of  use 
in  assisting  the  judgment  with  regard  to  the  baselessness  of  the 
suit  by  shewing  that  although  the  deceased  conveyed  away  the 
whole  of  his  property  in  trust  for  religious  uses  in  1845,  under 
circumstances  which  establish  by  strong  presumption  die  fact 
of  the  plaintiflPs  cognizance,  no  objection  was  made,  nor  was 
any  claim  for  dower  set  forth  until  1847,  by  which  time  the 
parties  of  the  husband  and  wife  had  broken  out  into  open 
quarrels.  The  decision  of  the  lower  Court  is  reversed,  and  the 
suit  is  dismissed,  with  costs. 


T%e  2%nd  July,  1851. 
Pre9enti 


\%.  S.  Brown,  Offg-  Judge. 


{Special  appeal  from  the  decidon  of 
R.  J.  Tayler,  Bag.,  Judge  of  Joum- 
pore,  dated  19th  August  |1850. 

ShbikhBubur  Ali,  (Defendant),  Appellant, 
versus 
J.  M.  Teitton,   (PlainiiffJ,  Respondent. 
The  particulars  of  this  case  will  be  found  at  page  98  of  the 
volume  of  the  printed  decisions  of  the  Zillah  Courts. 

A  special  appeal  was  allowed  to  try,  whether  the  Judge  waa 
right  in  giving  the  plaintiff  a  decree  for  damages,  notwithstand- 
ing that  he  has  not  found  that  the  defendant  has  rendered  him- 
8e&  liable  for  damages. 

The  Judge  has  evidently  misinterpreted  the  judgment  of  the 
Principal  Sudder  Ameen.  The  latter  did  not  find  the  fact  of 
obstruction  by  the  defendant  to  the  plaintiff's  cultivation  of  ia* 
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digo^  or  of  damage  done  to  the  crop,  but  he  found  that  of  the 
land^  which  the  defendant  had  stipulated  to  make  over  to  the 
plaintiff^  80  beegahs  15  biswahs  had  not  been  made  over^  and  he 
ruled  (irregularly  and  improperly,  for  the  point  was  not  before 
him  for  trial),  that  the  defendant  sliould  compensate  the  plaintiff 
for  this  deficiency  by  paying  back  at  the  rate  of  Rs.  5  per  bee- 
gah,  a  portion  of  the  rent  which  the  defendant  had  received  from 
the  plaintiff  in  advance.  The  Judge  observes,  ^^  I  am  of  opinion^ 
on  looking  over  the  papers  that,  as  there  were  80  beegahs  15 
biswahs  of  land  deficient,  the  plaintiff  should  be  paid  at  the  rate 
of  Rs.  15  per  beegah  according  to  the  conditions  of  the  deed^ 
for  there  was  no  agreement  fixing  Rs.  5  a  beegah  for  injury 
and  loss/'  Herein  it  is  erroneously  assumed  that  the  Princi- 
pal Sudder  Ameen  found  the  fact  of  damage,  and  the  Judge^ 
when  he  altered  in  favor  of  the  plaintiff  the  Principal  Sudder 
Ameen's  decision^  did  not  find  that  what  the  Principal  Sudder 
Ameen  had  regarded  as  not  amounting  to  a  violation  of  the  agree* 
ment  did  amount  to  a  violation  of  it,  but,  unaware  that  the  sum 
of  Rs.  5  per  beegah  awarded  by  the  lower  Court  had  •  been 
awarded  on  account  of  refund  of  rent^  not  of  damage,  treated 
the  subject  as  if  it  involved  nothing  more  than  an  incorrect 
assessment  of  damages.  It  is  for  the  Judge  distinctly  to  decide 
whethcrthePrincipalSudder  Ameen  was  or  was  not  right  in  his  re- 
fusal to  award  damages,  that  is,  whether  the  facts  found  establish 
the  plaintiff's  claim  to  damages  on  the  ground  of  a  violation  of 
contract^  in  opposition  to  the  finding  of  the  Principal  Sudder 
Ameen. 

The  suit  is  remanded  to  the  Judge's  file,  that  he  retry  it  with 
reference  to  the  above  remarks. 

The2^rd  July,  1851. 


Present. 


{A.  W.  Beobib,!  r  .  ^. 
H.  w.  DEANB;r«^^^'> 
S.  S.  Brown,  Offjf.  Judge. 


Case  No.  126  of  1851 


"Special  appeal  frotn  the  decision  of  Rai 
Doob6  JouHfla  Pershad,  Additional 
Principal  Sudder  Ameen  of  Azimgurhj 
dated  1st  October   1850. 

Kttrebm  Buksh  Khan,  {Plaintiff),  Appellant , 

versus 

TuLQEBN  Shah  and  Wasil  Khan,  {Defendants),  Respondents. 

This  was  a  suit  to  recover  Rs.  113-4,  on  account  of  the  rent 

of  four  beegahs  of  land  No.  56  in  the  kkmsrA,  cultivated  by  the 
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defendant  Tulqeen  Shah,  in  mouzah  Caieepore,  from  1251,  to 
the  four  anna  kist  of  1257  Fuslee.  Plaintiff  stated,  that  he  had 
purchased  the  rights  and  interests  of  Mussumat  Amanut  Beebe^ 
in  this  mouzah,  in  execution  of  the  decree  of  Gholam  Ali  Khan, 
decreeholder,  and  had  obtained  possession  of  the  land,  being 
59 — 18  beegahs,  as  per  numbers  specified  in  the  kkusreh,  Hm 
putwarree  of  the  village  in  collusion  with  the  defendant,  Tulqeen 
Shah,  had,  in  the  half  yearly  papers  of  1261,  entered  the  land 
No.  56,  as  rent-free.  Having  in  vain  applied  for  redress  to  the 
Revenue  Authorities,  plaintiff  was  compelled  to  bring  this  suit 
The  defendant,  Wasil  Khan,  was  a  sharer  in  the  cultivation  of 
the  land  with  the  other  defendant. 

The  defendant,  Tulqeen  Shah  replied,  that  he  had,  from  time 
immemorial,  held  the  land  in  question  rent-free,  and  that  the  suit 
was  barred  by  the  law  of  limitation.  If  the  Ameenhad,  in  making 
the  partition,  erroneously  designated  the  land  as  chargeable  with 
rent,  he,  defendant,  was  not  to  suffer  from  this  mistake ;  he 
denied  that  plaintiff  had  obtained  possession,  under  the  bulwar- 
rah,  as  asserted  by  him.  Wasil  Khan,  defendant,  stated,  that  it 
was  immaterial  to  him  to  whom  he  paid  rent:  that  he  was  ready 
to  do  so  to  whomsoever  the  Court  might  decree  it;  and  prayed 
to  be  exempted  from  the  costs  of  suit. 

The  Moonsiff,  after  visiting  the  spot  and  examining  witnesses 
thereon,  dismissed  the  plaintiff's  suit,  being  of  opinion,  that 
the  land  had  been  for  a  long  period,  held  rent-free  by  the  defend- 
dant,  Tulqeen  Shah;  and  that  the  suit  was  barred  by  efflux  of 
time.  This  decision  was  upheld  by  the  Additional  Principal 
Sudder  Ameen  in  appeal. 

A  special  appeal  was  admitted  to  try,  ''whether  the  lower 
Courts  have  not  acted  illegally,  in  trying  this  suit,  without  refer- 
ring the  same  to  the  Collector  for  report,  and  whether  the 
MooDsiff  ought  not  to  have  rejected  the  claim  as  not  cognizable 
by  him." 

Without  going  into  the  merits  of  the  case,  the  Court  obserre, 
that  the  proceedings  of  the  lower  Courts  are  vitiated  by  two 
errors.  The  Moonsiff  was  incompetent  to  try  the  case  at  all, 
as  it  involved  the  question  of  the  possession  of  rent-free  land; 
and  the  decision  of  such  cases  by  Moonsiffs  is  prohibited  by  Clause 
3,  Section  5,  Regulation  V.  of  1881.  He  should  either  have 
nonsuited  the  plaintiff,  or  have  stayed  proceedings,  and  applied 
for  instructions  to  the  zillah  Judge.  On  the  other  hand,  the 
proceedings  of  the  Principal  Sudder  Ameen  are  equally  irregular; 
as  he  was  not  competent  to  take  up  the  case  in  appeal,  from  the 
decision  of  the  Moonsiff,  seeing  that  the  latter  officer  had  no 
original  jurisdiction.  Further,  supposing  the  case  to  have  been 
rregularly  instituted   before   the  Principal  Sudder  Ameen,  he 
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nhbxxli  hare  referred  it  to  the  Collector,  for  report,  previously 
to  passing  a  decision.  The  Court,  accardingly,  annul  the  deci- 
sions of  the  Moonsiff  and  Principal  Sudder  Ameen,  and  as  the 
most  indulgent  course,  direct  the  Moonsiff  to  apply  to  the 
Judge  for  permission,  to  forward  the  case  cither  to  that  Officer, 
or  to  the  Principal  Sudder  Ameen,  to  be  dealt  with  as  an 
criginal  suit,  in  one  of  those  Courts. 

The  23rd  July,   1851. 

{A.    W.    Bl?OBIE,l    J    , 
S.  S.  Brown,  Offg.  Judge. 

{Special  appeal  from  the  decision  of 
C.  C.  Jackson,  Esq.,  Judge  of  Meerut^ 
dated  24th  January  1851. 

6uN04  Dass,  (Plaintiff)y  Appellant, 

versus 

AwTJS  Khan,  (Defendant),  Respondent, 

Thb  particulars  of  this  suit  have  been  fully  set  forth  in  the 
Judge's  decision.  The  plaintiff,  dissatisfied  with  the  summary 
judgment  of  the  Revenue  Court,  instituted  a  regular  suit  in  the 
MoonsifTs  Court  for  its  reversal.  The  suit  involved  two  points 
of  fact,  viz.,  1st,  the  liability  of  the  cultivator  to  the  payment  of 
a  varying  rent  by  appraisement  of  the  crops,  and  2ndly,  the  fact 
of  whether  any  payments  for  rent  had  been  made  by  the  defend- 
ant. The  Moonsiff  entered  into  the  first  point  in  considerable 
detail,  and  decided  in  favor  of  the  plaintiff.  The  second  point 
was  also  decided  in  his  favor,  and  a  decree  was  given,  which  was 
reversed  in  appeal. 

A  special  appeal  was  admitted  to  try,  1st,  whether  the  Judge 
had  sufficiently  considered  and  disposed  of  the  reasons  in  the 
Moonsiff's  decree,  which  his  judgment  reverses,  and  2nd,  whether 
the  Judge's  decision  is  not  imperfect,  inasmuch  as  he  has  omit- 
ted to  decide  the  plea  of  payment  alleged  by  the  respondent,  and 
denied  by  the  appellant. 

The  Court  consider  the  decision  defective  for  the  reasons 
stated  in  the  certificate.  With  regard  to  the  first  point,  the 
Judge  observes,  '*  The  decision  of  the  Deputy  Collector  is  to 
the  contrary,  and  the  collection  of  rents  on  a  rate  of  Rs.  20  per 
cent,  in  excess  of  the  assessment,  which  it  authorized,  was  sanc- 
tioned and  continued  in  appeal  by  the  Commissioner  and  Sudder 
Board  of  BevenuOj  and  I  see  no  reason  for  deciding  in  opposi- 
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tion  to  those  authorities;  if,  indeed^  there  were  reasons  for  doing 
aOy  tbe  suit  in  its  present  form  would  not  admit  of  it/^  In 
advertence  to  the  last  remark^  the  Court  observe,  that  the  suit 
has  not  been  brought  to  establish  a  right  to  collect  rents  by  a 
new  method.  It  rests  on  the  alleged  right  of  the  malgoozar  to 
receive  rent  from  the  cultivators  at  the  rate,  and  on  the  system 
fixed  at  the  Settlement  and  in  force  since,  and  as  the  suit  has 
been  brought  under  the  terms  of  the  Section  10,  Regulation 
XIV.  of  1824,  to  obtain  '^  a  more  full  and  formal  investigation 
of  the  merits  of  the  case''  than  was  given  to  it  in  the  summary 
judgment,  the  conclusion  of  the  Revenue  Court,  which  the  plain- 
tiff has  brought  his  suit  to  contest,  is  not  singly  sufficient  as  a 
ground  for  decision  without  a  due  examination  of  the  merits, 
and  of  the  reasons  in  the  Moonsiff's  judgment.  The  remaining 
reasons  in  the  Judge's  decision  are  rather  objections  to  the 
jummaifUfuke  itself  than  arguments  against  the  custom  of  coUeo- 
tion  on  which  the  jummabundee  has  been  framed,  and  in  Ae 
event  of  the  custom  being  judicially  settled,  may  be  considered 
in  modification  of  the  claim  decreed  by  the  lower  Court.  The 
remand  of  the  case  will  afford  the  Judge  an  opportunity  of  con- 
sidering at  the  same  time,  whether  the  respondent  after  the  trans- 
fer of  his  putieedaree  rights  to  the  appellant  can  claim  a  more 
favorable  rate  of  rent  than  the  other  cultivators,  and  also  whe- 
ther the  cultivators  by  the  removal  of  the  cr9ps  did  not  render 
themselves  liable  to  the  payment  of  cash  rents  as  rated  in  tbe 
jummcUmndee.  These  or  other  objections  to  the  jummabm- 
dee  that  present  themselves  might  form  a  subject  for  a  more 
extended  investigation,  but  are  not  valid  as  reasons  for  its  entire 
rejection.  The  decision  as  it  stands  is  moreover  imperfect,  for 
the  second  reason  noted  in  the  certificate,  no  judgment  having 
been  given  on  the  point  of  whether  the  respondent  has  estab- 
lished the  payment  of  rent  on  a  fixed  money  rate  for  the  khur- 
reef  season  of  1256  Fuslee,  as  alleged  by  him. 

The  Court  annul  the  decision,  and  remand  the  case  to  the 
Judge  for  replacement  on  his  file  and  decision  de  novo  in  adfert- 
ence  to  the  foregoing  renutrks.    The  cjsts  as  usual. 
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T%e  iSrd  July,  1851. 

Present 


{A.  W.  Begbu,!  r  j  _ 
S.  S.  Brown^   Offg.  Judge. 


especial  appeal  from  the    decision  of 
Cass  No.  138  of  1851 J      C.  C.  Jackson^  Esq.,  Officiating  Judge 

[^     of  Meerut,  dated  26th  January  1851 

GuNGA  Da88^  f  Plaintiff  J,  Appellant, 

versus 

BoosTUM,   (Defendant),  Respondent. 

The  order  of  remand  the  same  as  in  the  case  No.  137. 


The  28rd  July,  1851, 
Present: 


{A.  W.  Beboie.I  ,  .  _ 
H  W.  Deane;)-'^^> 
S.  S.  Brown,  Offg.  Jud^ 


Brown,  Offg.  Judge. 

especial  appeal  from  the    decision    of 
Case  No.  189  or  1851.«<       C.  C.  Jackson,  Esq.,  Officiating  Judge 

[^     of  Meerut,  dated  25M  January  1851. 

GttnoaDass^  (Plaintiff J,  Appellant, 

versus 

NuBEE  Buksh,  (DrfendaniJ,  Respondent. 

The  order  of  remand  the  same  as  in  the  case  No.  137. 
The  2drd  July,  1851, 
Present: 


fA.  W.  Bbobie,  1  .  .  ^^ 
J  H.  W.  Deane,  J^''^^''^ 
I^S.  S.  Brown,  Offg.  Judge. 


{Special  appeal  from  the  decision  of 
C.  C.  Jackson,  Esq.,  Officiating  Judge 
of  Meerut,  dated  2hth  January  1851. 

GuNOA  Dass,  (Plaint^J,  Appellant, 

versus 

Laljee,  (Defendant J,  Respondent. 

The  order  of  remand  the  same  as  in  the  case  No.  137. 
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The  25rd  July,  1861. 

r  A.  W.  Beobib,!   ,   , 
Present:  J  H.  W.  DbanbJ''^^*'' 
[,S.  S.  Brown,  Ojffg.  Judge. 

{Special  appeal  from  the  dearitm  of 
a  C.  Jackson,  Esq.,  Officiating  Jnige 
of  Meerut,  dated  25/A  January  1851. 

GuNGA  Dass,  f  Plaintiff;,  Appellant, 

versus 
Dhurmee,  CDe/endantJ,  Respondent. 
Thi  order  of  remand  the  same  as  in  the  case  No.  187. 


Present : 


The  23rd  July,  1851. 

r  A.  VV.  Begbie,!   .   . 
]  H.  W.  Deanb;  j-^^^^^'* 
[^:S.  S.  Brown,  Offg.  Judge. 


{Special  appeal  from  the  decision  of 
a  a  Jackson,  Esq.,  Officiating  Judge 
of  Meerut,  dated  2bth  January  1851. 

GuNGA  Dass,  (Plaintiff),  Appellant, 

versus 

MuNsooKH  AND  OTHERS,  (DefendatUs),  Respondents. 

The  order  of  remand  the  same  as  in  the  case  No.  187. 

The  23rd  July,  1851. 


f  A.  W.  Beobib.I  •   . 
Present:  \  H.  W.  Deane,  /-^"^^^'^ 
LS.  S.Brown,  Offg.  Judi 


Judge. 

r  Special   appeal  from  the    decision  of 
Ca$e  No.  143  OP  1851.  <      C.  C.Jackson,  Esq.,  Officiating  Judge 

t     of  Meerut,  dated  2bth  January  18  jl. 

GuNOA  Dass,  (Plaintiff),  Appellant, 

versus 
NusROo,  (Defendant),  Respondent. 
The  order  of  remand  the  same  as  in  the  case  No.  137. 
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The  2Zrd  July,  1851. 

{A.  W.  Begbib,  1  r  j 
H.W.Deane/ j-^"^^'' 
S.  S.  Bkown^  d^g.  Judge. 


Cas»  No.  144  of  1851.   -<    '  C.  C.Jackton,  Esq.,  Officiating  Judge 


^Special  appeal  from  the  decision  of 
C.  C.  Jackson^  Esq.,  Officiating  Judge 
ofMeerut,  dated  25M  January  1851. 

GuNGA  Dass^  (Plaintiff J,  Appellant, 
ver9Wf 
JiT  KisHBN^  (Defendant Jy  Retp'jndent. 
Thb  order  of  remand  the  same  as  in  the  case  No.  1S7. 

The  23rd  Jtrfy,  1851. 

Preeent 


{A.  W.  Begbie.I  ,   . 
H.  W.  Dean.;)-^"^^^' 
S.  S.  Bbown,  Offg.  Judi 


B&owN^  Offg.  Judge. 

r  Special    appeal  from  the  decision  of 
Casb  No.  145  of  1851.  X      C.  C.  Jackson,  Esq.,  Officiating  Judge 

[^     of  Meerut,  dated  2bth  January  1851* 

GuNGA  Dass,  (Plaintiff),  Appellant, 
versus 
Mahasookh,   fDtfendantJ,  Respondent. 
Tbb  order  of  remand  the  same  as  in  the  case  No.  137. 


The  23rd  July,  1851. 
Present : 


{A.  W.  Begbib.  1  •  , 
H.  W.  Deane;  j^**^^^'^ 
S.  S.  BaowN,  Offg.  Judge. 


{Special  appeal  from  the  decision  of 
C.  C.  Jackson,  Esq.,  Officiating  Judge 
of  Meerut,  dated  2bth  January  1851. 

GuNQA  Dass^  (PlaintiffJ,  Appellant, 
versus 
MoHXTMBD  BuvsH^  (Defendant J,  Respondent. 
Thb  order  of  remand  the  same  as  in  the  case  No.  187. 
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The  23rd  My,  1851. 
Present: 


CA.  W.  Bkgbis^I   r  ^  _ 
[S.  S.  B&owK^  Offg.  Judi 


B&owK^  Offg.  Judge. 

r  Special    appeal  from  the    decmon  of 
Case  No.  147  of  1851.  J      C.  C.  Jackson,  Esq.,  Officiating  Judge 

L     of  Meerui,  dated  25/A  January  1851. 

GuNOA  Dabs,  (Plaintiff),  Appellant, 
versus 
GooLAM  HooissiN,  (Defendant),  Respondent. 
Thje  order  of  remand  the  same  as  in  the  case  No.  137. 

The  2ird  July,  1851. 
Present: 


t:  \  H.  W.  Deane, J-^^^' 
(^S.  S.  Bbown^  Offg.  Judge. 


C  Special    appeal  from    the  decision  of 
Case  No.  148  op  1851. -{       C.  C.  Jackson,  Esq.,  Officiating  Judge 

I     of  Meerut,  dated  25/A  January  1851. 

GuNOA  Da88,  (Plaintiff),  Appellant, 
versus 
NooR  Khan,  (Defendant),  Respondent. 
The  order  of  remand  the  same  as  in  the  case  No.  137. 

The  23rd  July,  1851. 

Present : 


{A.  W.  Beobie.  1  J  , 
H.  W.  Deane;)-''^'^' 
S.  S.  Brown,   Offg.  Juc 


Brown,   Offg.  Judge. 

{Special  appeal  from  the  decision  of 
C.  C.  Jackson,  Esq.,  Officiating  Judge 
qf  Meerut,  dated  25th  January  1851^ 

GungaDass,  (Plaintiff),  Appellant, 

versus 
Zahubta,  (D^fendatU),  Resdondent. 
The  order  of  remand  the  same  as  in  the  case  No.  137. 
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Tke  23rd  July,  1851. 

Pre$etUi 


{A.  W.  BSOBIB,!   ,  J 
S.  S.  Brown^  Offg.  Judge. 


{Special  appeal  from  the  decision  of 
C.  C.  Jackson,  Esq.,  Officiating  Judge 
ofMeerut,  dated  %5thJanuary  1851. 

GuNGA  Dass,  (Plaintiff J,  Appellant, 

versus 

OoDMXB^  (Defendant J,  Respondent, 

Thb  order  of  remand  the  same  as  in  the  case  No.  137. 


The2Srd  July,  1851. 
Present , 


TA.  W.  B«oBi«,l  ,   . 
LS.  S.  Brown,  Offg.  Judge. 


r  Special  appeal  from   the  decision    of 
Casb  No.  151  op  1851.  \      C.  C.  Jackson,  Esq.,  Officiating  Judge 

[^     of  Meerut,  dated  25/A  January  1851. 

GuNGA  Dass,  (Plaintiff),  Appellant, 
versus 
KiDDA,  (Defendant),  Respondent. 
Thb  order  of  remand  the  same  as  in  the  case  No.  137. 


ne  23rd  July,  1851. 

{A.  W.  Brgbib,\  j.   . 
H.  W.  Dbanb,  J^^^^> 
S.  S.  Brown,  Offg.  Judge. 

especial  appeal  from  the  decision    of 
Case  No.  152  of   1851.  <      C.  C.  Jackson,  Esq,,  Officiating  Judge 

I     ofMeerut,  dated  2bth  January  1851. 

GungaDass,  (Plaintiff),  Appellant, 
versus 
Imam  Bursh,  (Defendant J,  Respondent. 
Tub  order  of  remand  the  same  as  in  the  case  No.  187. 
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ne  28rd  July,  1851. 
Present : 


{A.  W.  Beqbie,  1   r  j 
H.W.Deane/ j-^"^^"'' 
S.  S.  Beown,  Ojffg.  Judge. 


{Special  appeal  from  the  decuum  ^ 
C.  C.  Jackson,  Esq.,  Officiating  Jndge 
ofMeerut,  dated  25th  January  1851. 

GuNOA  Dass,  (Plaintiff) j  Appellant^ 
versus 
KuLLoo,  (Defendant),  Respondent. 
Tbs  order  of  remand  the  same  as  in  the  case  No.  187. 


The  2Zrd  July,  1851. 

{A.  W.  Begbie,!   r  J 
H.  W.  Dbanb,  J-'*'^^' 
S.  S.  Brown,  Offg.  Judge. 


Case  No.  154  of  1851.  \      C.  C.  Jackson,  Esg.,  Officiating  Judge 

L  or 


f  Special  appeal  from  the  decision  tf 
C.  C.  Jackson,  Esg.,  Officiating  Judge 
ofMeerut,  dated  25th  January  1851. 

GuNQA  Dass,  (Plaintiff),  Appellant, 
versus 
Badul   Khan,  (Defendant),  Respondent. 
The  order  of  remand  the  same  as  in  the  case  No.  137. 

The  ZSrd  July,  1851. 


fA.W. 
f;  i  H.  W. 

Ls.  S.  I 


Present:  ^  H.  W.  Deanb,/-'***^^' 
Beown,  Offg.  Judge. 


C  Special    appeal    from    tfie  decision  o/ 

Case  No.  155  of  1851.  <       C.  C.  Jackson,  Esq.,  Officiating  Judge 

(.     of  Meerut,  dated  %5th  January  1851. 

GuNOA  Dass,  (Plaintiff),  Appellant, 
versus 
Peer  Buksh,  (Defendant),  Respondent. 
The  order  of  remand  the  same  as  in  the  case  No.  187. 
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The  iard  July,  1861. 

Praent : 


{A.  W.  Beobib,!  r  J 
S.  S.  B&owN^  Offg.  Judge. 


especial  appeal  from  the    decision  of 
Camm  No.  156  of  1851.  <      C.  C,  Jackson,  Esq.,  Officiating  Judge 

(^     of  Meerut,  dated  2bth  January  ISbl. 

GuNGA  DasSj  (Plaintiff),  Appellant, 
versus 
Bhaoa,  (Defendant),  Respondent. 
Thb  order  of  remand  the  same  as  in  the  case  No.  137. 


The  23rrf  July,  1851. 
Present : 


fA.  W.  Begbie.  If. 
r:  J  H.  W.  Deane,)-'*^^"' 
I^S.  S.  Brown^  Offg.  Judge. 


r  Special    appeal  from    the  decision  of 
Case  No.  157  of  1851.  <       C.  C.  Jackson,  Esq.,  Officiating  Judge 

[_     of  Meerut,  dated  25th  January  1851. 

GuNGA  Dass,  (Plaintijff),  Appellant, 

versus 
Jeesookh,  (Defendant),  Respondent. 
The  order  of  remand  the  same  as  in  the  case  No.  137. 

The  23rd  July,  18S1. 

Present: 


fA.  W.  Begbie, T  ,   , 
r:  \  H.  W.  Deane,!"''"'^"' 
L  S.  S.  Bbown^  Offg.  Judge. 


especial  appeal  from    the    decision    cf 
Oasb  No.  158  OF  1851.-^       C.  C.  Jackson,  Esq.,  Officiating  Judge 

L     of  Meerut,  dated  25th  January  1851. 

GuNQA  DasSj  (Plaintiff),  Appellant, 

versus 
DuLEEL,  (Defendant),  Respondent. 
Tbe  order  of  remand  the  same  as  in  the  case  No.  187« 


Digitized  by  LjOOQIC 


1 


302 
The  %ird  July,  1851. 

Present : 


{A.  W.  Beobie,")  ,  J 
H.  W.  Deanb,  j-^«^^> 
S.  S.  BkowN^  Offif.  Judffi 


Brown,  Ojffg.  Judge. 

especial  appeal  from  the    decision  of 
Cask  No.  159  of  1851. -|       C.  C.  Jackson,  Esq.,  Officiattnff  Judge 

I     of  Meerut,  dated  %bth  January  1851. 

GuNOA  Dass,  (Plaintiff),  Appellant, 

versus 

MussuMAT  MuHTABY^  (Defendant),  Respondent. 

Tu£  order  of  remand  the  same  as  in  the  case  No.  137. 


The  23rrf  July,  1851. 

{A.  Vf.  Begbie,  \  j  ^ 
H.  W.  Deane,      ^^'^^y^^^ 
S.  S.  Brown,  Offg.  Judge. 


Case    No.  59  of  1851.-« 


"Regular    appeal  from  the   decision  of 
Mohumed  Villayet  Ali  Khan,  Princi- 
pal   Sudder    Ameen    of  Allahabad, 
^     dated  14dh  January  1851, 

Bajah  Chitpal  Singh,  (Dtfendant),  Appellant, 

versus 

MoozuFFER  HoossBiN  Khan,  (Plaintiff),  Respondent. 

The  suit  is  brought  to  recover  a  loan  of  Rs.  1,00,000,  advanced 
on  mortgage,  under  an  award  of  private  arbitration,  dated  the  l^th 
December  1849.  The  loan,  it  appears,  was  secured  by  three 
separate  instruments,  executed  by  the  defendant,  which  conveyed 
a  mortgage  interest  in  the  form  of  a  conditional  sale  witli 
possession  of  certain  estates,  and  comprised  other  conditions 
which  in  time  gave  rise  to  law-suits  between  the  parties. 
Ultimately,  on  the  recommendation  of  the  OfQciating  Jadge  of 
Allahabad,  they  consented  to  refer  their  respective  claims  to 
private  arbitration,  and  agreements  to  that  effect  were  taken 
from  them,  conveying  full  power  to  the  arbitrator  chosen  by 
them  to  dispose  of  all  claims,  of  every  description  arising  from 
the  transaction,  that  were  then  pending  or  might  afterwards  be 
advanced.  This  agreement  was  followed  by  another  of  ten  days' 
later  date,  by  which  each  party  binds  himself  to  abide  by  the 
arbitrator's  decision  on  the  claims  contained  in  the  Schedule 
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then  submitted.  The  arbitrator  proceeded  accordingly  to  dis- 
pose of  the  conflicting  claims  of  both  parties^  and  after  an  interval 
of  more  than  a  year,  recorded  a  separate  award  for  the  release  of 
the  mortgage  itself.  The  award  directed  that  the  mortgager. 
Rajah  Chitpal  Singh,  should  repay  the  loan,  and  that  the  estates 
should  be  surrendered  to  him  by  the  mortgagee,  who  has  now 
brought  his  action  under  it. 

The  defendant  in  his  answer,  amongst  other  arguments,  denied 
that  the  terms  of  the  arbitration  agreements  empowered  the 
arbitrator  to  take  up  and  decide  this  matter,  and  he  pleaded 
that  the  award  was  consequently  of  no  force. 

The  Principal  Sudder  Ameem  was  of  opinion  that  the  arbitra* 
tion  agreements  conferred  the  requisite  authority  to  deci^the 
question,  but  did  not  assign  any  particular  reasons  for  his 
conclusion,  and  considering  the  award  to  be  a  valid  document^ 
he  decreed  the  suit. 

The  Court,  after  an  attentive  examination  of  the  two  agree- 
ments, are  unable  to  concur  in  this  decision.  They  observe  that 
although  the  terms  of  the  original  agreement  were  unusually 
comprehensive  in  committing  all  pending  claims^  and  all  that 
might  arise  thereafter  in  any  way  connected  with  'the  mortgage 
transaction  to  the  decision  of  the  arbitrator,  without  reservation, 
the  intent  of  the  supplemental  agreement  must  he  understood 
as  limiting  the  power  of  arbitration  to  the  several  claims  con- 
tained in  the  Schedules  given  in  by  each  party.  It  is  clear  that 
the  object  of  the  second  agreement  was  to  reduce  the  general 
terms  of  the  first  to  a  definite  form  from  the  proviso  which  it 
contains  that  any  claim  of  which  proof  shall  not  have  been 
adduced  up  to  a  date  fixed  shall  be  rejected.  The  cancelment  of 
the  mortgage  had  not  been  discussed  by  either  party  up  to  that 
time,  nor  was  it  brought  before  the  arbitrator  until  long  after. 
The  arbitrator,  no  doubt,  acted  in  good  faith,  and  misled  by  the 
terms  of  the  original  agreement  considered  himself  authorized 
to  extend  his  decision  to  this  matter  also,  but  the  Court  are 
of  opinion  that  if  the  extension  of  the  arbitration  to  any  matters 
not  in  the  Schedule  were  desired  or  deemed  necessary,  fresh 
l^eements  should  have  been  taken  from  the  parties,  and  that 
without  these  the  award  cannot  be  held  valid  as  a  ground  of 
suit.  This  is  the  only  point  that  presents  itself  for  decision  in 
the  case;  and  the  rejection  of  the  award  will  necessarily  be  fatal 
to  the  suit  in  its  present  form.  The.  Court  accordingly  reverse 
the  decision  of  the  Principal  Sudder  Ameen,  and  nonsuit  the 
respondent,  with  eosts. 
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The  iAth  July,  1851. 
Present :  A.  W.  Beobix^  Judge. 

"Regular  appeal  from  the  decision  of 

Moulvee   Mohumed  Abdoor  BMhman 

Caii  No.  121  of  1850. -{      Khan,  Officiating   Principal   Sudder 

Ameen  of  Benares,  dated  22nd  April 
1850. 

Chitvmburnath  Koomab  Sambb^  (Defendant),  Appellant, 

versus 

Thakoob  Hubsurn   Singh,   mookhteear  of  Maharajah  Isubxb- 
PBBSHAD  Narain  Singh,   (Plaintiff),  Respondent. 

The  plaintiff  sues  the  appellant  and  Hunooman  Pershad  Singh, 
defendant,  to  recover  possession  of  a  bardduree,  with  the 
ground  attached  to  it,  situate  in  the  mohullah  Sonarpoora  of  the 
city  of  Benares,  valae  Rs.  6,100,  by  virtue  of  a  mortgage  held 
by  him,  under  date  8th  October  1821,  and  for  Rs.  1,300  being 
the  amount  of  rent  of  the  said  building  from  26th  March  1838, 
the  date  of  his  dispossession,  to  the  date  of  the  institution  of 
his  suit.  The  plaintiflf  states  his  case  as  follows :  Baboo  Hunoo* 
man  Pershad  Singh  mortgaged  the  premises  in  question,  on  the 
date  above  specified,  for  the  sum  of  Rs.  15,000,  to  Maharajah 
Oodut  Nal»ain  Singh,  deceased,  plaintiff's  predecessor,  for  the 
period  of  twenty  years,  the  deed  being  drawn  out  in  the  name  rf 
Ajeet  Singh,  gomashta  of  the  then  Maharajah:  possession  was 
given  and  enjoyed  by  the  latter  without  any  interruption  till 
1881,  when,  in  execution  of  a  decree,  obtained  by  Dabee  I'Hal 
Singh  and  Pcrtab  Narain  Singh  against  Benee  Dutt  Singh,  the 
latter  named  the  defendant,  Hunooman  Pershad,  as  his  Fecurity, 
whose  property,  consisting  of  houses  in  mohulluh  Soi;arpoora, 
were  accordingly  entered  in  the  Schedule  annexed  to  the  security 
bond,  and  was  attached  by  order  of  the  Sudder  Dewanny  Adaw- 
lut.  This  part  of  the  plaintiff's  statement  is  not  at  all  clear;  hut 
it  would  appear,  to  be  his  meaning,  that  when  the  attachment  of 
Hunooman  Pershad's  property  was  made,  the  bardduree  was 
included  in  it ;  and  that  when  it  was  taken  off,  the  defendant, 
Chitumburnath's  predecessor,  Ayarub  Koomar  managed,  in  col- 
lusion with  the  Nazir  of  the  Judge's  Court,  to  obtain  possession 
of  the  bardduree,  by  virtue  of  a  deed  of  mortgage,  executed 
in  his  favor  by  the  defendant,  Hunooman  Pershad.  The  plain- 
tiff petitioned  the  Judge  repeatedly,  but  without  success^  to 
recover  possession  of  the  bardduree:  and  was  consequently, 
compelled  to  institute  the  present  suit.  In  support  of  his  title, 
the  plaintiff  produced  two  previous  mortgage  deeds,  for  the  same 
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property^  of  dates  antecedent  to  his  own^  'which  had  been  made 
over  to  him  by  the  previous  incumbents.  The  fact  of  this 
property  having  been  mortgaged  since  1796  is  sufficient  to 
invalidate  the  mortgage  deed  under  which  the  defendant^  Chi- 
tumbumath^  claims  possession,  which  is  dated  in  1819.  If  the 
defendant's  title  were  good,  the  previous  title  deeds  would  have 
been  made  over  to  him. 

The  defendant,  Chitumburnath  replied,  that  it  was  evident 
from  plaintiff's  statement,  that  the  alleged  mortgage  deed  of  1821, 
under  which  he  claimed  possession  of  the  dardduree,  had  no 
existence;  that  even  if  it  had,  there  was  no  proof  that  the  Rajah 
was  entitled  to  sue  on  a  deed  executed  in  favor  of  Ajeet  Singh ; 
that  the  amount  of  rent  claimed  by  the  plaintiff  was  exaggerated; 
that  if,  as  stated  by  the  plaintiff,  he  was  in  possession  up  to  the 
end  of  1837,  why  does  he  claim  rent  only  from  26th  March  1838? 
that  on  the  bardduree  being  attached,  in  the  case  of  Gungotegir, 
plaintiff,  versus  Hunooman  Pershad,  defendant,  and  again  in  the 
case  of  Rajah  Oodut  Narain  Singh,  plaintiff,  versus  the  same  de* 
fendant,  Ayarub  Koomar  Samee,  (defendant's  predecessor) 
appeared,  as  objector,  under  the  mortgage  deed  of  1819,  and  a 
deed  of  sale  dated  9th  October  1887,  when  Hunooman  Pershad 
acknowledged  the  sale ;  and,  after  a  summary  inquiry,  the  pro- 
perty was  released  to  the  objector,  in  preference  to  the  claim 
preferred  by  the  Rajah :  that  it  is  absurd  to  suppose,  that  if  the 
Rajah  held  the  bardduree  in  mortgage  he  would  have  caused  it 
to  be  attached,  in  execution  of  his  own  decree,  and  that  in  the 
summary  inquiry,  made  in  execution  of  the  decree  of  Dabee 
Dial  Singh  and  Pertab  Narain  Singh,  plaintiffs,  versus  Benee 
Dutt  Singh,  defendant,  it  was  proved  that  defendant  was  in  pos- 
session of  the  bardduree  in  1837,  under  his  mortgage  deed. 

The  defendant,  Hunooman  Pershad  Singh,  in  his  reply,  admitted 
that  he  had  executed  the  mortgage  deed  in  favor  of  plaintiff  in 
1821 :  but  alleged,  that  the  transaction  was  never  completed, 
because  the  Rajah's  predecessor  had  not  fulfilled  its  stipulations, 
and  that  the  defendant's  predecessor  Ayarub  Koomar,  had  held 
possession,  under  the  mortgage  of  1819,  till  the  9th  October  1837, 
when  he,  Hunooman  Pershad,  sold  the  property  to  the  said  Aya- 
rub Koomar.  In  short  this  defendant  contradicted  the  statement 
of  the  plaintiff  in  every  material  point,  and  supported  that  of  the 
other  defendant,  Chitumburnath.  Subsequently,  when  the  case 
came  to  a  final  hearing,  Hunooman  Pershad  retracted  all  that  he 
had  stated  in  \ABJawab  dawa,  alleging  that  it  had  been  fraudu- 
lently given  in  by  his  mookhtearkar  without  his  knowledge  or  con- 
sent, and  in  collusion  with  the  defendant  Chitumburnath.  He 
now  admitted  the  truth  of  the  plaintiff's  statement;  and  affirmed, 
that  the  latter  had  held  possession  of  the  bardduree  under  the 
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mortgage  deed  of  1821^  in  common  with  the  rest  of  the  property 
therein  specified. 

The  Principal  Sudder  Ameen  decreed  in  favor  of  the  plain- 
tiflPs  claim.  He  waa  of  opinion,  that  the  mortgage  deed,  pro- 
duced by  the  plaintiff^  was  genuine,  both  it  and  the  receipt  of 
Hunooman  Pershad  for  the  consideration,  having  been  duly 
registered:  a  fact  incompatible  with  the  assertion  of  the 
deiendant  Chitumbumath  of  its  being  a  forgery,  this  view 
was  supported  by  the  subsequent  statement  of  the  defendant 
Hunooman  Pershad^  and  the  evidence  of  plaintifPs  witnesses, 
and  it  was  proved,  that  the  plaintiff  was,  np  to  this  time,  in 
possession  of  the  rest  of  the  property  specified  in  the  mortgage 
deed;  the  plaintiff  was  clearly  entitled,  also,  to  the  amoant 
of  rent  claimed  by  him  for  the  period  of  his  dispossession,  it 
being  shown,  that  the  bardduree  had  yielded  this  rent,  and  the 
defendant  Chitumbumath,  although  he  asserts  in  general 
terms,  that  plaintiff  has  over-estimated  the  rent,  does  not  specify 
any  other  sum  as  the  proper  one.  The  Principal  Sudden* 
Ameen  believes  that,  in  the  confusion  arising  out  of  the 
claims  of  the  several  objectors  at  the  time  of  the  attachment, 
the  defendant's  predecessor,  Ayarub  Koomar,  by  some  trickery 
managed  to  get  possession  of  the  building;  and,  then,  to 
strengthen  his  case,  fabricated  the  mortgage  deed  now  produced 
by  him.  Until  so  nnexceptionable  a  deed,  as  that  in  posses- 
sion of  plaintiff,  is  satisfied,  neither  of  the  defendants  can 
have  any  claim  to  possession.  It  is  not  at  all  improbable, 
that  the  fir$i  reply  of  the  defendant,  Hunooman  Pershad,  was 
fraudulently  given  in,  without  that  person's  knowledge.  More- 
over, it  i9  worthy  of  remark,  that  the  defendant,  Chitumbur- 
nath,  has  not  produced  the  original  of  the  mortgage  deed  of 
1819,  under  which  he  affirms,  that  he  obtained  possession;  nor 
has  he  produced  any  evidence  to  establish  its  execution.  Hit 
predecessor  Ayarub  Koomar  did  not  even  make  any  mention 
of  it,  when  he  appeared,  as  oosurdar  in  the  case  of  Gnngote- 
gir,  an  omission  altogether  irreconcilable  with  the  supposi- 
tion of  such  a  deed  being  then  in  existence.  Neither,  has  the 
defendant  produced  the  original  of  the  deed  of  sale,  said  to 
have  been  executed  in  1887,  or  produced  any  evidence  in  proof 
of  it.  When  the  case  was  ripe  for  decision,  the  defendant's 
vakeel  produced  coptet  of  the  mortgage  dec^  and  deed  of 
sale,  alleging  that  the  originals  had  be^  lost:  a  statement  not 
entitled  to  belief.  The  probability  is,  that  he  was  afraid  to 
produce  the  originals  from  a  fear  that  they  should  be  declared 
to  be  forgeries.  The  recognition  of  the  defendant's  possession, 
in  the  summary  enquiry  cannot  be  regarded  as  a  sufficient 
proof  of  his  possession,  as  these  summary  enquiries   are  neoei- 
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sarily  superficial,  and  unsatisfiEictorjr.  It  was  incumbent  on  the 
defendant  to  make  good  his  titie^  in  the  present  regular  inves- 
tigation; and  to  produce  his  documentary  evidence;  which  he 
has  not  done.  On  the  oral  testimony  adduced  by  the  defendant 
to  prove  the  fact  of  his  possession^  the  Principal  Sudder  Ameen 
can  place  no  reliance^  for  such  testimony  is  of  little  value 
unless  supported  by  documentary  evidence ;  and  the  facility 
of  obtaining  oral  testimony  on  any  subject  is  a  matter  of  noto- 
riety. The  Principal  Sudder  Ameen  desires  it  to  be  under- 
stood^ that  he  does  not  pronounce  any  opinion  as  to  the 
genuineness  or  otherwise  of  the  deed  of  sale  of  1837,  filed  by 
the  defendant  Chitumbumath,  the  claim  of  the  plaintiff  depend- 
ing on  the  non-existence  of  the  mortgage  deed  of  1819,  asserted 
by  the  defendant,  but  as  to  the  falsity  of  which  no  doubt  can  be 
entertained. 

The  defendant,  Chitumburnath,  being  dissatisfied  with  this  deci- 
sion^ appealed  therefrom  to  this  Court.  The  defendant,  Hunoo- 
man  Pershad  Singh,  did  not  appeal. 

After  an  attentive  consideration  of  the  proceedings  in  this  case, 
I  am  perfectly  satisfied  of  the  justice  of  the  Principal  Sudder 
Ameen^s  decision.  I  have  little  to  add  to  the  very  strong  and  con- 
vincing arguments  which  he  has  arrayed  in  support  of  his  judg- 
ment. I  must  remark,  however,  that  the  assertion  of  the  appellant^ 
that  the  plaintiff  attached  this  bardduree  in  execution  of  his  own 
decree  against  the  defendant  Hunooman  Pershad,  is  untrue,  A 
roobdkaree  of  the  Judge  of  Benares,  under  date  80th  June  1838, 
is  filed  by  the  appellant,  with  the  view  of  establishing  this 
allegation,  which^  if  truCy  would  indeed  be  a  very  strong  argu- 
ment against  the  fact  of  the  Rajah's  possession  under  his  mort- 
gage. Sut  there  is  nothing  in  this  roobakaree  to  show,  that  the 
bardduree  wa$  attached  by  the  Rajah.  The  attachment  made 
by  the  Rajah,  evidently,  was  of  other  property  belonging  to 
Hunooman  Pershad,  not  included  in  his  mortgage.  That  the  fact 
being  as  stated  by  the  defendant,  it  might  easily  have  been 
proved,  by  the  production  of  a  copy  of  the  order  of  attachment. 
I  am  fully  satisfied,  from  the  evidence  adduced  by  the  plaintiff, 
that  his  predecessor  was  in  possession  of  the  bardduree,  under 
his  mortgage  deed  of  1821,  and  that  he  was  ejected  from  it,  aa 
stated  by  him,  by  a  trick  on  the  part  of  Ayarub  Koomar,  with 
the  assistance  of  the  Nazir  of  the  Judge's  Court.  The  order 
given  by  the  Judge  to  place  ony  party  in  possession,  on  the  remo<* 
▼al  of  the  attachment;  and  the  local  inquiry  made  by  the  Nazir, 
in  consequence  of  that  order,  were  irregular.  The  effect  of  an 
attachment  is  not  to  dispossess  any  person,  consequently,  the 
restoration  to  possession  is  a  work  of  supererogation,  and  it  is  this 
irregular  int^erence  which  has  given  rise  to  the  present  suit. 

I  dismiss  the  appeal  with  costs, 
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The  29th  July,  1851. 

Present : 


{A.  W.  Begbie,  1  ,  J 
H.  W.  Deane,  j-^«^^' 
S.  S.  Brown,  Q^.  Judge. 


(Special   appeal  from    the    decision  of 
Casb  No.  131  OP  1851.   <       C.  C.  Jackson,  Esq.,  Officiating  Judge 

L     of  Meerut,  dated  24tth  December  1850. 

Gbeesun  and  OTHERS,  {Dcflmdants),  Appellants, 

versus 

Behadub  Singh,  (Plaintiff J,  Respondent. 

The  particulars  of  this  case  will  be  found  at  pages  195  to  197 
of  the  printed  reports  of  decisions  of  Zillah  Meerut  of  the  past 
year. 

A  special  appeal  was  granted  to  determine,  ^'  1st,  whether  the 
plaintiflPs  suit  should  not  have  been  dismissed,  as  b^ng  opposed 
to  the  provisions  of  Section  10,  R^ulation  II.  of  180S*  2nd, 
whether  the  decisions  of  the  Zillah  Courts  are  not  erroneoiu, 
inasmuch  as  thej  have  decreed  contrary  to  plaintiflF's  daim/' 

With  regard  to  the  first  point  noted  in  the  certificate,  the 
Court,  on  full  consideration  of  the  terms  on  which  the  petition 
of  plaint  is  couched,  are  disposed  to  r^ard  the  plaintiff's  rq>e- 
tition  of  the  claim  "  to  establish  his  title  for  fire  biswahs  of  moii* 
zah  Suleempore,''  rather  as  an  error  of  expression,  than  as  a 
delibei'ate  attempt  to  bring  again  under  adjudication  a  matt^ 
which  had  already  been  decided  by  the  previous  decree  obtained 
by  him  on  the  13th  April  1839.  On  taking  out  execution  of  that 
decree  it  was  found,  that  certain  parties,  who  had  not  been  made 
defendants  in  the  suit,  were  in  possession  of  a  portion  of  the  five 
biswahs  decreed,  and  could  not  be  dispossessed  under  it;  the 
plaintiff,  therefore,  expressed  his  readiness  to  accept  execution  of 
his  decree  to  the  extent  that  was  practicable;  and  his  intention 
to  bring  a  separate  suit  for  the  remainder  of  the  five  biswahs  mori- 
gaged  to  him.  The  Judge  is  incorrect  in  stating,  that  the  fcurmer 
Judge  gave  an  order  to  that  effect,  to  the  plaintiff*  The  Judge 
did  nothing  of  the  sort.  It  wits  not  within  his  province  to  give 
such  an  order,  or  recommendation.  The  present  suit  is  that 
which  the  plaintiff  contemj^ated;  but  he  has  mixed  up  with  it 
the  claim  to  a  partition  of  fi^e  biswahs  of  the  entire  village,  the 
propriety  of  which  course  is  open  to  questicm.  The  Court  for* 
bear,  therefore,  to  interfere  with  the  decision  of  the  lower  Courts, 
on  the  ground  which  forms  the  first  point  in  the  certificate  <^ 
special  appeal.  But  the  objtsctioa  noticed  in  the  second  point  of 
the  certificate  cannot  be  got  over.  The  plaintiff  sued  for  a  divi* 
sion  of  five  biswahs;  or,  in  other  wor&,  to  obtain  separate  posses- 
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sioB  pf  lr4th  of  the  cxxMiYKiedUxkdB  of  the  puttee  of  $imiee9^6i$wahi ; 
and  of  l-4th  of  the  uncultivated  land  of  the  entire  village.  But 
the  Mocmsifif  has  given  the  plaintiff  a  decree  for  l-4th  of  the  cul- 
tivated and  uncultivated  land  comprised  in  the  puttee  of  sixteen 
biswahs  only :  the  effect  of  which  decree  would  necessarily  be^  to 
leave  the  proprietors  of  the  four-biswah|yti//tf6  in  undisturbed  pos- 
session of  their  present  holdings, inthe  shamUat  land;  while  both 
the  plaintiff  and  defendants  wUl  be  endamaged  by  the  restriction 
of  the  division  of  the  shamilat  lands  to  the  sixteen-biswah  puttee : 
the  plaintiff  will  obtain  less  than  he  sued  for,  and  which  it  is  appa- 
rently the  object  of  the  decree  to  give  him;  and  after  giving  him 
this  pcNTtion,  the  remaining  proprietors  of  the  sixteen-biswah  pu/Zee 
will  have  less  remaining  intiieir  possession,  than  they  would  have, 
were  the  division  to  be  made  of  the  whole  of  the  ihamilat  land 
of  the  village.  Moreover  the  Court  are  inclined  to  think  that, 
under  the  peculiar  tenure  of  the  village,  the  execution  of  this 
part  of  the  lower  Court's  decision  would  be  found  altogether  im- 
practicable, and  it  is  absolutely  necessary  that  this  defect,  arising 
from  the  misapprehension  of  the  Moonsiff,  which  has  escaped 
the  notice  of  the  Judge,  should  be  rectified,  and  with  this  view, 
the  suit  is  remanded  to  the  Court  (rf  first  instance.  The  Court 
have  found  considerable  difficulty  in  dealing  with  this  case,  in 
consequence  of  the  ambiguous  and  indistinct  phraseology  of  the 
petition  iA  plaint;  and  which  affords  some  excuse  fc»r  the  mistake 
BOW  notieed  in  the  lower  Court's  decision.  In  remanding  the 
ease,  the  Court  desire,  that  the  sillah  judicial  functionaries  will 
^ear  in  mind  the  Construction  No.  1073,  and  consider  the  whole 
case  re-opened  for  their  consideration* 


The  %7th  July,  1851. 


Present  • 


fA.  W.  Beobib,!  r  J 
\  H.  W.   Deanb;  j-^*^^' 
IS.  S.  Brown,  Ojffff.  Jud^ 


{Regular  appeal  from  the  decision  of  Mr. 
J.  Mercer,  Pnncipal  Sudder  Ameen 
of  Furruckabad,  dated  9th  May 
1849. 

GiKBHABSi  Lall,  fPlomttff'J,  Appellant, 

versus 

JooRA/,  [D^endant),  Respondent. 

Tnx  plaini^  sued  to  recover  Bs.  11,688-5-6,  joint  principal 
.  and  interest  of  a  sum  realised  under  a  decree  in  a  suit  against 
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Nuwab  Hussun  Ali  Khan;  and  to  recover  Us. 3^931-1 1-9^ interest 
on  the  above  sum. 

Two  appeals  are  preferred  to  this  Court;  one  by  the  plaintiff, 
against  the  order  of  the  Principal  Sudder  Araeen  disallowing  a 
portion  of  his  claim ;  another  by  the  defendant^  against  the  deci- 
sion generally. 

The  plaintiff  states^  that  he  and  his  brother  brought  a  suit 
against  Nuwab  Hussun  Ali  Khan^  and  applied  for  an  attachment 
of  the  Nuwab's  property^  submitting  a  schedule  of  it.     It  so 
happened  that  the  defendant  was  engaged  at  the  same  time  ia 
carrying  on  a  suit  against  the  Nuwab  for  possession  of  certain 
mortgaged  property,  and  for  recovery  of  interest  during  the  period 
of  his  dispossession  of  it.     The  defendant^  as  well  as  the  plain- 
tiff, moved  the  Court  to  attach  the  property  of  the  Nuwab.     It 
was  agreed  that,  as  the  claim  of  each  party  amounted  to  about 
Es.  14,000,  the  proceeds  of  the  attached  property  should  be  divid- 
ed, after  decrees  had  been  obtained  and  executed,  between  the 
two  suitors.     On  the  25th  February  1848,  Jograj  applied   for 
attachment  of  the  property;  the  Principal  Sudder  Ameen  inti- 
mated to  him,  that  what  he  desired  to  attach,  indeed  rather  more 
than  what  was  contained  in  his  list,  had  been  attached  already 
in  the  suit  of  Girdharee  Lall,  who  had  consequently  a  prior  clainu 
The  defendant,  Jograj,  suggested  that  an  ikramatnah  be  taken 
from  the  Nuwab  binding  him  not  to  alienate  the  attached  pro- 
perty ;  and  in  the  roobakaree  drawn  up  on  the  occasion  by  the 
JPrincipal  Sudder  Ameen,  the  agreement  into  which  the  parti» 
had  entered,  as  explained  above,  was  duly  noted.     The  two  suits 
progressed,  and,  ended  in  decrees  in  favor  of  the  two  plaintiffs. 
Jograj  brought  to  sale  the  larger  portion  of  the  property,  and 
purchased  it  himself,  putting  in  receipts  for  what  he  had  so  pur- 
chased.   The  plaintiff  applied  for  his  share  of  the  money  realized, 
according  to  the  terms  of  the  agreement^  but  as  there  existed  at 
that  time  disputes  with  other  decreeholders,   and  it   was  not 
known  what  amount  would  be  rateably  divisible,  the  defendant 
proposed,  and  the  plaintiff  consented,  to  defer  a  settlement  till 
the  final  adjustment  of  the  matters  in  dispute.  In  1847^  the  final 
adjustment  was  made,  under  the  order  of  the  Sudder  Court,  and 
the  sum  which  came  to  Jograj  amounted  to  Bs.  23,304-5.     The 
plaintiff,  Girdharee  Lall,  claimed  half  of  this  sum,  and  the  defend- 
ant offered  the  plaintiff  half  of  the  property  he  had  purchased, 
affecting  to  read  the  agreement  in  this  sense,  and  insisting  fur- 
ther on  other  deductions  from  the  plaintiff's  demand  which  the 
agreement  had  not  contemplated,  viz.^  a  deduction  of  the  whole 
sum  recovered  by  Jograj  as  interest,  to  which  he  set  np  an  exclu- 
sive right,  and  a  deduction  for  costs  incurred  in  giving  effect  to 
the  decree.   To  the  offer  to  divide  the /?rop«r/y,  the  plaintiff  would 
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by  ^0  means  assent,  as  it  was  altogether  opposed  to  the  spirit  of 
their  bargain,  and  a  similar  objection  was  taken  to  the  other  pro- 
positions respecting  the  money  recovered  as  interest,  and  the 
costs.  The  plaintiff  now  brings  a  regular  suit  to  recover  half  the 
money  realized  by  the  sale  of  the  Nuwab's  property,  as  provided 
in  the  contract  between  himself  and  Jograj,  together  with  inter- 
est on  the  same  from  the  date  on  which  Jograj  purchased  the 
property. 

It  is  answered  by  the  defendant  that  the  roobakaree  of  25th 
February  1843,  contains  no  mention  of  the  t^a/t^  of  property  sold; 
that  the  plaintiff  has  only  himself  to  blame  for  his  want  of  eneigy ; 
and  as  he  did  not  take  the  requisite  steps  to  realize  from  the  pro- 
perty all  he  might  have  realized,  he  cannot,  with  reference  to  the 
Circular  Order  of  15th  February  1844,  come  into  Court  with  any 
claim  whatever,  against  the  defendant.  The  application  of  the 
plaintiff  was  rejected,  it  is  pleaded,  in  the  Miscellaneous  Depart- 
ment, and  if  dissatisfied  with  that  order,  plaintiff  should  have 
appealed  it.  The  agreement  is  explained  by  the  defendant  to 
mean  that  any  claim  advanced  by  the  plaintiff  shall  be  tenable 
only  on  proof  of  his  strenuous  exertion  to  recover  all  he  could 
from  the  attached  property,  and  it  is  contended  that  the  plaintiff's 
remissness  and  oscitancy  have  put  it  out  of  his  power  to  sue. 

The  Principal  Sudder  Ameen  accepted  the  plaintiff's  construe^ 
tion  of  the  agreement,  and  adjudged  him  entitled  to  half  the 
money  realized  under  the  sale  affected  by  Jograj,  not  however, 
without  a  deduction  from  the  plaintiff's  claim  of  two  separate 
items,  one  amounting  to  Rs,  8,098-6-7 J,  the  other  to  Rs.  312-2, 
on  the  ground  that  the  plaintiff's  inactivity  has  entailed  on  the 
defendant  a  loss  commensurate  with  that  amount.  The  Princi- 
pal Sudder  Ameen  further  deducted  from  the  claim  an  item  of 
Rs.  28-5,  on  account  of  plaintiff's  share  of  costs,  and  he  disallow- 
ed the  whole  of  the  interest  sought  to  be  recovered  prior  to  the 
date  on  which  the  rateable  division  ordered  by  the  Sudder  Court 
had  effect. 

The  Court  are  of  opinion  that  the  Principal  Sudder  Ameen 
has  rightly  interpreted  the  agreement  between  the  parties,  and 
that  it  must  be  taken  to  refer  to  the  proceeds  of  such  portions 
of  the  attached  property  as  might  be  brought  to  sale.  When  the 
agreement  was  made,  the  purchase  of  the  property  by  either  party 
was  evidently  not  contemplated,  and  if  either  party  thought  fit 
to  buy  the  property,  that  circumstance  could  not  implicate  the 
other  in  the  transaction,  or  in  any  way  detract  from  or  modify 
the  right  of  the  other  under  the  express  terms  of  the  contract. 
The  Court  further  agree  with  the  Principal  Sudder  Ameen  in 
thinking  that  the  share  of  costs  incurred  by  Jograj  in  contest- 
ing the  division  with  the  other  decreeholders,  should  be  allowed 
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to  Jograjy  and  also  that  he  should  not  be  made  liable  for  any 
amount  of  interest  prior  to  the  date  on  which  the  final  division 
of  the  assets  was  made.  Had  a  stranger  become  the  purchtaer, 
Jograj  would  not^  even  constructiyely,  hare  had  the  mon^  to 
mi^Le  over  to  the  plaintiff^  until  the  final  adjustment  of  disputei 
with  the  other  decreeholders^  and  it  does  not  at  all  affect  the  qnes- 
tion  that  Jograj^  happening  to  become  the  purchaser^  was  con- 
structively in  possession  of  the  money^  because,  according  to 
usual  practice,  he  put  into  Court  receipts  for  the  amount  of  the 
sale  price.  It  may  be  remarked  too,  that  this  demand  for  interest  ii 
at  variance  with  the  plaintiflPs  own  statement  in  his  petition  of 
plaint,  for  he  therein  distinctly  allows  that  he  consented  to 
await  a  division  of  assets.  So  far  the  judgment  of  the  Prinri- 
pal  Sudder  Ameen  is  upheld.  The  Court  dUffer  from  the  Princi- 
pal Sudder  Ameen  as  respects  the  deductions  made  on  the 
ground  of  the  plaintiff's  want  of  vigour  in  preferring  his  claims 
on  the  attached  property,  since  the  agreement  does  not  annex 
any  penalty  to  n^ligence  or  indolence,  on  whichever  side  mani- 
fested, but  clearly  leaves  it  to  be  understood  that  of  the  whole 
sum  realized,  be  it  what  it  may,  half  shall  be  assigned  to  one 
party,  and  half  to  the  other.  This  objection  on  the  score  of  the 
plaintiff's  negligence  forms  a  new  plea,  and  if  it  w^re  a  sound 
objection,  it  is  most  improbable  that  it  should  not  have  occurred 
to  the  defendant,  when,  in  1847,  he  refused  to  divide  numey,  but 
expressed  his  readiness  to  divide  preperty^  under  certain  resem- 
tions.  The  roobakaree  of  Court  dated  22nd  June  1847,  which 
is  filed  with  the  record,  followed  the  order  for  a  rateable  division, 
and  it  shows  that  it  was  not  in  virtue  of  any  such  objection  as  it 
now  raised,  that  the  defendant  disputed  the  plaintiff's  demand. 

The  decision  of  the  lower  Court  is  altcored  in  favor  of  the 
plaintiff  as  e^lained  in  the  foregoing  remains. 
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The  29/A  July,  1851. 

fA.  W.  Beobie,*!  •   , 
Present:  \  H.  W.  DeaneJ-^"^^'^'' 

LS.  S.  Brown,  Offg.  Judge. 

CRegular  appeal  from    the  decision  of 

Case  No.  165  oy  1849.J      ^''   ^'   f ^^^>    Principal   Sudder 

I      Ameen  of  Purruckabad,  dated   9th 
L     -Way  1849. 

JoGRAj,  {Defendant),  Appellant, 

versus 

GiRDHAREE  Lall,  {Plaintiff),  Respondent. 

The  particulars  of  this  case  are  given  in  case  No.  152  decided 

this  day.     For  the  reasons  therein    assigned,   the    appeal    is 

dismissed. 

7%^  29th  July,  1851. 


Present  ; 


fA.  W.  Beobie.I  •   , 
J  H.  W.  Dbank, 7-''«^«' 
I^S.  S.  Brown,  Offg.  Judge. 


r 


Case  No.  110  of  1851. 


Special  appeal  from  the  decision  of  Doobi 
Jowala  Pershad,  Principal  Sudder 
Ameen  of  Azimgurh,  dated  Wth 
December  1850. 


SuRNAM  SiNOH  AND  OTHERS,  {Defendants),  Appellants, 

verms 
Jesreb  Singh  and  others,  {Plaintiffs)^  Respondents. 

The  plaintiffs  in  this  action  lay  claim  to  a  2-anna  8-pie  share 

or  one-sixth  of  ^&^^aty^e  mouzahs  of  Indrowiee,  Vmmkmtm,Jfu/^^u^'^e€. 

vy^M.  Oodey^pM^,  and  lC$£j^iSK]^pleading  that  the  above  share  devolves 

on  them  by  inheritance.  They  assert  that  they  were  in  possession 

till  1 253  Fuslee  Sumbut,  when  the  Settlement  Officer  ejected  them. 

It  is  urged  in  defence  that  the  claim  being  founded  on  inheri- 
tance, and  the  plaintiffs  having  sued  formerly  for  the  share 
accruing  to  them  from  the  common  ancestor  Luchmun  Singh, 
the  plaintiffs  cannot  renew  a  claim  for  a  part  of  the  property  of 
Luchmun  Singh,  inasmuch  as  it  should  have  been  included  in 
their  previous  suit. 

Both  the  lower  Courts  found  the  fact  of  possession  up  to  the 
Settlement,  as  pleaded  by  the  plaintiffs,  and  decreed  the  claim. 

Digitized  by  V^jOOQIC 


S14 

A  special  appeal  was  allowed  to  try,  whether^  this  being  a  claim 
founded  on  a  right  of  inheritance,  it  should  not  have  betTi 
included  in  a  former  suit  instituted  by  the  plaintiffs  in  183:^ 
and  whether  the  allegation  of  the  plaintiffs,  that  they  were  then 
in  possession  of  the  property  now  claimed,  is  a  sufficient  reason 
for  not  baring  included  it  in  their  previous  suit. 

The  Court  find  from  the  record  of  the  case  that  the  plaintiffs 
sued  in  1832  for  one-third  of  half  (or  in  the  proportion  in  which 
they  sue  now)  of  the  talooqah  in  which  the  abovenamed  Tillages 
are  situated,  alleging  disftinctly  that  they  sued  for  the  full  extent 
of  their  ancestral  share,  and  that  they  were  in  possession,  but 
desired  to  have  through  the  Court  dukul  kamil  and  partition. 
That  suit  resulted  in  a  decree  in  their  favor.  The  present  claim 
is  therefore  inconsistent  with  the  claim  urged  previously  ;  and 
with  respect  to  a  plea  advanced  by  the  plaintiffs  that  they  were 
at  the  time  of  the  first  suit,  in  possession  of  the  rights  they  now 
seek  to  recover,  so  as  to  render  unnecessary  the  inclusion  of 
them  in  the  previous  plaint,  the  Court  observe,  that  the  same 
reason,  which  induced  the  plaintiffs  to  sue  for  other  property  of 
which  they  declared  themselves  to  be  in  possession,  would  have 
equally  induced  them  to  sue  for  this  property,  even  though 
they  were  in  possession  of  it.  The  necessity  or  expediency  must 
have  been  exactly  the  same  in  both  cases  according  to  the 
terms  of  their  former  plaint;  the  property  now  sued  for  falls 
within  its  scope;  if  so,  the  same  suit  is  brought  a  second  time, 
which  is  illegal ;  if  not  so,  the  institution  of  the  present  suit 
amounts  to  a  splitting  of  the  cause  of  action,  which  is  opposed 
to  the  practice  of  our  Courts,  and  is  in  contravention  of  the  rule 
laid  down  in  the  Circular  Order  of  11th  January  1839. 

The  Court,  for  the  above  reasons,  annul  the  decisions  of  both 
the  lower  Courts,  and  dismiss  the  claim  of  the  plaintiffs. 
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The  29th  July,  1851. 


Present 


fA.  W.  Bbobie,"!  ,   , 
J  H.  W.  DBASE,  r^^^' 
LS.  S.  Brown,  Offg.  Judge. 


{Special  appeal  from  the  decision  of  J.  S. 
Clarke,  Esq.,  Judge  of  Anmgurh, 
dated  7th  September  1850. 

Sree  Gopal  and  othbbs,  {Phmtiffs),  Appdlants, 

versus 

Dabbbdial  Sinqh  and  othbbs,  (Defendants,)  Respondents. 

The  plaintiffs  are  the  zemindars  of  Madhoram  puttee,  and  the 
defendants  are  proprietors  of  Buhadoorpore.  On  the  occasion  of 
the  demarcation  in  1834,  preparatorily  to  the  general  Settlement, 
it  became  necessary  to  mark  out  the  boundary  between  the 
two  estates  which  had  been  in  dispute  for  many  years  previously, 
and  the  Deputy  Collector,  who  was  charged  with  the  duty, 
appointed  a  punchayet  for  that  purpose,  under  the  proyisions  of 
Sections  6  and  7,  Regulation  IX.  of  1833,  who,  after  a  local 
enquiry  which  lasted  more  than  two  months,  gave  in  an  award. 
In  the  award,  the  rights  and  holdings  of  both  parties  are  set 
down  in  detail,  and  119  beegahs  16  biswahs  of  land  designated 
as  a  quarter  share  of  Shahpore,  which  were  recorded  as  being  at 
that  time  in  possession  of  talooqah  Buhadoorpore,  were  formally 
awarded  to  Madhoram  |m^/ee.  No  objection  having  been  advanc- 
ed by  either  party  to  the  award,  the  Deputy  Collector  recorded 
an  order  accepting  it  as  a  valid  one.  At  the  time  of  the  assess- 
ment, about  a  year  afterwards,  the  Collector  found  some  diffi- 
culty in  ascertaining  where  the  land  awarded  to  Madhoram  puttee 
Was  situated,  and  passed  an  order  that  the  Settlement  should  be 
made  on  the  basis  of  actual  possession. 

The  plaintiffs  eventually  instituted  a  suit  for  possession  of  the 
119  beegahs  16  biswahs  under  the  award,  and  obtained  a  decree 
from  the  Principal  Sudder  Ameen,  which  was  reversed  by  the 
Judge  in  appeal  under  the  statute  of  limitation.  On  special 
app^,  the  reversal  was  overruled,  and  the  case  remanded.  On 
its  retrial,  the  Judge  was  of  opinion,  that  the  suit  was  opposed  to 
the  ruling  of  the  Court  in  the  Construction  895^  and  the  plain- 
tiffs were  nonsuited. 

A  special  appeal  was  admitted  to  try,  whether  the  Judge's 
order  of  nonsuit  under  the  Construction  was  correct. 

The  point  ruled  in  this  Construction  was  that  the  decisions  of 
psmchayeis,  appointed  under  B^ulation  IX.  of  1888,  should  be 
enforced   by  the  Bevenue  Authorities,  judicial  fonctianaries 
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having  no  power  to  carry  them  into  effect.  It  arose  from  a 
reference  to  the  Court,  in  regard  to  the  authority  possessed  by 
the  Civil  Courts  to  give  a  summary  enforcement  to  such  awards  on 
the  application  of  the  parties  in  the  manner  prescribed  for  the 
execution  of  private  arbitration  awards  in  Clause  2,  Section  3, 
Regulation  VI.  of  1813,  and  is  inapplicable  to  this  case- 
The  appellants  have  incautiously  used  in  their  plaint,  the  words 
ijraee  fysala  as  indicative  of  the  object  of  their  suit,  but  the 
ground  of  their  action  is  clearly  explained.  They  have  come 
into  Court,  as  any  other  claimant  might  do,  to  obtain  possession 
of  a  right  under  an  alleged  title  deed,  and  there  is  nothing  to 
prevent  the  case  being  heard.  The  fact  of  the  land  awarded  to 
them  being  traceable,  together  with  the  validity  of  the  award, 
and  any  other  questions  that  may  present  themselves,  on  the 
points,  which  the  suit  has  been  brought  to  determine,  and  which 
should  be  tried.  The  Court  therefore  annul  the  decision,  and 
remand  the  case  for  retrial  in  advertence  to  the  foregoing 
remarks. 

The  29th  July,   1851. 
Present : 


{A.  W.  Begbib,  "I   ,  j  ^ 
H.  W.  Deanb;  J^"^^''^ 
S.  S.  Bbown,  OJg^g.  Judge. 


{Regular  appeal  from    the    decistcn    of 
A.  Lang,  Esq,,  Judge  of  Allahabad, 
dated  2Qth  December  1850. 
Me.  Berbill  and  others,  {Plaintiffs),  Appellants, 
versus 
Sheo  StTHAE,  {Defendant),  Respondent. 
The   suit  was  brought  by  the  plaintiffs  as  managers  of  the 
Inland  Transit  Company  to  recover  Rs.  1,580,    damages  with 
interest  for  breach  of  contract.     The  particulars  of  the  case  are 
given  in  the  Judge's  decision  in  the  printed  volume.     It  appears 
that  whilst  the  suit  was  in  progress,  the  parties  agreed  to  submit 
their  case  to  arbitration.     Arbitration  bonds  were  executed^  spe- 
cifying a  certain  period  for  the  completion  of  the  award,  on  the 
expiration  of  which  the  arbitrator's  powers  were  to  cease,  and  an 
injunction  to  that  effect  was  addressed  by  the  Court  to  the  arbi- 
trator, who  was  desired  to  send  in  his  award  on  the  date  fixed. 
An  extension  of  the  time  was  afterwards  allowed  by  the  Court^ 
the  latest  date  being  fixed  for  the  27th  September  1850.     The 
award  was  completed  on  that  date,  but  did  not  reach  the  Court 
until  the  following  day,  when  the  Judge  set  it   aside   on  the 
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ground  that  it  had  not  been  delivered  within  the  time  fixed^  and 
consequently  was  of  no  force^  and^  proceeding  to  a  decision  on 
the  merits^  dismissed  the  suit. 

The  appeal  from  the  decision  has  been  met  by  the  respondent, 
-who  urges  that  the  award  was  complete  and  valid,  and  could  not 
legally  be  set  aside.  The  appellant  pleads  for  a  decision  on  the 
merits,  and  contends  that  the  award  has  been  vitiated  by  not^ 
having  been  delivered  into  Court  in  time.  This  is  the  first 
point  for  decision  in  the  case,  for  if  the  award  be  regular,  it  is 
valid  in  law,  and  must  be  upheld.  Parties  after  referring  their 
cause  to  arbitration,  cannot  be  permitted  to  withdraw  from  it, 
when  the  issue  is  unfavorable  to  them,  and  the  Courts  are 
equally  bound  by  the  result.  The  Court  are  of  opinion  that  the 
sense  in  which  the  Judge  has  understood  the  term  ''delivery^' 
is  not  supported  by  the  terms  of  the  law  of  arbitration  in  the 
Regulation  XXI.  of  1803,  and  that  the  appellants^  argument  is 
not  a  tenable  one.  The  law  does  not  impose  any  restriction  as 
to  the  place  where  the  arbitration  is  to  be  held,  and  the  provi- 
sions against  any  neglect  or  interested  delay  on  the  part  of  the 
arbitrator  in  the  fixation  of  the  time  have  obviously  reference 
to  the  completion  of  the  award  by  him,  and  not  to  its  delivery 
into  Court,  which  may  be  dependent  on  circumstances  beyond 
the  arbitrator's  control.  The  common  error  on  this  point  has 
perhaps  arisen  from  the  faulty  rendering  of  the  term  "delivery** 
in  the  authorized  translation  of  the  Ilegulation,  its  real  legal 
meaning  being  shown  from  the  Section  7,  where  "delivery**  and 
**  completion**  are  used  in  the  same  sense.  The  Court  accord- 
ingly hold  that  there  has  been  no  vitiation  of  the  awards  and 
that  its'  non-receipt  by  the  Judge  on  the  prescribed  date  does 
not  affect  its  validity.  The  arbitrator  has  awarded  Rs.  117-3, 
out  of  the  claim  as  principal  with  costs  in  proportion,  which  is 
decreed  with  interest  from  the  date  of  decree  to  realisation,  in 
reversal  of  the  decision  of  the  lower  Court. 
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The  29th  July,  1851. 

fA.   W.  Bbobib,!  j  , 
Present ,"{  H.   W.   Deanb,  J-^^^^' 
t^S.  S.  Brown,  Offg.  Judge. 

r  Regular  appeal   from  the  decision  of 
Case  No.  52  ov  1851.    4      A,  Lang,  Esq.,  Judge  of  Allahabad, 

I     dated  26th  December  1850. 

Shbo  Suhai,  {Plaintiff),  Appellant, 

versus 

Mb.  Serbill  and  others,  (Defendants),  Respondents. 

This  was  a  counter  suit  brought  by  the  defendant  in  the  pre- 
ceding case  No.  51  against  the  plaintiffs  in  that  suit  for  the 
recovery  of  Rs.  1,533-9-7;  losses  sustained  by  a  breach  of  con- 
tract on  the  part  of  the  defendants. 

The  parties  submitted  their  case  to  arbitration,  and  an  award 
was  given  for  Bs.  737,  with  costs  in  proportion,  which  was  set 
aside  by  the  Judge  for  the  reasons  alrc^y  stated  in  the  preced- 
ing case,  and  in  a  decision  on  the  merits  the  suit  was  dismissed. 

The  pleadings  in  appeal  on  both  sides  are  the  same,  and  the 
decision  for  the  enforcement  of  the  award,  and  for  the  reversal  of 
the  decision  of  the  lower  Court  must  be  the  same  also.  A  decree 
is  given  accordingly  on  the  basis  of  the  award,  which  will  bear 
interest  from  the  present  date. 
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The  6/A  August,  1851. 
Present:  H.  W.  Deanb^  Judge. 

f  Regular  appeal  from  the  decision  of  Mohi' 

Case  No.  78  op  185iJ      'T'*  ^'^^f  ^*«»^  f rf^fjPf  ^"'^^^ 
I      Ameen  of  Bareilly,  dated  10th  Decern- 

L     *er   1850. 

MussuMAT  Masooma  Beoum  and  othsrs^  f  Plaintiffs) y  Appellants, 

versus 
DuTT  Ram,  (Defendant),   Respondent. 

This  suit  has  been  brought  to  recover  possession  of  certain 
land  and  baghs,  and  of  certain  shops,  forming  one-half  of  a 
gunje,  also  to  collect,  as  proprietors,  the  established  taxes  of  a 
hdt,  or  fair.  ^  The  above  right  and  interest  are  stated  to  have 
been  mortgaged  to  the  defendant  under  two  separate  deeds,  one 
for  Rs.  1,200,  dated  25th  May  1827,  the  other  for  Rs.  800,  dated 
June  1827 ;  and  the  plaintiffs  bring  their  action  to  oust  the 
mortgagee  on  the  ground  that  not  only  has  the  mortgage  been 
redeemed,  but  a  large  surplus,  amounting  to  Rs.  5,058,  is  due  to 
the  mortgagers. 

It  is  admitted  by  the  defendant  that  the  mortgage  transaction 
took  place  as  above;  and  it  is  not  denied  that  the  defendant  has 
had  the  usufruct  of  the  mortgaged  property;  but  it  is  contended 
that  so  far  from  the  mortgage  having  been  redeemed,  the 
proceeds  of  the  property  have  not  even  covered  the  interest  of 
the.money  advanced,  and  that  the  mortgagee  is  entitled  to 
demand  from  the  plaintiffs  Rs.  6,494-10. 

The  Principal  Sudder  Ameen  held  that  the  statement  of 
neither  party,  in  respect  to  the  accounts,  is  correct.  He  observed 
that,  on  the  showing  of  the  plaintiffs,  the  whole  sum  realized  by 
the  mortgagee  during  his  possession  is  Rs.  9,058:  that  being 
so,  the  mortgage  was,  in  the  Principal  Sudder  Ameen^s  opinion, 
still  unredeemed,  because,  from  the  sum  for  which  the  plaintiffs 
claimed  credit  in  account  not  less  than  Rs.  6,300  must  be  deducted, 
(relating  chiefly  to  the  collections  of  the  fair),  as  being  items  the 
exaction  of  which  by  the  mortgage  is  not  sanctioned  by  law, 
and  which,  consequently,  cannot  be  taken  into  account  in  effect- 
ing an  adjustment.  The  Principal  Sudder  Ameen  dismissed  the 
suit. 

The  decision  of  the  lower  Court  is  defective  in  an  important 
particular.  The  Principal  Sudder  Ameen  was  not  at  liberty,  in  a 
case  such  as  the  present,  to  dispense  with  the  course  enjoined  by 
Section  10,  Regulation  XXXIV.  of  1803.  He  should  have 
required  the  mortgagee  to  deliver  in  his  accounts  as  prescribed 
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by  that  Section,  and  to  swear  to  the  truth  of  them,  at  tlic 
time  allowing  the  mortgager  to  offer  any  objections  he  might 
desire  to  make.  This  has  not  been  done;  and  the  salt  must  be 
sent  back  for  retrial,  in  accordance  with  the  precedent  of  this 
Court  (Nowul  Singh,  plaintiff,  appellant,  versus  Dhurum  Singh 
and  another,  defendants,  respondents),  dated  2nd   May  1846. 

The  suit  is   remanded  accordingly,  and  the  lower  Court  will 
understand  that  the  whole  case  is  open  to  reconsideration. 

The  13/A  August ,  1851. 
Present . 


{A.  W.  Begbib.I   r  J 
H.  W.  Deane,)-'''^^^' 
S.  S.  Beown,  Offff.  Jud 


Beown,  Offg.  Judge. 

t  Special  appeal  from  the    decisum   of 
J.  S.  Clarke.  Esq.,  Judge  of  Azimgurk, 
dated  7th  September,  1850. 
MuNOHUR  Bae  and  OTHERS,  fDrfendontsJ,  Appellants, 
versus 
Shah  Mukbool  Alum  and  others,  (Plaintiffs),  Respondents. 

The  particulars  of  this  case  will  be  found  in  the  printed 
volume  of  decisions  in  the  usual  place. 

A  special  appeal  was  allowed  to  try^  whether  the  Judge  has  not 
erroneously  held  that  the  decree  of  Court  in  1888,  which  was 
favorable  to  the  plaintiffs,  is  sufficient  to  sustain  the  whole  of  the 
present  claim,  and  whether,  the  Settlement  of  the  disputed  land 
having  been  made  with  the  defendants  in  1836,  their  possession 
must  not  be  assumed  since   that  period. 

The  Court  hold  that  the  aim  and  intent  of  the  action  brought  by 
the  plaintiffs  in  1833,  and  the  force  of  the  decree  then  passed, 
have  not  been  rightly  apprehended  by  the  Judge.  The  suit  then 
brought  was  for  rent  of  ten  beegahs  of  land ;  and  the  Court,  which 
tried  the  suit,  finding  the  plaintiffs  to  be  in  possession,  gave  them 
a  decree  for  rent,  taking  as  a  guide  to  its  decision  the  boundaiy 
line  drawn  by  the  Ameen,  who  had  been  deputed  for  the  purpose 
of  local  investigation.  But  that  decree  did  not  adjudge  to  the 
plaintiffs /wo/jne/ary  possession  of  even  ten  beegahs;  and  it  is, 
therefore,  worthless  when  cited  in  support  of  the  present  claim  to 
proprietary  possession  of  74  beegahs  10  biswahs. 

With  regard  to  the  second  point  urged  in  the  certificate  of 
special  appeal,  the  Court  are  of  opinion  that  the  suit  falls  under 
statutory  bar :  under  the  measurement  effected  by  the  revenue 
authorities  in  1836,  and  which,  in  the  province  to  which  this 
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district  belongs,  is  in  the  nature  of  a  Settlement,  tbe  land  in 
dispute  was  assigned  to  the  defendants.     The  ruqbabundee  paper, 
the  execution  of  which  the  measurement  necessarily  precedes, 
is  dated  March  1836,  and  the  present  suit^  brought  on  the  11th 
September  1848,  is  not  brought  within  the  period   during   which 
it  may  be  legally  heard.     It  is  nothing  for  the  plaintiffs  to  urge 
that  they  have  been  in  possession  within  twelve  years  from  the  date 
of  suit;  for  they  cannot  have  been  in  such  proprietary  possession 
as  the  law  recognises,  in  opposition  to  the  order  of  the  revenue 
authorities,  which  made  over  the  land  to  another  party.     On  this 
point  the  precedent  of  this  Court    (Rawut    Ghunsam    Singh, 
plaintiff,  appellant,  versus  Durriao  Singh  and  another,  defendants, 
respondents)    dated  8th  January  1849,  is  decisive.   The   Court 
remarked  in  their  judgment  in  that  case  :  ''  it  follows  then  that, 
under  this  provision  of  the  law  (Section  18,   Regulation  VII.  of 
1822)  it  was  for  the  defendants  to  have  sued  to  set  aside  the 
Collector's  order,  and  so  to  establish  their  right  to  the  land,  if 
they  claimed  it,  and  not  for  the  plaintiff,  who  had  already  obtained 
the  land  by  order  of  the  Settlement  Officer.^'    In  the  present  case, 
it  was  for  the  plaintiffs,  if  they  were  dissatisfied  with  the  Collec- 
tor's order,  to  sue  to  set  it  aside,  within  the  period  of  twelve  years 
firom  the  date  on  which  it  was  passed;  and  this  they  have  not  done. 
The  Court,  for  the  above  reasons,  reverse  the  decisions  of  both 
the  lower  Courts,  and  dismiss  the  claim  of  the  plaintiffs. 

The  13/A  August,  1851. 
Preteni     ^  ^    ^^   ^ r^udges. 


\  H.   W.  Deane,)-^"^^ 
IS.  S.  Bbovtn,   Offg.  Ji 


Judge. 

{Special  appeal  from  the  decision  of 
C.  Allen,  Esq.,  Judge  of  Furruckabad, 
dated  2lst  September  ISbO. 

TiLUK  Singh  and  others,  (Plaintiffs),  Appellants, 

versus 
DooRJUN  AND  OTHERS,  (Defendonis),  Respondents. 
The  printed  volume  of  decisions  of  the  Zillah  Courts  for 
September  1850  gives  the  particulars  of  this  case. 

A  special  appeal  was  allowed  to  try,  "  whether  the  Judge  is 
not  in  error  in  declaring  that  it  lies  with  the  plaintiffs  to  prove 
that  the  damages  awarded  by  the  revenue  authorities  are 
excessive,  and  whether,  rather,  it  does  not  lie  with  the  defendants 
to  prove  that  the  daonages  for  which  the  revenue    authorities 
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haye  given  an  award  hare  been  sustained*/'  and  on  the  case  com- 
ing before  a  full  Court,  the  certificate  was  amended  by  the 
addition  of  the  following  sentence,  ^'  whether  the  Judge  has  not 
erroneously  assumed  that  the  lower  Court  found  the  fact  of 
damage/' 

With  respect  to  the  first  point  of  the  certificate,  the  Court 
observe  that  a  plaintiff,  who  takes  his  stand  on  the  broad  ground 
that  he  has  done  no  wrongful  act,  and  comes  into  Court  to  try 
the  issue  whether  a  tribunal,  whose  sentence  he  contests,  was  or 
was  not  warranted  in  imposing  a  penalty  upon  him  for  an  act  done, 
necessarily  throws  on  his  opponent  the  burden  of  proof  that 
wrong  has  been  sustained ;  and  if  a  Court  calls  upon  a  plaintiff 
so  pleading  to  show  that  the  amount  of  compensation  decreed 
to  his  adversary  is  greater  than  it  ought  to  have  been,  it  not 
only  itself  assumes  that  $ome  compensation  is  due,  but  calls  on 
the  plaintiff  to  acquiesce  in  the  Court's  assumption,  in  the  very 
face  of  his  essential  plea*  By  no  subtlety  of  reasoning  can  it  be 
made  to  appear  that  the  plaintiff  would  not  be  placed  in  this 
dilemma;  and  if  it  be  said  that  all  that  the  Court  meant  was  to 
call  on  the  plaintiff  to  show  that  his  opponent  had  not  suffered 
injury,  then  the  Court  impose  the  burden  of  proof  on  the  party 
not  liable  to  bear  it,  as  has  been  above  remarked.  This  is  in 
fact  to  call  on  the  party  to  prove  a  negative.  In  regard  to  the 
second  point,  the  Court  are  of  opinion  that  the  Judge  is  in  error. 
The  Moonsiff  distinctly  found  that  no  damage  had  been  done,  and 
he  reversed  that  part  of  the  decision  of  the  revenue  authorities 
which  gave  damages  on  the  score  of  injury  sustained:  reversing 
the  award  of  damages,  the  Moonsiff  went  on  to  order  that  the 
defendants  pay  to  the  plaintiffs  the  rent  admitted  by  the  defend- 
ants to  be  duly  leviable  from  them,  and  which  had  been  with- 
held by  the  defendants  as  a  set-off  against  the  amount  of 
damages  to  which  they  were  entitled  under  the  revenue  award. 

The  true  point  for  trial  has  been  overlooked  by  the  Judge, 
or  at  least  too  readily -assumed:  and  that  point  is,  whether  the 
plaintiffs  are  chargeable  with  illegal  distraint  or  not:  if  they 
are  not,  it  is  clear  that  they  cannot  be  mulcted  in  damage;  if 
they  are,  it  is  for  the  Judge  to  decide  to  what  extent  there  has 
been  illegal  distraint,  and,  consequently,  what  is  the  amount  of 
damages  which  the  case  calls  for. 

The  suit  is  remanded  to  the  Judge's  file,  with  reference  to  the 
above  remarks. 
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The  ISth  Auguit,  1851. 

Present: 


{A.  W.  Bbobib.I  ,   . 
H.  W.  Deane;)-'«^^^*> 
S.  S.  Brown,  Offg.  Judi 


Beown,  Offff.  Judge. 

t  Special  appeal  from  the   decision    of 
Case  No.  ISO  op   1851. -{      C.  Jllen,  Esq.,  Judge  of  Furruckabad^ 

I     dated  %Ut  September  1850. 
TiLUK  Singh  and  others,  CPlaintiJ/sJ,  Appellants, 

versus 
RuMMA  AND  OTHERS,  (Defendants),  Resporulents. 
The  particulars  of  this  case  are  given  in  case  No.  129,  decided 
this  day.   For  the  reasons  therein  set  down,  this  suit  is  remanded 
to  the  Judge's  file. 

The  13/A  August,  1851. 
Present : 


pA.  W.  Beobie.1   ,  J 
:\  H.  W.  Deane,  j-'**^^'^ 
LS.  S.  Brown,  Offg.  Jud^ 


Brown,  Offg.  Judge. 

{Special  Appeal  from  the  decision  of 
C.  Allen,  Esq.,  Judge  of  Furruckabad, 
dated  2\st  September  1850. 
TiLUK  Singh  and  others,  fPlaintiffli),  Appellants, 

versus 
DuMMER  AND  OTHERS,  (Defendants),  Respondents. 

The  particulars  of  this  case  are  given  in  case  No.  129,  decided 
this  day.  For  the  reasons  therein  assigned,  this  suit  is  remanded 
to  the  Judge^s  file. 

The   13/A  August,  1851. 
Present: 


{A.  W.  Beobib.'I  ,    . 
H.  W.  Deane,7-'"^^*> 
S.  S.  Brown,.  Offg.Jw 


S.  Brown,.  Offg.  Judge. 

r  Special  appeal  from    the     decision    of 
Cask  No.  132  of  1851. -|       C.  Allen,  Esq.,  Judge  of  Furruckabad, 

I     dated  2lst  September  185C. 
TiLUK  Singh  and  others,  (Plaintiffs),  Appellants, 
versus 
Chota  and  others,   (Defendants),  Respondents. 

The  particulars  of  this  ease  are  given  in  case  No.  129,  decided 
this  day.  For  the  reasons  assigned  therein^,  this  suit  is  remanded 
to  the  Judge^s  lile« 


Digitized  by  LjOOQ  IC 


824 

The  13/*  August,  1851. 
Preient:  S.  S.  Brown,  Offg.  Judge. 

rSpecial  appeal  from    the    deciskm   pf 

Case  No.  169  of  1851 J      ^^^^^  Rnzee^ood^dem  f^j^^ 
v^Aax.  x^u.  xw  xMr  xuox.^      ^^  SuddeT   Ameen    of    AUygurh, 

\^    dated  28/A  January  1851. 

MoHiTM ED  Utbut-oollah,  (Plokntiff),  Appellani^ 

venue 

DuBAB  Khan,  (Defendant),  Respondent. 

The  suit  was  brought  to  recover  a  balance  of  rent  for  the  Man-- 
r^^/ season  of  1257  Fuslee,  due,  under  a  two  years'  lease,  for  tiie 
years  1257  and  1258  Fuslee,  said  to  have  been  executed  by  tlie 
defendant  for  11  beegahs  8  biswahs  of  land  at  Rs.  15  per  aonuoi. 
The  defendant  denied  the  execution  of  the  lease,  and  pleaded  that 
he  had  always  paid  a  yearly  rent  of  Bs.  10. 

The  Moonsiff,  being  of  opinion  that  the  lease  was  proved,  decreed 
the  suit.  The  Principal  Sudder  Ameen  reyersed  the  decision,  on 
the  ground  of  the  evidence  to  the  execution  of  the  lease  not  being 
reconcileable  with  the  fact  of  less  having  been  paid  as  rent  in  the 
two  years  immediately  preceding;  and  from  this  fEict  it  is  infeired 
that  the  plaintiff  was  attempting  exaction  under  pretence  of  a 
new  engagement.  A  remark  is  added  that  as  the  suit  had  beea 
brought  on  paper  of  a  quarter  value  under  Begulation  YIIL  of 
1831,  the  same  rules  woald  guide  the  decision  as  in  the  summa- 
ry suits  in  the  revenue  Courts,  and  the  rejection  of  the  putwar- 
ree*s  evidence  for  the  reason  above  stated  would  therefore  of  itsdf 
be  fatal  to  the  suit.  The  decision  is  not  clearly  worded,  bat 
such  appears  to  be  its  purport. 

A  special  appeal  was  admitted  to  try  whether  the  decision  was 
not  imperfect  from  the  Principal  Sudder  Ameen  having  failed 
to  adjudicate  the  pleas  of  the  parties. 

The  only  point  at  issue  between  the  parties,  which  the  Court 
had  to  determine,  was  the  execution  of  the  lease  and  its  counterpart 
agreement;  and  the  rules  of  proof  and  principles  of  decisiou 
would  be  the  same  for  these  documents  as  for  any  other  docu- 
ment that  parties  might  contest  in  a  Civil  suit.  The  Principal 
Sudder  Ameen  in  his  decision  cannot  be  said  to  have  tried  the 
merits  of  the  case  at  all;  and  he  has  erred  in  deducing  from  the 
single  fact  of  less  rent  having  been  paid  in  former  years,  a  reason 
for  the  rejection  of  the  evidence  to  the  new  engagement  pleaded. 
The  Principal  Sudder  Ameen  is  further  wrong  in  his  view  of  the 
intent  of  Section  8,  Begulation  VIII,  of  1831.  Constructions  No. 
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930  and  1001  have  explained  that  suits  instituted  under  that 
Section  are  to  be  considered  in  all  respects  as  regular  Civil  suits^ 
and  this  must  be  decided  accordingly.  The  decision  is  annulled, 
and  the  case  remanded,  in  order  to  its  retrial.  The  stamp  will 
be  refunded,  and  the  costs  charged  as  usual. 


The   I8/A  Augusty  1851. 
Pre$enti 


fA.  W.  Begbib,!  w   , 
L  S.  S.  Brown,  Offg.  Jud 


Judge. 

f  Regular  appeal  from  the  decision  of  Abdool 
Case  No.  36  or  1850.  •<    Azeez  Khan^  Principal  Sudder  Ameen  of 
L   Goruckpore,  dated  14Ch  December  1849. 

Sahib   ZAnsH  Muhespebtab  Sinqh,  Lall  Satttbdowan  Singh^ 
Run  Bahadoob  Singh,  (of  full  age),  ANn  Ranee  Surubjbet 

KUOR,  GUARDIAN  AND  MOTHER  OP  JuGGUT  NaRAIN  SiNGH, 

OP  Baboo  Drigopal  Singh  and  of  Inderpertab  Singh, 
MINORS^  (Plaintijff8)y  Appellants^ 

versus 

Ramghurebb  Chowbe  and  Rajah  Ruddoo  Fertab  Singh, 

(Defendants),  Respondents. 

Claim,  to  erase  from  the  Settlement  record  the  name  of  Ram- 
ghureeb  Chowbe,  to  insert  instead  thereof  the  names  of  the 
plaintiffs,  and  to  obtain  possession  of  Bowree  Per  Kulan  and 
four  other  mouzahs,  by  annulling  a  deed  of  conditional  sale, 
dated  Cheyt  1244  Puslee,  in  virtue  of  which  Ramghureeb  Chowb^ 
got  a  decree  on  15th  April  1841 ;  also  to  recover  Rs.  6,824-7-2, 
principal  and  interest  of  mesne  profits.  Full  value  of  the  claim 
Rs.  9,741-4-8. 

The  plaintiffs  are  the  sons  and  wife  of  the  defendant  Rajah 
Ruddoo  Pertab  Singh.  The  latter  executed  a  deed  of  con- 
ditional sale  of  a  portion  of  his  landed  property  in  1244  Fuslee 
(or  1837  A.  D.)  in  favor  of  the  other  defendant  Ramghureeb 
Chowb^.  After  foreclosure,  Ramghureeb  Chowbe  became,  under 
decree,  proprietor  of  the  mouzahs.  The  whole  case  turns  on 
the  applicability  or  not  to  this  transaction  of  that  portion  of  the 
Hindoo  Law  which  prohibits  the  alienation  of  undivided  real 
property,  without  consent  of  heirs,  unless  under  particular 
circumstances. 

The  plaint  sets  forth  that  the  disputed  mouzahs  are  the 
hereditary  undivided  property  of  the  family^  and  that  Ramghureeb 
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Chowb^  got  possession  of  them  under  a  deed  of  1244  Fnslee; 
that  he  took  out  process  and  got  possession^  as  above,  during  the 
minority  of  all  the  sons.  It  is  pleaded  that  althou^  the  deed 
in  favor  of  Bamghureeb  Chowb^  describes  the  loan  as  having 
been  contracted  by  the  father  of  the  plaintiffs  to  meet  malgooza- 
ree  demands,  the  payment  of  nwlgoozaree  is  not  a  necessary 
expence  in  the  eye  of  the  Hindoo  Law,  and  that  no  balances 
existed  so  as  to  warrant  Rajah  Ruddoo  Pertab  Singh  in  contract- 
ing debts  on  that  account.  It  is  asserted  that  the  money  was  really 
borrowed  by  the  Rajah  for  unworthy  and  frivolous  purposes,  to 
enable  him  to  satisfy  the  importunity  of  ndtdi  women,  and 
indulge  in  the  sports  of  the  field.  The  Rajah  has  devoted  (so 
his  sons  plead),  large  sums  of  money  to  similar  extravagancies. 

Rajah  Ruddoo  Pertab  Singh  does  not  put  in  any  answer  to 
the  suit. 

It  is  replied  by  Ramghureeb  Chowbe  that  the  transaction  was 
conducted  in  perfect  good  faith,  and  that  the  Rajah  really  re- 
quired the  money  for  the  purposes  specified  in  the  deed ;  that 
ever  since  he  (Ramghureeb  Chowbe),  obtained  possession  by 
decree  against  the  Rajah,  the  latter  has  sought  every  occasion  to 
annoy  him  with  complaints  preferred  to  the  Collector,  and  has 
now,  as  a  last  resource,  instigated  his  sons  to  come  forward  with 
this  claim.  The  defendant  further  pleads  that  malgoozaree 
cannot  be  considered  as  other  than  a  necessary  expence,  since 
the  Government  are  little  accustomed  to  dispense  with  the  pay- 
ment of  their  revenue,  and  by  the  above  alienation  the  Rajah 
preserved  the  main  bulk  of  his  real  estate  by  the  sacrifice  of  a 
small  portion  of  it. 

The  Principal  Sudder  Ameen  was  of  opinion  that  the  claim  of 
the  three  plaintiffs^  eldest  sons  of  the  Rajah  is  barred,  inas- 
much as  it  is  laid  down  by  a  precedent  of  this  Court,  dated  3rd 
August  1848,  that  a  minor  must  sue  within  a  reasonable  time 
after  attaining  his  majority,  which  rule  the  above  three  plaintiffs 
had  failed  to  observe.  With  respect  to  the  merits  of  the  claim, 
as  admitting  of  adjudication  between  the  other  plaintiffs  and  the 
defendants,  the  Principal  Sudder  Ameen  was  clearly  of  opinion 
that  the  money  was  borrowed  for  what,  in  the  terms  of  the 
Hindoo  Law,  is  called  mooseebut,  for  necessary  expences,  the  oral 
evidence  to  prove  the  reverse  being  wholly  unworthy  of  credit; 
and  there  is  good  reason,  in  the  Principal  Sudder  Ameen^s  opinion, 
for  thinking  that  the  real  instigator  of  the  suit  is  the  Rajah 
himself.  The  precedent  of  this  Court,  of  19th  December  1846, 
does  not,  in  the  judgment  of  the  Principal  Sudder  Ameen,  apply 
in  this  case,  since,  in  the  present  instance,  the  necessity  for  the 
alienation  is  shown,  and  in  the  above  precedent  it  was  not  shown 
The  lower  Court  dismissed  the  claim. 
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There  is  one  part  of  the  Principal  Sudder  Ameen's  decision, 
which^  the  Court  observe^  is  clearly  faulty :  the  suit  is  not  barred 
by  lapse  of  time  as  respects  any  of  the  plaintiffs;  for  it  is  ad- 
mitted by  both  sides  that  not  quite  twelve  years  have  elapsed  be* 
tween  the  cause  of  action  and  the  date  of  suit;  that  being  so^  it  is 
nothing  to  say  that  under  the  precedent  of  3rd  August  1848^  a 
minor  must  sue  within  a  reasonable  time  after  completing  his 
full  age^  the  assumption  in  that  precedent  being  that  the  period 
ordinarily  allowed  by  law  had  passed^  and  that  the  minor  was 
disqualified  by  his  minority  from  appearing  in  Court  within  it. 
Under  certain  circumstances^  the  period  of  twelve  years  allowed 
by  law  for  bringing  suit  may  be  extended^  but  it  can  never  be 
curtailed. 

In  regard  to  his  dismissal  of  the  claim^  the  Court  concur 
with  the  Principal  Sudder  Ameen:  they  see  no  reason 
whatever  to  doubt  that  the  money  was  borrowed  by  the 
Rajah  for  necessary  expences,  as  specified  in  the  deed  exe- 
cuted to  Ramghureeb  Chowb€.  At  that  time  the  precedent 
of  19th  December  1846  did  not  exist:  the  Courts  were 
not  to  question  alienations  of  this  nature;  and  there  is  conse- 
quently good  warrant  for  believing  that  the  deed  of  conditional 
sale  truly  describes  the  purpose  for  which  the  money  was  requir- 
ed. No  object  was  to  be  gained  by  misrepresentation.  There 
is  nlsoy  the  Court  ihink^  some  reason  for  joining  in  the  Princi- 
pal Sudder  Ameen's  belief  that  the  real  mover  in  the  suit  is  the 
Rajah,  and  that  the  so-called  plaintiffs  are  merely  instruments 
in  his  hands;  and  this  presumption  is  strengthened  by  the  cir- 
cumstance that  the  stamp  on  which  the  petition  of  plaint  is  en- 
grossed first  bore  the  name  of  buyer  '^  Jankee  Pershad  mookh- 
ieear  of  Rajah  Periab  Singh"  which  has  been  altered  to  Jankee 
Pershad,  mookhteear  of  Inderpertab  Singh/'  as  if  it  had  been  by 
a  blunder  that  no  disguise  was  thrown  over  the  purchase  of  the 
stamp  of  plaint  by  the  mookhteear  of  one  of  the  defendants,  and  as 
if  convenience  suggested  the  reparation  of  the  blunder  by  the 
change  of  "  Rajah  Pertab  SingV'  into  the  only  name  among 
those  of  the  different  plaintiffs  into  which  it  could  well  be 
changed,  that  of  *^  Inderpertab  Singh/'  The  Court  take  occa- 
sion to  record  their  opinion  that  in  all  cases  such  as  the  present^ 
the  necessit}'  of  alienation  must  be  presumed,  unless  on  very  clear 
proof  to  the  contrary;  unless  on  very  clear  proof  that  the  alienor 
is  a  spendthrift,  who,  regardless  of  the  interests  of  those  who 
are  to  come  after  him^  wilfully  makes  wreck  of  his  ancestral 
estate. 

The  Court  dismiss  the  appeal.  They  do  not  consider  it  neces- 
sary to  remand  the  suit,  to  be  tried  on  its  merits,  in  regard  to 
the  three  plaintiffs^    Saiiib    Zadeh  Muheshpertab  Singh^  Lall 

Digitized  by  \<jUOQIC 


838 

Suturdowan  Singh  and  Run  Bahadoor  Singh;  because  the  reasons 
assigned  for  rejection  of  the  claim  by  the  Principal  Sudder 
Ameen  apply  with  exactly  equal  force  to  every  one  of  the  plain- 
tiffs;  and  the  Principal  Sudder  Ameen  could  not^  if  the  suit  were 
sent  back  to  him^  by  any  possibility^  pass  a  judgment  on  ike 
claim  of  the  elder  sons  different  from  that  which  he  has  already 
passed  on  that  of  the  younger.  The  remand  would  be  a  mere 
empty  form. 

A  separate  proceeding  will  be  addressed  to  the  Magistrate  in- 
structing him  to  enquire  into  the  apparent  forgery  or  fraudu- 
lent alteration  on  the  back  of  the  petition  of  plaint,  with  a  view 
to  the  prosecution  of  the  parties  concerned,  should  there  appear 
sufficient  ground  for  the  adoption  of  that  measure. 


The  ISth  August,  1851. 
Present ; 


fA.  W.  Begbie,     1   r  ^ 
;   Jh.  W.  Deane!     j-^**^^' 
[^S.  S.  BftowN,  Offg.  Judge. 


{Special  appeal  from  the  decijtian  of 
G.  Blunt,  Esq.,  Judge  of  AUygurk, 
dated  5/A  September  1850. 

Thakoor  Bhurt  Singh,  (Defendant),  Appellant, 

versus 

Kbshoo  and  others,  (Plaintiffs),  Respondents. 

The  particulars  of  this  case  are  given  at  length  in  the  Judge's 
decisions  of  ^Ist  February  and  5th  September  1850,  and  may  be 
found  in  the  printed  volume  in  the  accustomed  place. 

A  special  appeal  was  admitted  to  try  whether  it  was  compe- 
tent to  the  Judge  to  define  the  extent  of  the  interest  mortgaged, 
under  the  circumstances  of  this  mortgage. 

The  Court  are  of  opinion  that  the  course  adopted  by  the  Judge  is 
not  borne  out  by  judicial  usage.  It  has  been  repeatedly  laid  down 
that  any  one  mortgager  of  a  common  mortgage  may  redeem  the 
whole  property  mortgaged  on  payment  of  the  entire  sum  due. 

The  effect  of  the  Judge's  decision  is  to  disallow  this  right. 
Any  claim  set  up  by  the  appellant,  in  virtue  of  his  purchase  of  the 
rights  of  certain  of  the  mortgagers,  must  form  the  subject  of  ad- 
judication in  a  distinct  suit,  when  the  Court  trying  the  suit  will 
determine  the  extent  of  those  rights,  and  such  a  claim  cannot  be 
tried  incidentally  in  a  suit  for  redemption.  The  effect  of  seeking 
to  relieve  a  case  from  perplexity  by  any  deviation  from  established 
rule  is  only  to  involve  it  in  still  greater  perplexity. 
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Under  ordinary  circumstances,  a  decree  cannot  be  altered  so 
as  unfavorably  to  affect  an  appellant;  but  the  vakeel  of  the  re- 
spondents having  objected  to  that  part  of  the  Judge's  decision^ 
which  has  disallowed  a  portion  of  their  claim^  it  is  competent  to 
the  Court,  under  Construction  868^  to  go  into  the  case  as  affect- 
ing both  parties. 

The  Court  annul  the  decision  of  the  Zillah  Judge^  and  uphold 
that  of  the  Principal  Sudder  Ameen. 

Tke  \%th  August^  1851. 
Present: 


{A.  W.  Bbgbie.I  ,   , 
H.  W.  Deane;)-'^^^^^ 
S.  S.  Brown,  Offg.  Jud^ 


Brown,  Offg.  Judge. 

especial  appeal  from  the  decision  of  G. 
Case  No.  167  of  1851.  \      Blunt ^  Esq.,  Judge  of  Allygurh,  doled 
L     2\st  February  1851. 

Tbj  Singh  and  others,  (DeftndanlsJ,  Appellants^ 
versus 
MuNGUL  Singh  and  Mbhtab  Singq,  f Plaintiffs)^  Respondents. 

The  decision  appealed  from  is  in  the  printed  decisions  of  the 
month. 

A  special  appeal  was  admitted  to  try  whether  the  lower  Court's 
decisions  were  not  faulty  in  their  having  decreed  an  interest  in 
the  property  in  excess  of  the  interest  covered  by  the  deed  of 
sale  held  by  the  respondents. 

A  specific  portion  of  the  property,  represented  by  8  biswansees 
6}  kuchwansees,  was  put  up  to  sale  in  satisfaction  of  a  decree 
against  Pbop  Singh,  and  purchased  by  the  respondent.  The 
qabala  or  sale  deed  conveyed  to  them  the  rights  of  Phop  Singh  in 
this  portion,  and  no  more.  The  respondents  have  now  made  this 
sale  deed  a  ground  of  action  in  a  suit  for  possession  and  division 
of  one-third  of  the  property  which  they  represent  as  belonging 
to  Phop  Singh,  to  whose  rights  in  the  entire  property  they  claim 
to  have  succeeded.  The  lower  Courts,  without  advertence  to  the 
extent  of  the  interest  actually  transferred,  proceeded  to  enquire 
into  and  determine  the  hereditary  share  held  by  Phop  Singh, 
and,  finding  it  to  be  one-third,  decreed  accordingly. 

The  Court  observe  that  a  limited  portion  only  having  been 
sold,  the  purchasers  cannot  claim  more  than  their  title  deed  con- 
veys to  them.  A  case  nearly  parallel  will  be  found  in  the 
volume  of  the  decisions  of  the  Calcutta  Court  for  1850,  page  97. 
The  Court  modify  the  decision,  and  restrict  the  decree  to  the  in- 
terest purchased,  viz:  8  biswansees  6|  kuchwansees.  Costs 
will  be  charged  in  proportion. 
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The  18/A  AHgtut,  1851v 

{A.  W.  Beobie,"!   j   . 
H.  W.  Deane,  J*'*^**' 
S.  S.  Brown,  Offg.  Judge. 


rSpeeial  appeal  from  the  deemom  ttf 

C„.  No.  m  o,  18«.       ^/JS^  ^'SUtSS 

L     18/A  January  1851. 
SuEosuHAi  AND  OTHERS^  CDefendatUsJ,  Appettants, 
versus 
LucHoo  Singh,  fPlaintiffJ,  Respondent. 

Tub  plaintiff  brought  this  suit  for  possession  and  partition  of 
one-half  the  talooqua  of  Bubeerehpore,  by  reversing  the  Settle^ 
ment  effected  in  1836. 

The  record  of  the  case  shows  that  the  plaintiff  sued  five  per- 
sons for  the  above  right  in  1826,  and  that  his  suit  was  dismissed 
in  1834.  The  judgment  was  however  overruled  on  special  appeal ; 
and,  in  1838,  the  plaintiff  obtained  a  decree  in  his  favor.  In  the 
meantime,  at  the  Settlement,  which  took  place  in  1836,  some 
thirty-six  other  persons  were  admitted  as  sharers  in  the  contested 
property  and  obtained  possession.  The  plaintiff  put  in  execution 
his  decree  obtained  in  1838,  and  the  above  sharers  objected. 
The  Judge  disallowed  their  objection,  holding  that  the  decree 
was  virtually  pasaed  against  all  parties  in  possession.  The  Sud- 
der  Court,  on  appeal,  cancelled  that  part  of  the  Judge's  order 
which  declared  the  decree  to  have  been  virtually  passed  against 
all  who  were  in  possession,  and  directed  that  the  decree  be  exe- 
cuted in  the  usual  course,  any  dissatisfied  party  being  left  to 
seek  redress  wherever  he  thought  proper.  The  plaintiff  subse* 
quently  brought  a  suit  for  division,  and  was  nonsuited  in  1845. 
The  present  claim  for  possession  and  division  is  brought  on  3rd 
November  1849. 

Both  the  lower  Courts  have  given  the  plaintiff  a  decree. 

A  special  appeal  was  allowed  to  try  whether  the  plaintiff's  suit 
is  not  barred  by  the  statute  of  limitations. 

The  Court  entertain  no  doubt  that  the  claim  of  the  plaintiff 
must  be  thrown  out,  as  not  brought  within  the  time  allowed  by 
law.  It  is  obvious  that  the  decree  had  by  the  plaintiff  in  1838 
was  an  absolute  nullity  as  against  the  large  body  of  putteedars, 
"^ho  had  been  admitted  to  Settlement  in  1836,  and  had  not  been 
parties  to  the  plaintiff's  suit.  The  plaintiff  contends  indeed  that 
in  virtue  of  his  decree  he  obtained  possession  as  against  them ; 
but  it  is  sufficient  to  remark  that  he  could  not  have^  as  against 
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them^  in  opposition  to  the  Settlement  arrangement,  that  valid 
proprietary  possession  vhich  a  Coart  of  law  recognizes.  The 
suit  brought  by  the  plaintiff  for  division,  in  which  he  was  non- 
suited in  1845,  cannot,  as  is  pleaded^  be  taken  into  account,  as 
relieving  the  plaintiff  from  the  legal  consequences  of  his  default; 
for  a  suit  for  division  merely,  not  for  possession,  of  property 
assigned  at  the  Settlement  to  other  persons,  is  not  in  reality  a 
suit  to  set  the  Settlement  aside,  but  is  rather  to  be  looked  upon 
as  a  process  by  which  the  necessity  of  so  suing  is  sought  to  be 
evaded.  Had  the  plaintiff  formerly  sued  for  possession  and  been 
nonsuited  by  reason  of  some  informality,  it  might  have  been 
pleaded  that  the  suit  is  not  barred;  since,  in  calculating  the  period 
of  limitation,  the  practice  of  the  Courts  allows  a  deduction  of 
the  time  during  which  a  nonsuited  case  was  pending,  whenever 
the  same  suit  is  revived.  But  the  present  suit  is  not  the  same 
with  that  which  resulted  in  a  nonsuit:  it  is  the  first  suit  which 
the  plaintiff  has  brought  for  possession ;  it  is  a  suit  now  for  the 
first  time  brought  for  the  true  purpose  of  contesting  the  Settle- 
ment ;  and  as  the  cause  of  action  is  thrown  back  so  far  as  1836^ 
(the  year  in  which  the  Settlement  was  made  with  the  putteedars) 
the  suit  brought  in  1849  cannot  be  heard. 

For  these  reasons,  the  Court  annul  the  judgments  of  the  lower 
Courts,  and  dismiss  the  plaintiff's  claim. 

As  it  appears  from  the  record  that  the  plaintiff  was  admitted 
at  the  Settlement  to  a  two-anna  share,  which  has  been  unneces- 
sarily included  in  the  present  claim,  the  Court  deem  it  proper 
to  add  thatnothing  contained  in  this  decree  is  to  be  understood 
to  affect  the  plaintiff's  title  to  whatever  fractional  share  in  the 
talooqua  the  Settlement  may  have  assigned  him. 

The  2\st  Augusty  1851. 
Present :  S.  S.  Shown,  Offg.  Judge. 

{Special  appeal  from  the  decision  of  R. 
J.  Tayler,  JBsf.,  Judge  of  Jounpore, 
dated  lOM  December  1650. 

Shbo  Pershad  Singh  and  others,  (DefendantsJ,  Appellants, 

versus 
Shah  Hoossein  Buksh  and  others,  (Plaintiffs)^  Respondents. 
The  parties  in  this  case  are  the  proprietors  of  adjacent  mousahs, 
and  the  suit  was  brought  for  the  recovery  of  the  value  of  a  tree 
which  had  been  cut  down  by  the  defencUmts.  Both  parties  al- 
lied that  the  tree  belonged  to  them,  and  stood  within  their 
brandary^  as  laid  down  on  the  occasion  of  the  last  demarcation 
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in  1839.  The  parties  being  content  to  rest  the  issue  of  their 
ownership  of  the  tree  on  this  pointy  it  remained  for  the  Court  to 
determine  whether  the  tree  stood  within  the  plaintiffs  bonn- 
dary  as  fixed  in  1839,  and  to  decide  the  suit  accordingly;  but  the 
Moonsiff  has  gone  beyond  this  in  his  decision;  and  after  record- 
ing an  ambiguous  opinion  in  regard  to  the  locality  of  the  tree 
according  to  the  boundary  of  1839,  has  entered  into  an  inyesti- 
gation  of  the  boundary  between  the  two  properties  de  novo,  and 
followed  a  boundary  line  laid  down  in  a  decree  of  the  year  1801, 
which  is  declared  to  be  more  trustworthy  than  the  latter  demar- 
cation. The  special  appeal  was  admitted  to  try  whether  the 
Courts  had  not  erred  in  not  adjudicating  the  pleas  of  the  parties. 
The  appellants'  objection  that  the  Courts  have  in  reality  decid- 
ed an  important  boundary  question  in  a  suit  for  the  value  of  a 
tree  is  borne  out  by  the  facts.  The  decisions  of  both  Courts  are 
annulled,  and  the  case  is  remanded  to  the  Court  of  the  Moonsiff, 
who  will  replace  it  on  his  file,  and  proceed  to  a  retrial.  The 
stamp  will  be  refunded,  and  the  costs  charged  as  usual. 


The  25/A  August,  1851. 

{A.  W.  Begbh,!  •   , 
H.  W.  Dkani,/-^**^^^- 
S.  8.  Brown,  Offg.  Judge. 


Case  No.  48  of  1851.-( 


''Regular  appeal  from  the  deeisum  of  Tur 
suddooq  Hoossein  Khan,  Principal  Sud- 
der  Ameen  of  Cawnpore,  dated  Z\^ 
December  1850. 

Sed  Mull,  ("Plaintiff),  Appellant, 

versus 

MussuMAT  Raj  Ranee,  widow  or  Rajah  Nirundbroir, 

(Defendant),  Respondent. 

The  plaintiff  brings  his  action  to  recover  Rs.  14,283-14^  prin- 
cipal and  interest,  due  under  a  bond.  After  a  detail  of  the 
money  transactions  between  the  defendant  and  himself,  he  pro- 
ceeds to  state  that  the  defendant  provided  for  the  gradual  liqui- 
dation of  the  debt  by  the  assignment  to  him  of  the  half-yearly 
payments  of  the  proceeds  of  a  resumed  jageer,  which  were 
disbursed  to  her  from  the  Cawnpore  Treasury,  under  the  orders 
of  the  Government,  and  that  the  arrangement  was  notified  by 
her  to  the  Collector.  One  payment  was  made  to  the  plaintiff 
accordingly;  but  the  defendant  afterwards  broke  faith  with  him; 
and  the  Treasury  authorities  withheld  further  disbursements  to 
him  in  consequence.    The  plaintiff  has  now  had  recourse  to  the 
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Ciyil  Court  to  establish  his  claim  under  the  bond^  and  to  obtain 
the  issue  of  a  precept  to  the  Collector  for  the  disbursement  to 
him  of  the  half-yearly  allowances  receivable  by  the  defendant 
from  the  Treasury  in  conformity  with  the  terms  of  their 
agreement. 

The  defendant  denied  the  receipt  of  yalue  in  full  under  the 
bond.  She  further  pleaded  that  the  bond  included  illegal  inter- 
est, and  urged  that  the  allowances  were  of  the  nature  of  a  pension^ 
and  could  not  be  attached. 

The  Principal  Sudder  Ameen,  for  the  reasons  set  forth  in  his 
decision,  admitted  the  last  plea,  and  nonsuited  the  plaintiff. 

The  correctness  of  the  order  of  nonsuit  is  the  only  point  for 
consideration  in  appeal,  the  merits  not  having  been  entered  up- 
on in  the  lower  Court;  and  this  will  be  determined  by  the  evi- 
dence to  the  nature  of  tbe  allowance.  The  Court  in  reply  to  a 
reference  from  the  Judge  of  Furruckabad,  laid  down  the  princi- 
ple to  be  followed  in  such  cases  in  a  letter  published  in  the 
Appendix  to  the  fieport  on  the  Civil  Administration  of  1847 ; 
and  they  now  adopt  the  same,  judicially,  as  consistent  with  the 
law.  The  extract  is  as  follows : — "  The  Commissioner  has  prohi- 
^'  bited  the  attachment  of  the  allowance,  on  the  ground  that  it 
"  is  *  pensionary'  and  '  substituted  for  a  personal  grant  of  rent- 
''  free  lands  for  personal  subsistence.'  The  Commissioner's 
''  declaration  that  the  allowance  is  pensionary,  assumes  tbe 
*'  whole  question  at  issue,  for  pensions  have  been  expressly 
'^  exempted  from  seizure  by  Regulation  XII.  of  1814,  and  Con- 
''  struction  No.  788^  which  merely  illustrates,  and  insists  upon 
'*  the  practical  enforcement  of  the  prohibition  which  that  Regu- 
*^  lation  enacts.  But  a  reference  to  the  terms  and  the  avowed 
^'  purposes  of  that  Regulation  is  sufficient  to  show  that  the 
"  allowance,  which  is  now  the  subject  of  consideration,  is  not  in 
''  the  same  category  with  the  pensions  thereby  exempted  from 
'^  attachment  in  execution  of  the  decrees  of  Court.  This  allow- 
"  ance  was  not  granted  to  'any  worn  out  public  servant  for  his 
'^  support  and  maintenance  in  old  age/  it  was  not  the  result  of 
^  the  spontaneous  beneficence  and  charity  of  the  Government, 
"  nor  are  the  views  of  the  Government  likely  to  be  defeated  by 
*'  the  attachment  which  is  now  solicited.  This  allowance  is  just 
'*  as  much  the  property  of  the  owner,  as  were  the  rent-free  lands 
''  for  which  it  was  substituted;  and  it  is,  therefore,  liable  to  sei- 
**  zure  in  execution  of  a  decree  as  the  ceded  lands  would  have 
''  been  had  they  now  been  in  possession  of  the  judgment  debtor; 
''  it  is  in  fact  an  annuity,  for  which  the  recipient  has  paid  its 
''  full  value,  and  not  a  privileged  income  gratuitously  given  in 
^  consideration  of  past  services."  The  distinction  here  drawn 
between  commutatory  and  eleemosynary  allowances^  when  applied 
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to  the  present  case,  will  show  the  allowance  to  be  of  the  latter 
class.  It  appears  from  the  copies  of  the  letter  of  the  Secretarr 
to  the  Government,  North  Western  Provinces,  dated  the  12th 
May  1841,  and  of  the  resolution  accompanying  it,  which  have 
been  filed  by  the  respondent,  that  the  jageer  of  pergnnnah 
8ecundra,  granted  to  the  late  Rajah  Nimndurgir,  lapsed  to 
Government  by  the  failure  of  legitimate  issue,  but  that  the  pro- 
ceeds of  the  jageer  were  appropriated  to  the  family  of  the  late 
Rajah,  after  the  deduction  of  20  per  cent,  for  costs  of  collection, 
to  be  divided  into  pecuniary  stipends,  and  paid  periodically  from 
the  Treasury  at  Cawnpore  as  other  pensions.  AH  claim  of  right 
on  the  part  of  the  Rajah's  family  having  thus  become  extin- 
guished, any  allowances  bestowed  on  them  were  strictly  '^  the 
result  of  the  spontaneous  beneficence  and  charity  of  the  Go- 
vernment,'*  whether  granted  in  the  form  of  net  proceeds,  or  as  a 
fixed  sum ;  and  ranking  as  pensions  they  are  not  liable  to  the 
attachment  and  control  of  the  Courts. 

The  Court  observe  that  the  Principal  Sudder  Ameen,  in  dis- 
regard of  the  Circular  Order  of  the  18th  September  1843,  passed 
over  the  plea  for  nonsuit  in  his  interlocutory  proceeding,  under 
Section  10,  Regulation  XXVI.  of  1814,  and  took  proofs  from 
both  parties  on  the  merits.  Appellant  has  objected  that  the 
judgment  of  the  lower  Court  has  not  disposed  of  the  merits;  but 
the  main  object  of  the  suit  being  to  get  possession  of  the  pen- 
sion, which  the  Courts  are  incompetent  to  decree,  the  suit  in  its 
present  form  does  not  admit  of  a  decision  on  the  merits.  The 
judgment  of  the  lower  Court  is  confirmed,  with  costs. 


The  25^A  Augunty  1851. 
PreiCfU: 


fA.  W.  Beqbie,  1  u.^„^ 
\  H.  W.  Diane,  j  ^""^^^ 
LS.  S.  Beown,  Q^.  Judge. 


r  Special  appeal    from   the    deei$um  of 
Case  No.  89  of  18B1.  i      J.  S.  Clarke,  E$g.,  Judge  of  Azim- 
I     gurh,  dated  19/A  December  1850. 

Reasut  Ali,  fPlamtiffJ,  Appellant ,^ 
versus 
Deendetal  Rai  and  Peer  Ali^  (Defendants),  Respondents. 
This  case  will  be  found  reported  in  pages  104  and  105  of  the 
printed  decisions  for  zillah  Azimgurh^  for  the  past  year. 

A  special  appeal  was  admitted  to  try, ''  whether  the  Judge's 
recordled  opinion,  that  there  is  no  law  existent  under  which  a 
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lease  of  this  nature  can  be  declared  invalid^  and  tlie  terms  of  the 
contract  mutually  entered  into  by  the  parties  must  be  considered 
binding  and  be  upheld/'  be  in  conformity  with  law  and  judicial 
precedents  or  otherwise. 

The  Court  are  of  opinion  that  the  decision  of  the  Judge  is 
opposed  to  established  precedents  of  this  Court.  There  is 
nothing  in  the  present  case  which  distinguishes  it  from  others 
in  which  this  Court  have  determined  the  holding  to  be  of  the 
nature  of  a  mortgage  and  not  a  lease.  If  by  merely  substitut- 
ing the  word  theeka  for  rikmn  assignments  of  this  description 
are  to  be  considered  farms,  the  usury  laws  will  be  evaded  with 
the  utmost  facility.  The  Court  do  not  perceive  the  relevancy  of 
the  Judge's  allusion  to  Act  XVI.  of  1842^  which  does  not  bear 
at  all  upon  the  present  case;  and  as  the  Principal  Sudder  Ameen 
makes  no  mention  of  that  Act  in  his  decision^  the  Court  do  not 
concur  in  the  opinion  expressed  by  the  Judge  that  the  Principal 
Sudder  Ameen  came  '^  to  the  decision  he  has  formed  from  a 
misapprehension  of  the  scope  and  intent''  of  that  Act. 

The  decision  of  the  Judge  is  reversed^  and  the  suit  remanded 
to  his  Court;  in  order  that  it  may  be  dealt  with  as  a  case  of 
mortgage. 

The  25th  August,  1851. 
Present: 


r  A.  W.  Bbgbib,  1  t  ^ 
LS.   8.  Brown,  Off'g.  Ju 


Brown,  Olfg.  Judge. 

{Special  appeal  from  the  decision  of 
G.  F,  Harvey,  Esq.,  Judge  of  Cawn- 
pore,  dated  28M  January  1851. 

DooLARBE  Lall,   (PUdntiff),  Appellant, 

versus 

Zalim  Singh,  (Defendant),  Respondent. 

This  case  will  be  found  reported  at  pages  27  and  28  of  the 
printed  decisions  for  zillah  Cawnpore,  for  the  current  year. 

A  special  appeal  was  admitted  to  try,  "  whether  the  Judge's 
reasons  for  dismissing  the  plaintiff's  claim  to  interest  are  suffi- 
cient or  otherwise." 

The  Court  are  of  opinion  that  the  reasons  assigned  by  the 
Judge  for  not  allowing  interest  to  the  plaintiff  are  insufficient : 
the  only  reasons  assigned  by  the  Judge  are,  that  ''he should  have 
brought  his  claim  earlier"  and  "  the  negligent  manner  in  which 
he  has  cared  for  his  own  interest;"  but  it  has  been  ruled,  by  the 
Court  of  Sudder  Dewanny  Adawlut  at  the  Presidency,  that ''  the 

25 
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Courts  are  not  coinpetieDt  to  strike  off  interest  on  the  groimd  of 

delay  in  suing  for  a  debt,  if  the  debt  be  otherwise  cognizable  ;♦ 

and  this  doctrine  is  again  laid  down  in  a 

*  S^R^'^'^rtr 7th  Ar^*"*!    ™^^^  ^®^°*  decision  of  the  samef  Coort. 
18^,  Vor8,^page  48^*^      The  Court  do  not  recognize  the  autho- 
rity assumed  by  the  Judge  to  impose  a 

1842,  Vol.  7,  page  3.  deeds,  the  registration  of  which  is  by  law 

optional.  The  Court  accordingly  modify 
the  Judge's  decision,  and  decree  the  interest  claimed  by  tfa« 
plaintiff. 

The  25/A  Augmt,  1851. 

Present : 


{A.  W.  Begbie.    "It. 
H.  w.  deane;  y^^'' 
S.  S.  Brown,  Offff,  Judge. 


{Special  appeal  from  the  deciMon  of  S.  Pro- 
ser,  Esq.,  Judge  of  Bareilly,  dated  14rt 
February  1851. 

MuNSABAM  AND  OTHERS,  fPlaintiffsJ,  Appellants, 

versus 

Chundun  Lall,  f Defendant  J  y  Respondent. 

The  particulars  of  this  suit  are  in  the  printed  volume  for  the 
month. 

A  special  appeal  was  admitted  to  try  whether  the  Judge  was 
right  in  upholding  the  sale,  notwithstanding  that  the  decree, 
for  the  realization  of  which  the  property  had  been  brought  to 
sale,  had  been  duly  satisfied  previously. 

The  Court  are  of  opinion  that  the  validity  or  otherwise  of 
the  sale,  which  was  effected  by  the  Collector  of  Bareilly  in 
pursuance  of  a  precept  of  the  Furruckabad  Court,  must  be 
held  to  depend  upon  the  proof  to  the  fact  of  the  judgment 
debtor  having  done  all  that  was  necessary  in  order  to  stay  the 
sale  within  a  reasonable  time.  If  this  cannot  be  shown,  there  has 
not  been  any  vitiation  of  the  sale  in  law,  and  it  must  be  main- 
tained. 

The  Court,  without  adopting  the  reason  drawn  from  the 
power  of  the  plaintiff  to  stay  the  sale  by  appearing  before  the 
Collector,  which  is  assumed  amongst  other  reasons  in  the  deci- 
sion, concur  with  the  Judge  that  the  proper  measures  were  not 
taken  by  the  judgment  debtor  to  satisfy  the  decree  of  the 
Furruckabad  Court  in  time,  and  that  he  cannot  justly  daim 
a  reversal  of  the  sale,  which  would  not  have  taken  place  but  for 
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his  n^ligence.  The  same  principle  has  tieen  laid  down  already 
in  a  judgment  of  the  Calcutta  Court  in  the  Miscellaneous 
Department,  dated  the  27th  December  1842^  and  the  security 
of  those  who  purchase  at  public  sales^  on  the  faith  of  the  procla- 
mation, whose  title  would  otherwise  be  constantly  open  to  dis- 
turbance from  collusion  and  fraud,  forms  an  additional  reason 
for  strictly  upholding  it  as  the  legal  rule.  The  appeal  is  accord* 
ingly  dismissed  with  costs. 

The  25M  August,  1861. 

fA.  W.  Seqbis^    \  t  j 
Present:  4  H.  W.  Deanb,   y^^V^^ 
L8.  S.  Sbown,  Offg.  Judge. 

r  Special  appeal  from  the  decision  of  J. 
Case  No.  1 71  of  185 1 .  <|      Lean,  Esq.,  Judge  of  Mooradabad,  dated 
L     \Qth  February   1851. 

Shkoraj  Singh^  (Defendant),  Appellant, 

versus 

MuNsooKH  Rai,  (PlainHff),  Respondent. 

No.  170  OF  1851. 

MuHA  Singh  and  others^  (Defendants),  Appellants, 

versus 

MuNsooKH  Rai^  (Plaintiff),  Respondent. 

The  particulars  of  this  case  are  fully  detailed  in  the  Judge's 
decisions  of  the  12th  November  1849,  and  10th  February  1851, 
in  the  printed  volumes.  The  appeals  are  from  the  two  parties 
of  the  defendants,  and  may  be  disposed  of  together. 

The  special  appeal  was  admitted  to  try  three  points  arising 
out  of  the  case,  of  which  it  will  be  sufficient  to  consider  the 
first  one,  of  limitation. 

The  Judge  has  held  no  lapse  had  occurred  between  1825,  the 
year  of  foreclosure,  and  the  year  1848,  in  which  the  suit  was 
brought  for  possession.  The  reasons  assigned  are  that,  after  the 
order  for  possession  had  been  passed  by  the  Court  in  the  Mis* 
cellaneous  Department  in  1825,  the  plaintiff  continued  to  file 
petitions  for  execution  of  the  order  up  to  the  year  1833;  that 
BO  orders  were  ever  passed  for  striking  the  case  off  the  file;  and 
that  the  case  must  therefore  be  considered  to  have  been  pending 
during  the  interval  from  1838  to  1848.  The  Judge,  in  arriving 
at  this  conclusion,  has  viewed  the  order  of  the  Miscellaneous 
Department  in  the  light  of  a  decree,  and  has  quoted  the  Cir- 
cular Orders  of  the  22nd  July  1818,  and  17th  January  1834,  in 
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evidence  of  the  practice  of  the  Courts  at  the  time  in  questiov. 
It  will  not  be  necessary  in  this  place  to  determine  whether 
practice  can  supersede  the  law  as  explained  in  the  two  Circular 
Orders  quoted.  The  Court  merely  observe  that  the  latter  Cir- 
cular is  directed  against  the  habit  of  giving  judicial  opinions, 
not  only  on  the  fact  of  the  foreclosure,  but  also  upon  other 
points  connected  with  it,  which  were  only  decidable  in  a  regular 
suit,  and  that  it  is  not  evidence  of  the  existence  of  a  practiee 
which  had  been  prohibited  by  the  first  Circular.  On  the  sub- 
ject of  the  limitation,  the  Court  entertain  no  doubt  that  the  suit 
has  lapsed.  The  Judge  admits  that  the  order  was  never  put  in 
execution,  and  the  plaintiff  himself  does  not  maintain  the  con* 
trary.  He  assigns  the  attack  of  a  malady  as  the  reason  for  his 
delay  in  bringing  the  suit,  which  was  rejected  by  the  Principal 
Sudder  Ameen  as  insufficient.  It  would  be  of  no  consequence 
to  the  suit  if  plaintiff  had  continued  to  present  petitions  up  to 
the  date  of  its  institution;  for  it  has  been  repeatedly 
ruled  that  the  presenting  of  a  miscellaneous  petition  will  not 
save  limitation,  and  the  plaintiff  not  having  moved  in  any 
regular  suit  for  possession  within  twelve  years  from  the  date  of 
the  order  for  foreclosure  in  1825,  the  suit  is  now  barred. 

The  Court  accordingly  reverse  the  decision   of  the  Judge,  and 
dlismiss  the  suit,  with  costs. 

The  26/A  Augu$t,  1851. 
Fte$efU\ 


{A.   W.   BkgBIE,!    r  a 
H.  W.  Deanb,)-^"^^^*' 
S.  S.  Beowk,  Offg.  Judi 


Beowk,  Offg.  Judge. 

{Special  appeal  from  the  decUion  of 
G.  F.  Franco,  Egg.,  Judge  of  Saha- 
runpore,  dated  6th  January  1851. 

KuxHYA  Lall,   (PlamtiffJ,  Appellant, 

versus 

Kasim  Ali,  (Defenda$U),  Respondent. 

The  printed  decisions  for  January  last  give  the  particulars  of 
this  case. 

A  special  appeal  was  allowed  to  try  whether  the  Judge  should 
have  refused  interest  to  the  plaintiff  on  the  amount  to  which  Uie 
plaintiff  was  declared  entitled;  also,  whether  the  Judge  ^oiUd 
have  charged  the  plaintiff  with  the  costs  of  suit  in  the  Zillak 
Court. 

The  Court  find  that  the  chai^  by  the  plaintiff  of  interest  is 
^  cenfiMrmity  v>  the  written  agreement  between  the  parties;  that 
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it  is  expressly  stipulated  in  the  bond  on  which  suit  is  brought ; 
and  in  the  absence  of  any  reason  assigned  by  the  Judge  for  re- 
fusing it^  the  Court  are  of  opinion  that  it  should  have  been 
allowed.  As  respects  the  second  point  in  the  certificate,  no  cause 
is  shown  why  the  course  enjoined  both  by  law  and  usage  of 
charging  the  losing  party  with  the  costs  of  suit  should  have  been 
deviated  from  in  this  instance. 

The  Court,  therefore,  amend  the  decision  of  the  Judge.  They 
decree  to  the  plaintiff  the  interest  sued  for  on  the  principal  sum 
awarded  by  the  Judge^  and  they  further  charge  the  defendant, 
Kasim  Ali^  who  is  the  only  respondent  in  the  case^  with  the  costs 
of  suit. 


The  30/A  August,  1851. 
Present  \ 


[^  S.  S.  Brown^  Offg.  Judge. 


r  Regular  appeal  from  the  decision  of  Ahdool 

Case  No.  43  of  1850.  X      RuhmanKhan,  Principal  Sudder  Ameen 

L     of  Benares,  dated  14/A  December  IS4&. 

HuRsuRN  SiNGBj  mookhtcear  of  Rajah  Ishrbepbrshad  Narain 
Singh,  (Plaintiff J,  Appellant, 

versus 

Juoooo  SiNGH^  Bhuokoo  Singh   and  Sheoburan   Singh, 

(Defendantsjj  Respondents. 

This  is  a  claim  to  recover  Rs.  5,489-9,  being  principal  and  in- 
terest of  a  balance  occurring  in  1244  Fuslee,  on  a  lease  of  the 
villages  of  Purteh  and  Singhora,  recoverable  under  a  security 
bond  dated  1289  Fuslee,  and  f  roved  hy  ihe  furd  wasil  dakee  oS 
Koonj  Beharee,  wasil  bdkee  nuvees. 

The  Principal  Sudder  Ameen  passed  judgment  against  Jnggoo 
Singh  and  Bhugnoo  Singh  on  their  confession,  and  dismissed  the 
claim  in  respect  to  the  defendant  Sheoburan  Singh. 
.  The  present  appeal  is  made  against  the  order  exempting;  Sheo- 
buran Singh. 

It  is  stated  in  the  plaint  that  Bahadur  Ali  and  Hoossein  Ali, 
residents  of  Azimgurh,  took  from  the  plaintiff  Ishreepershad 
Narain  Singh,  who  is  the  Bajah  of  Benares,  a  lease  of  the  above 
villages  for  ten  years,  from  1239  Fuslee  to  1248  Fuslee,  at  an  annual 
jumma  of  Rs.  3,705,  on  the  security  of  Mohesh  Singh  and  Dotal 
Singh.  The  lessees  were  put  in  possession,  and  retained  it  till 
1240  Fu8lee>  whea  they  left  the  mouzahs  in  the  hands  of  the 
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securities.  The  latter  held  from  1240  Fuslee,  till  the  month  of 
Asar  in  1244  Fuslee.  The  securities  fell  into  balance  for  1248 
Fuslee  and  1244  Fuslee,  and  the  plaintiff  ejected  £>otal  Singh 
and  the  defendant  Sheoburan  Singh,  who  is  the  heir  of  the  other 
surety,  Mohesh  Singh.  The  plaintiff,  on  19th  June  1839,  sued 
for  the  balance  due  to  him,  amounting^  with  interest,  to  B&  3,579, 
and  the  suit  was  dismissed  by  the  Court  of  first  instance  on  26th 
December  1840.  In  appeal,  this  decision  was  set  aside,  and,  on 
the  19th  May  1842,  the  plaintiff  was  nonsuited.  The  plaintiff 
now  renews  the  action,  and  it  is  brought  against  the  property  in- 
herited from  the  security.  Dotal  Singh,  by  his  sons  Juggoo  Singh 
and  Bhugnoo  Singh,  and  against  the  property,  which  has  come  to 
Sheoburan  Singh  from  his  father  Mohesh  Singh. 

The  defendant,  Sheoburan  Singh,  answered,  in  the  lower  Conrt^ 
that  the  plaintiff,  though  he  founds  his  claim  on  the  security 
bond  of  1239  Fuslee,  did  not,  in  his  former  suit,  sue  on  the  furd 
wasil  bakee  of  Koonj  Beharee;  that  the  present  claim  being  di- 
rected against  the  defendants'  ancestral  property,  the  plaintiff 
should  have  distinctly  set  forth  that  the  defendant  is  in  poases- 
sion  of  ancestral  property;  that  the  lessees  may  be  still  liring,  or 
if  not,  that  they  may  have  left  heirs,  and  that  the  action  properly 
lies  against  the  lessees  themselves,  not  agninst  their  sureties; 
that  the  present  claim  varies  in  certain  pointsi^f  detail  from  the 
former  claim ;  that  no  date  of  the  death  of  the  lessees  is  given 
by  the  plaintiff;  and,  finally,  that  the  plaintiff  held  the  mousah 
kham  tehseel,  and  realized  the  balance  from  the  assamees,  conse- 
quently, that  this  jumok,  or  assignment^  formally  released  the 
sureties  from  liability. 

The  Principal  Sudder  Ameen  remarked  that  the  case  of  the 
plaintiff  is  weak;  that  his  suit  was  originally  dismissed,  and,  in 
appeal,  nonsuited,  from  which  period  the  plaintiff  maintained 
silence  in  respect  to  his  demand  for  six  years;  and  that  having 
now  brought  over  to  his  side  Juggoo  Singh  and  Bhugnoo  Singh, 
he  has  been  emboldened  to  institute  this  action.  The  furd  put  in, 
in  the  former  suit,  was  drawn  up  by  a  karinda  named  Sumiun 
Singh,  and  the  suit  was  dismissed.  Sumam  Singh  was  not  the 
putwarree,  and  Seetul  Dhan,  who  held  that  office,  did  not  sign 
the/ttrd,  and  was  not  produced  by  the  plaintiff,  and  a  claim  can- 
not be  based  on  the  furd  of  any  person  whom  the  plaintiff  may 
choose  to  designate  wasU  bakee  nuvees;  there  is  therefore  reason 
to  distrust  the  furd  put  in  by  Koonj  Beharee.  The  oraleridence 
proceeds  from  persons  who  reside  in  the  plaintiff's  neighboor- 
hood,  and  have  sided  with  him.  The  main  question  is,  howeyer, 
did  ^jumok  take  place,  that  is,  were  the  aM$atnee$  summoned^  and 
was  it  arranged  that  they  should  pay  their  dues  to  the  plaintiff, 
not  to  the  sureties,  so  as  to  relieve  the  latter  from  aU  further  rca- 
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ponsibility?  In  the  opinion  of  the  Principal  Sudder  Ameen  the 
jumok  took  place,  the  record  of  the  former  suit  containing  proof 
thereof^  and  sufficiently  establishing  the  fact  that  the  plaintiflTs 
claim  against  the  sureties  was  finally  set  at  rest. 

It  is  urged  in  appeal  that  it  9l  jumok  had  really  been  made,  as 
asserted  by  Sheoburan  Singh,  a  jumoknamah  or  paper  of  similar 
import  would  undoubtedly  have  been  drawn  up  at  the  time,  and  the 
security  bond,  now  in  the  plaintiff's  possession,  would  haye  been 
returned  cancelled;  that  the  decision  of  the  former  Principal 
Sudder  Ameen,  on  which  the  present  functionary  is  disposed  so 
much  to  rely,  cannot  be  taken  into  consideration  in  adjudicating 
the  present  claim;  that  the  putwarree,  Seebul  Dhan,  could  not  be 
found  on  the  occasion  of  the  former  suit;  that  the  defendant 
Sheoburan  Singh  does  not  deny  that  his  father  was  surety,  does 
not  deny  that  the  balance  accrued,  only  insists,  but  altogether 
fails  to  prove,  that  the  plaintiff's  demand  was  arranged  hj  Jumok. 

The  main  proofs  adduced  by  the  respective  parties  resolve 
themselves  into  the  following. 

On  the  part  of  the  plaintiff,  furd  wanl  bakee  and  khuteonee  of 
1243  and  1244  Fuslee;  security  bond  and  kubooleeut;  deposi- 
tions of  witnesses. 

The  plaintiff^s  account  is  thus  given : — 

R.  A.  P. 

Balance  of  1243  Fuslee,        1,840  4    6 

Due  on /A^fila  of  1244  Fuslee,          8,705  0    0 

"6^545     4    6 
Deducted  as  remitted  by  Grovemment  for  khaha\      75    o    0 
skumaree. J 

Total,    5,470    4    6 

Realized  of  balance  due  for  1243  Fuslee,    •  •      •  •     1^840    4    6 
Realized  on  jumma  of  1244  Fuslee, 885    3    6 

2,725     4  "6 

Salance  remaining  due. 
Rupees,  2,744  12  6 
Add,         2,744    12    6  on  account  of  interest. 

Total        5,489      9    0  as  in  plaint. 

On  the  part  of  the  defendant,  copy  of  furd  wasil  hakee  put  in, 
in  former  suit;  copy  of  depositions  taken  in  former  suit;  deposi- 
tions of  three  witnesses  summoned  in  present  suit. 

The  Court  are  of  opinion  that  whereas  the  plaintiff  rests  his 
claim  on  the  undisputed  fact  of  the  balance  having  accrued  and 
of  the  liability  of  the  defendants  as  sureties,  and  positively 
denies  the  jumok,  and  further  calls  witnesses  in  support  of  his 
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demand,  the  answer  of  the  defendant  Sheoburan  Singh,  supported 
by  oral  evidence  only,  and  that  not  altogether  satisfactory,  that 
%jumok  was  effected,  is  not  such  an  answer  to  the  claim  as  can 
be  taken  to  absolve  that  defendant  from  a  primdfade  liability. 
The  oral  evidence  is  not  satisfactory;  because,  with  the  excep- 
tion of  the  testimony  of  three  persons,  it  consists  of  the  deposi- 
tions taken  on  the  part  of  the  defence  in  the  former  suit,  to 
which  Sheoburan  Singh  himself  did  not  answer.  Had  such  an 
arrangement  as  that  pleaded  by  Sheoburan  Singh  really  taken 
place,  it  is  scarcely  possible  that  the  sureties  should  have  failed 
to  protect  themselves  by  procuring  a  record  of  it  in  some  shape 
or  other.     But  there  is  no  trace  of  any  such  record. 

The  Court  pass  a  decree  for  the  principal  sum  claimed,  against 
the  property  inherited  by  Sheoburan  Singh  from  his  father,  in 
reversal  of  the  judgment  of  the  Principal  Sudder  Ameen.  They 
however  deem  it  proper,  no  rate  of  interest  having  been  specified 
in  the  security  bond,  and  in  consideration  of  the  delay  which 
has  taken  place  in  bringing  forward  the  claim  (the  former  suit 
having  been  nonsuited  on  the  19th  May  1842,  and  the  present 
action  not  having  been  instituted  till  the  24th  April  1848),  to 
make  an  abatement  in  the  plaintiff's  charge  of  interest,  under 
the  authority  of  the  Circular  Order  of  the  5th  May  1837.  In- 
terest on  the  principal  sum  is  hereby  decreed  to  the  plaintiff 
from  the  date  of  the  demand,  viz.  15th  September  1837,  at  the 
rate  of  five  per  cent,  per  annum.  This  order  is  not  to  be  under- 
stood to  extend  so  as  to  affect  the  decree  which  has  been  passed 
against  the  defendants  Juggoo  Singh  and  Bhugnoo  Singh,  on 
tlieir  confession  of  judgment. 


The  30th  August,  1851. 
Present:  S.  S.   Brown,  Ojffg.  Judge. 

especial    appeal  from  the    decision    of 

r*        XT      ino        lOKT^      Moulvee  Mohumed  Hoossein,  Prind- 
Case  No.  192  of  1851.|    ^  ^^^^^  ^^^  ^^  ^^^^^^  ^^^ 

14/A  May  1851. 

GoLAB  Rai^  (Plaintiffjf  Appettani, 

versus 

BuLDEE  AND  OTHERS,  (Defendants),  Respondents. 

The  suit  was  brought  for  Rs.  296,  principal  and  interest,  due 
under  a  bond,  dated  the  15th  Sawun  1252  Fuslee.  Out  of  the 
six  persons  sued,  two  only  appeared  in  the  Moonsiff's  Court,  who 
failed  to  adduce  any  evidence  in  defence;  and  the  Moonsiff^  being 
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of  opinion  that  the  claim  was  proved  from  the  evidence  to  the 
bond^  and  the  other  papers  filed  in  proof  of  the  debt^  which  the 
bond  covered^  decreed  the  suit. 

In  the  appeal^  which  was  preferred  by  all  the  persons  sued,  and 
which  was  admitted  for  all,  without  advertence  to  the  rule  in 
paragraph  4,  Circular  Order  16th  April  1841,  the  Principal  Sud- 
der  Ameen  proceeded  to  reverse  the  decision  on  conjectural 
grounds,  without  noticing  the  reasons  of  the  MoonsifPs  judgment, 
and  a  special  appeal  was  admitted,  without  summoning  the  re- 
spondent, to  try,  whether  the  decision  was  not  imperfect. 

The  Principal  Sudder  Ameen  was  bound  to  take  into  con- 
sideration the  reasons  of  the  judgment  of  the  lower  Court, 
and  to  put  on  record  his  reasons  for  discrediting  the  oral 
and  documentary  evidence  on  which  that  judgment  was  based. 
He  may  have  done  so ;  but  there  is  nothing  in  his  decision  to 
show  that  it  was  done,  or  to  satisfy  the  losing  party  that  his  case 
had  had  a  fair  hearing.  The  decision  is  annulled,  and  the  case 
remanded,  in  order  that  it  may  be  decided  on  its  merits.  The 
costs  will  be  charged  as  usual. 

The  80th  August,  1851. 
Present:  S.  S.  Browk,  Offg.  Judge. 

{Special  appeal  from  the  decision  of  T.  C. 
Plowden,  Esq.,  Judge  of  Ghazeepore, 
dated  I9th  April  1851. 

Sheoumbur  Rai  and  others,  (PlaintiffsJ,  Appellants, 

versus 
MussuMAT    BooKUMi   KuoR  AND  OTHERS,   (" Defendants  J, 
Respondents. 

The  decision  appealed  from  is  in  the  printed  volume  of  the 
month. 

A  special  appeal  was  admitted,  without  summoning  the  re- 
spondent, to  try,  whether  the  Judge,  in  his  decision,  had  adjudi- 
cated the  pleas  of  the  parties. 

The  suit  is  based  on  the  alleged  fact  of  possession  of  the 
hereditary  share  claimed  by  the  plaintiffs  up  to  the  year  1841 ; 
and  the  cause  of  action  is  laid  on  the  exclusion  of  the  plaintiffs 
from  the  Settlement  record  by  the  act  of  the  Collector.  The  fact 
of  this  possession  was  found  by  the  Moonsiff ;  and  the  proof  of  it 
formed  the  first  point  to  be  determined  in  appeal,  before  the 
reason  deduced  by  the  Judge  from  the  Circular  Order  of  die 
11th  January  1889^  in  rejection  of  the  suit,  could  be  considered 
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On  this  point  the  Jndge  only  incidentally  observes^  that  "it 
appears  that  the  plaintiffs  never  had  the  Settlement^  so  that  their 
exclusion  is  no  new  grievance/'  But  the  circumstance  of  the 
plaintiffs'  names  not  having  appeared  in  previous  Settlements  for  the 
one^anna  share  claimed  by  them  is  not  conclusive  against 
possession.  The  plaintiff's  allegation  is,  that  when  the  rights  of  the 
share  in  the  estate  came  under  enquiry  at  the  time  of  & 
preparation  of  the  Settlement  record,  his  right  was  disallowed,  and 
that  his  dispossession  dates  from  that  period.  There  has  not 
been  therefore  any  disposal  of  the  first  and  chief  point  of  fact  at 
issue  between  the  parties,  and  the  case  is  accordingly  remanded  for 
retrial  in  advertence  to  the  foregoing  remarks.  The  costs  will  be 
charged  as  usual. 
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Tke  dih   September,  1851. 
Present:  A,   W.  Begbis,  Judge. 

"^Regular  appeal  frwn  the  decision  ofMouU 
vee  Mohumed  Hoossein  Khan,  Princi- 
pal  Sudder  Ameen  of  Ziliah  Mynpoo- 
rie,   dated   11th  September  1850. 
MussuMAT  Ranbe  Bhughelun,  motujir  and  guardian  of  Raja^ 
Tkj  Singh,  a  minor,  and  son  and  heir  of  Rajah  Nurput 
Singh,  deceased,  f  Defendants  J ,  Appellants, 
versus 
BuKUTMULL  AND  BiRj  Lall,  (Plaintiffs),  Respondents. 

This  was  a  suit  to  recover  Rs.  19,755,  principal  and  interest, 
of  three  expired  instalments,  according  to  a  confession  of  judg- 
ment filed  by  Rajah  Gunga Singh,  deceased;  and  to  establish  the 
existence  of  two  instalments  still  due  thereon,  amounting  to  Rs. 
11,001 :  total  amount  of  claim  Rs.  30,756.  Plaintiffs  represent 
that  the  late  Rajah  Gunga  Singh,  of  whom  the  minor  (Rajah 
Tej  Singh)  is  the  representative,  was  indebted  to  them  in  the 
sum  of  Rs.  86,001,  on  a  bond.  Two  of  the  instalments  falling 
due,  plaintiffs  sued  Rajah  Gunga  Singh  for  the  amount,  Rs. 
4,500;  eventually,  an  arrangement  was  made  by  the  parties  to 
the  following  effect:  the  Rajah  tiled  a  confession  of  judgment 
in  the  suit,  under  date  2Ut  September  1841,  agreeing  to  pay 
Rs.  40,001,  on  account  of  principal  and  interest,  consolidated 
with  the  principal,  and  Rs.  10,0()0,  on  account  of  interest  ou 
the  yearly  instalment  in  advance,  viz.  from  1249  to  1258  Fuslee, 
on  the  condition  that,  if  the  instalments  werenot  duly  paid,  inter- 
est at  the  rate  of  twelve  per  cent,  per  annum  should  be  paid  for 
the  period  by  which  the  instalments  were  exceeded.  A  decre ; 
was  accordingly  passed  in  favor  of  plaintiffs  for  Rs.  4,500 :  of  this 
sum,  Rs.  2,100  have  been  realised,  and  for  the  recovery  of  the 
balance  of  Rs.  2,400,  steps  will  be  taken.  Four  instalments, 
amounting  to  Rs.  18,000,  had  been  paid,  agreeably  to  the  ikbalda- 
wa,  when  Rajah  Gunga  Singh  died,  since  that  event,  no  further  pay- 
ments have  been  made,  the  Rajah's  immediate  successor,  Nurput 
Singh,  pleading  poverty  in  excuse  for  the  non-fulfilment  of  the 
engagement.  Plaintiff  was  therefore  compelled  to  institute  this 
8uit,  to  enforce  his  claim  against  Rajah  Nurput  Singh,  and  the 
Ranee  Gnhulwar,  who  is  also  a  claimant  to  the  succession  of  the 
Rajah  Gunga  Singh. 

The  defendant.  Rajah  Nurput  Singh,  in  reply,  ascribed  the 
institution  of  the  suit  to  the  instigation  of  the  Ranee  Guhulwar, 
and  her  chela  Mandhata,  on  account  of  the  dispute  between 
them  and  himself,  relative  to  the  saccesaioii.    He  declared  that 
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tTie  confession  of  judgment  wms  filed  on  tlie  part  of  the  Rajali 
Gunga  Singh  through  the  dishonesty  of  his  kerinda,  and  the 
other  people  about  him,  who,  surreptitiously,  got  possession  of 
his  seal^  and  by  whom  the  Rajah's  accounts,  which  would  throw 
light  on  the  transactions  between  that  petsen  and  the  plaintiffs, 
are  fraudulently  withheld;  but  from  some  detached  accounts, 
found  on  a  shelf  in  the  Rajah's  bartikduree,  it  appears,  that  only 
Bs.  15,000  were  due  to  the  plaintiffs,  up  to  124Hf  Fuslee,  which 
amount  included  interest  at  24  per  cent,  per  annum,  l^rough 
the  roguery  of  the  Rajah's  karinda,  the  bond,  on  which  plaintiff's 
former  suit  was  based,  may  have  been  executed.  The  plaintiffs 
had  promised,  when  the  Rajah  filed  the  confession  of  judg* 
ment,  to  explain  the  Rajah's  accounts  to  him,  but  had 
never  done  so.  The  plaintiffs'  claim  is  untenable,  bemg  in  tiO' 
lation  of  the  law  against  usurious  interest.  He  chaDenged  the 
plaintiffs  to  produce  their  books,  to  shew  that  illegal  interest 
had  not  been  charged.  The  plaintiffs  had  allowed  the  Rajah 
credit  for  only  Rs.  2,000  on  account  of  the  proceeds  of  mouzab 
Meroulee,  being  at  the  rate  of  1000  per  annum,  whereas,  it  ean 
be  shown  that  the  actual  collections  were  not  less  than  Rs. 
1,300  per  annum;  and  although  the  Tillage  bad  remained  three 
years  in  plaintiffs'  possesion  they  had  not  credited  the  proceeds 
•f  the  fhird  year  to  the  Rajah* 

The  Principal  Sudder  Ameen's  decision  is  to  the  following  pur- 
port. That  there  were  four  points  for  consideration.  I.  Was 
there  any  agreement  between  Rajah  Gunga  Singh  and  the 
plaintiffs  when  the  former  entered  the  confession  of  judgment, 
that  the  latter  should  explain  his  account  to  the  Kajah?  2. 
Did  the  bond  on  which  the  plaintiffs  sued  the  Rajah  comprise 
any  interest,  or  was  it  only  for  the  principal  of  a  debt?  Sw 
Had  the  plaintiffs  collected  Rs.  1,300  a  year  from  mouaah  Me- 
loulee,  as  alleged  by  defendant,  or  only  1,000,  as  stated  by  them- 
selves ?  4.  Did  they  make  the  collections  from  the  Tillage 
during  three  years,  or  only  for  two?  On  the  first  point,  the 
Principal  Sudder  Ameen  decided  that  no  such  agreement  as 
that  asserted  by  the  defendant  bad  been  entered  into  by  Rajah 
Gunga  Singh  and  the  plaintiffs,  as  it  was  apparent,  eyen  from 
the  evidence  of  defendant's  own  witnesses,  that  a  settlement  of 
accounts  had  taken  place  between  the  parties  prior  to  the 
execution  of  the  bond,  there  was,  therefore,  na  necessity  for 
any  fresh  adjustment;  had  there  been  any  such  agreem^ii,  why 
did  Rajah  Gonga  Singh  make  over  the  village  of  Meroulee  to 
the  plaintiffs?  The  evidence  adduced  by  the  defendant  to  this 
lact  is  also  unworthy  of  credit,  the  witnesses  being  bin  servants 
and  dependants,  and  their  testimony  at  variance  with  tke 
defendant's  own  statement  in    hia   reply:    the  witneasea  aay* 
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ing  thttt  the  promise  was  made  to  the  Rajha's  son,  whereas^  the 
defendant  alleged  it  was  made  to  the  Rajah  himself:  the  witnesses 
also  contradict  one  another  in  various  particulars.     On  the   se- 
cond pointy  the  Principal  Sadder  Ameen  was  of  opinion  that   the 
defendant's  allegations   of  illegal   interest  having  been  included 
in  the  bond  was  not  proved,  it   being  expressly   stated   in   the 
bond  itself  that  the   amount  was  principal  only :  he  observed 
also/ that  no  such  objection  had  ever  been  urged  by  Rajah  Gunga 
Singh  himself,  neither  was   there  any   proof  that  the  Rajah's 
karinda  had   acted  fraudulently  in  this   matter:  the  oral  evi- 
dence adduced  by  the  defendant  was   open  to  suspicion,  as  the 
witnesses  were  not  only  dependants  of  the  defendant,  and  hostile 
to  the  plaintiffs,  but  their  testimony  did  not  agree.  The  detached 
accounts  produced  by  defendant  were  utterly  unworthy  of  credit, 
and  appeared  to  be  of  recent  preparation ;  nor  was   it,  by  any 
means,  incumbent  on  the  plaintiffs  to   produce  their  accounts. 
On  the  third  point,  the  Principal  Sudder  Ameen  was  not  disposed 
to  rely  on  the  statements  or  evidence  of  either  party,  but,  from 
the  accounts  produced  by  the  plaintiffs,  it  appeared  that  the 
Rajah  had  assigned   the   village  of  Meroulee  to  the    plaintiffs 
for  Rs.  1,001  per  annum.  On  the  fourth  point,  the  Principal  Sud- 
dor  Ameen  did  not  find  that  the  plaintiffs   had  accounted  to  the 
Rajah  for  the  collections  of  the   third  year,   during   which  they 
held  possession  of  the  village,  which  sum  must  therefore   be 
deducted  from  the  plaintiffs'  claim.     He  accordingly  gave  plain* 
tiffs  a  decree  for  Rs.  15,495,  principal,  and  Rs.  2,938-1-6,  interest, 
to  the   date  of  the  suit;  total  Rs.  18,432-1-6:  but  declined  to 
decree  for  the  instalments  not  yet  due,  as  they  were  not  covered 
by  a  bond.     The  amount  of  the  decree,  thus  given,  was  declared 
to  be  realizable  from  the  property  left  by  the  Rajah,  and  which 
had  devolved  on  his  heirs,  the  defendants. 

The  defendant,  Nurput  Singh,  appealed  from  this  decree;  but 
dying  subsequently,  was  succeeded  by  the  minor,  Tej  Singh, 
whose  guardian  and  mother^  the  female  defendant,  appeared  on  his 
behalf. 

1  see  no  reason  to  interfere  with  the  above  decision;  the  rea- 
sons for  which  are  sound,  and  in  conformity  with  the  evidences. 
It  is  clear  that  the  chief  objection  of  the  defendant,  viz.  the 
alleged  agreement  on  the  part  of  the  plaintiffs  to  explain  his 
accounts  to  the  Rajah,  at  the  time  Ihe  latter  iiled  his  confession 
of  judgment,  is  utterly  groundless,  for  the  reasons  stated  by  the 
Principal  Sudder  Ameen.  The  defence  set  up  is  altogether  dis- 
honest, and  supported  by  perjured  testimony.  Had  there  been 
any  truth  in  the  defendant's  statement,  the  late  Rajah  Gunga 
Singh  would  not  have  paid  four  instalments,  agreeably  to  the 
ikbaldawa.     His  having  made  these  payments,  without  any  demur. 
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IB,  in  itself,  a  sufficient  proof  that  a  final  settlement  of  aocouiti 
had  preceded  the  filing  of  the  confession  of  judgment.  The  ap- 
peal is  dismissed,  with  costs. 

7%e  8/A  September,  1851. 

Present: 


fA.  W-  Begbie.     1  j  j 
r..  J  H.  W.  Dean.;     y*^^"' 
LS.  S.  Bbown^  Offg.  Judge. 


C Regular  appeal  from  the   deciskm  rf 

Casb  No.  187  ot  1851.   J      Tf^  ^'^^TH^!^'  /P^i 

I      Sudder  Ameen  of  Dthlte,  dated  2(MI 

L     July  1850. 

MussuMAT  Manoo  AND  OTHERS,  (Defendants),  Appellants, 

versus 
Thanoo  and  others,  (Plaintiffs),  Respondents. 

This  suit  is  for  the  partition  of  a  moiety  of  the  lands  of  mon- 
sah  Mahmoodpore,  or  10  biswahs  of  the  estate,  and  for  the  recoreij 
of  Rs.  1,225-9,  wasUdt  of  eight  and  a  half  years.  Total  estimite 
of  suit,  Rs.  6,275-9. 

The  estate  belongs  to  a  large  proprietary  community,  and 
comprises  two  panuhs  or  puttees  of  10  biswahs  each.  The  pamih 
bear  an  equal  share  of  the  assessment,  and  ha?e  always  been 
managed  separately.  The  cultivated  portion  of  the  lands  of  both 
panuhs  is  distinct;  but  a  portion  of  the  uncultivated  and  iraste 
land  is  held  in  common,  the  estate  thus  ranking,  in  its  tenore, 
under  the  class  of  putteedaree  properties,  as  defined  in  pars.  3  of 
the  Circular  Instructions  of  the  3rd  August  1847.  The  plaintiffi, 
who  are  the  proprietors  of  one  panuk,  had  repeatedly  preferred 
claims  against  the  other  panuh  on  the  score  of  the  inequality  of 
the  land  in  their  possession^  and  attempts  had  been  made  by  tbe 
revenue  authorities  to  adjust  the  dispute,  which  was  at  last  refer- 
red,  with  the  consent  of  both  parties,  to  arbitration  in  1845,  and 
an  award  was  given,  which  recognized  the  equity  of  the  claim, 
and  prescribed  the  mode  in  which  the  deficiency,  if  found,  was 
to  be  made  good  from  the  common  land,  after  the  measurement 
In  the  measurement^  an  excess  of  89  beegahs,  15  biswahs,  wai 
found  in  the  defendant's  panuh,  but  the  revenue  authorities 
declined  to  enforce  the  award  or  disturb  the  existing  status.  The 
plaintiffs  then  brought  a  suit  for  the  land  in  excess^  but  wers 
nonsuited  in  the  Court  of  first  instance  for  informality.  Instead 
of  appealing  from  this  order,  plaintiffs  renewed  their  suit  in  tie 
form  of  a  suit  for  partition  of  their  entire  panuh.  The  partition 
is  claimed  under  Regulation  XIX.  of  1814,  and  some  of  the  co- 
proprietors  of  plaintiffs'  panuh,ifho  were  unwilling  to  join  in  the 
suit^  were  made  co-defendants. 
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The  Principal  Sudder  Ameem  decreed  the  suit,  and  the  appeal 
has  been  preferred  by  the  proprietors  of  the  other  pa$mh  singly, 
the  other  defendants  not  having  joined  in  it. 

Amongst  the  reasons  for  appeal,  the  first  for  consideration  is  the 
plea  that  the  Regulation  XIX.  of  1814  is  not  applicable  to  the 
partition  o(  putieedaree  properties.  This  was  admitted  by  the 
Principal  Sudder  Ameen,  who  was  of  opinion  that  Regulation  IX. 
of  1811  was  the  law  under  which  the  partition  should  have  been 
claimed  ;  but  the  decree  shows  some  inconsistency  with  this 
opinion.  The  respondents  have  clearly  erred  in  bringing  their 
suit  under  a  wrong  law.  Regulation  XIX.  of  1814  is  expressly 
limited  by  Section  30  to  estates  held  in  common  tenancy^  and  its 
operation  is  only  practicable  in  such  properties  where  no  separate 
rights  exist,  those  kinds  of  property  excepted  for  which  a  special 
provision  has  been  made  in  Sections  9,  10  and  11.  The  decree 
of  the  lower  Court  could  not  therefore  be  carried  into  effect  under 
the  Regulation  XIX.  of  1814. 

In  the  decision  of  the  24th  April^  No.  27,  the  Court  ruled  that 
the  misquotation  of  the  Regulation  XIX.  of  1814  was  not  a  vital 
defect  in  the  plaint,  if  its  real  object  were  otherwise  shown  from 
the  pleadings.  In  this  case,  they  have  been  left  to  gather,  that 
the  object  of  the  suit  is  to  bring  the  land  in  accordance  with  the 
share  from  the  verbal  statements  of  the  respondents^  vakeel.  There 
is  nothing  in  the  pleadings  to  guide  them  to  it.  The  sole  object 
set  forth  in  the  plaint  and  replication  is  to  obtain  a  partition 
under  the  rules  of  Regulation  XIX.  of  1814,  which,  as  has  abready 
been  shown,  cannot  be  decreed. 

It  will  be  sufficient  to  advert  briefly  to  another  objection  that 
has  been  raised  to  the  decree  of  the  lower  Court.  The  respon- 
dents have  brought  their  suit  for  a  partition  of  the  shares  of  other 
proprietors,  besides  their  own,  from  the  rest  of  the  estate.  There 
is  nothing  iu  the  Regulations  to  authorize  a  suit  for  the  division 
of  another  man's  property  against  his  will,  and  the  contrivance 
of  makiug  the  dissentient  party  co-defendants  does  not  remove 
this  difficulty,  any  more  than  does  the  silence  of  this  party  in 
appeal. 

The  Court  consider  that,  for  the  above  reasons,  the  suit  cannot 
be  proceeded  with,  and  they  are  accordingly  obliged  to  declare  a 
nonsuit,  in  reversal  of  the  decision  of  the  lower  Court,  with  costs. 
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T%e  8th  Septemier,  1861. 

f  A.  W.  Beobie,     1  r  j 
Pre$ent:  \  H.  W.  Dban.,     j'^'^'^' 
LS.   S.   Bbown^  Q^.  Judge. 

C  Regular  appeal  from  the  decision  of  Mr.  J. 
Case  No.  59  of  1850.  «j      Mercer,  Principal  Sudder    Ameeu  tf 
[^     Furruckabad,  dated  4/A  March  1850. 

NUWAB  MOHUMJIBD  HoOSSEIN  Ahl  KhaN    AND  NuWAB  MoOBAKUCK- 

00NNI8BA  Begum  fPlaintiffiJ,  jippellanti, 
versus 

ZUMANIYA   BSOUM^   JoOBAJ^  EbsUB  DaSS^  AND  OTHERS^ 

(Defendants),  Respondents. 
The  plaintiffs  in  this  suit  are  the  brother  and  sister  of  the 
late   Nuwab  Mohumed  Hoossein  Ali  Khan^  and  the  defendant, 
Zumaniya   Begum,  is  his  widow.     The  defendant,  Jograj,  is  in 
possession  of  part  of  the  property  sued  for,  as  mortgagee   from 
the  late  Nuwab,  and  the  defendants,  Eesur  Dass  and  others,  are 
auction  purchasers  of  others   of  the   villages.     The   plaintiffs 
state  that  the  villages  appertaining  to   talooqua   Sukrawun  were 
bestowed  as  a  jageer,  in   perpetuity,    on  their  father,   Ameen- 
ood-dowla,  under  a  sunnud  dated  30th   May  1811.     On  their 
father's  death,  the  villages  of  the  Ja^^^r  and  the  money  pension 
were  distributed  amongst  his  heirs,  male  and  female  :  five  entire 
villages,  viz,  Pygoowan,  Mujjoopore,  Beerpore,  Beshumpore  and 
Sekundpore,  fell  to  the  share  of  their   deceased  brother,  Nuwab 
Mohumed  Hoossein  Ali  Khan,  who  had  also  inherited  two  other 
of  the  villages,   viz.  Missurabad  and  Bhooretta,  from  his  sister, 
Mohommadee   Begum,  and  the  village  of  Shureefabad   through 
his  first  wife   Ameer  Begum,  to  whom  it  had   been  given  by  the 
Nuwab  Ameer-ood-dowla.  The  late  Nuwab  likewise  inherited  three 
shares,  out  of  seven,  of  certain  other  lands  and  baghs,  and  of  tiie 
monthly  allowance  in  virtue  of  his   wife,  on  whom   they   had 
been  bestowed  by  her  mother  Oomrao  Begum.    The  five  villages, 
which  the  late   Nuwab   inherited  from   his   father,   had   been 
mortgaged  by  him  to  Sah  Beharee  Lall  and  Govind  Lall,  on  the 
11th  February  1837.     These  persons  had  sued  him,  and  obtained 
a  decree  in  the   Civil     Court,   and,  in   execution   thereof,    had 
caused  the  villages  of  Missurabad,  Bhooretta  and   Shureefabad, 
to  be  advertized  for  sale.     The  Nuwab   appeared  as   objector  to 
the  sale  of  these  villages,  on  {the  plea  that,   under  the   terms  of 
his  sunnud,   they   were   not   liable  to   alienation  to   strangers, 
which  plea  was  admitted  by  the   Zillah  Court,  and,  on   app^  to 
the  Sudder  Court,  it  was  decided,   that  the  grant   was   intended 
for  the   benefit  of  the  family  at   large,  and  not  of  a  particular 
individual :   and  an  order   was    passed    in  the    miscellaneous 
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department  that  intimation  sIiotQd  be  given  to  he  purchasen, 
that  the  actual  rights  and  interests  only^  fkuq  tnorafiqj  of  the 
judgment  debtor  were  guaranteed  to  them^  and  the  sale  took 
plaooj  accordingly,  on  these  conditions :  many  other  sales  of 
rent  free  lands,  belonging  to  the  Nuwab,  were  also  effected  in 
like  manner,  in  execution  of  other  decrees.  The  defendant,  Zuma« 
niya  Begum,  on  the  death  of  the  Nuwab,  got  possession  of  the 
residue  of  the  property,  and  executed  a  deed  of  sale  fgr  the  same, 
in  favor  of  her  nephew  Ali  Murdan  Khan,  defendant.  The 
agent  to  the  Lieutenant  Governor  and  the  Collector  divided 
between  the  plaintiffs  and  the  defendant  Zumaniya  Begum,  the 
money  allowances  ei^oyed  by  the  late  Nuwab.  The  plaintiffs  go 
on  to  say  that,  according  to  the  religion  of  the  sheeas,  the 
defendant,  Zumaniya  Beguin,  was  not  entitled  to  any  portion  of 
the  real  property,  and  that  as  the  late  Nuwab  enjoyed  only  a  life 
interest  in  the  property,  neither  Zumaniya  Begum  or  any  other 
of  the  defendants,  whether  mortgagees  or  auction  purchasers, 
were  entitled  to  continue  in  possession,  but  that  the  right  in  cU 
the  property  devolved  on  plaintiffs. 

The  reply  of  the  defendant,  Zumaniya  Begum,  was  to  the 
effect,  that  the  late  Nuwab  had  pledged  the  whole  of  the  property 
in  satisfaction  of  her  marriage  dower,  amounting  to  5|  lacs  of 
rupees,  as  had  been  established  by  an  inquiry  in  the  Political 
Agent^s  Office;  until,  therefore,  her  dower  was  paid,  the  plaintiffs 
could  not  claim  possession  of  any  portion  of  the  property. 
Further,  she  stated,  that  as  the  childless  widow  of  the  Nuwab, 
she  was  entitled  to  one-fourth  of  the  entire  property ;  that  a 
tfutwa  of  the  Sudder  Courtis  tmoofee  had  been  obtained  to  that 
effect,  and  that  one  fourth  of  the  money  allowances  had  been 
assigned  to  her  by  the  agent  and  Collector,  in  conformity  there- 
with, that  she,  being  a  toownee^  could  not,  with  reference  to 
the  provisions  of  Clause  9,  Regulation  VII.  of  1832,  be 
deprived  of  her  rights,  by  the  operation  of  the  sheea  law. 

The  defendant,  Jograj,  in  his  reply,  \irged,  that  he  held  posses- 
sion, as  mortgagee,  under  a  decree  of  the  Sudder  Court,  which 
could  not  be  superseded  by  the  plaintiff^s  suit :  he  observed  that 
the  words  nuslvn  bad  nvslun  in  the  sunnud  merely  signified 
that  the  talooqua  was  irresumable  by  Government,  not  that  it 
was  unsusceptible  of  alienation ;  that  grants  of  this  nature  ai*e 
by  prescriptive  usage,  transferrable,  and  that  this  jageer,  in 
particular,  had  been  repeatedly  alienated,  e.  g.  the  original 
grantee,  Ameen-ood-dowla,  had  given  the  village  of  Shureefabad 
to  Ameer  Begum,  the  first  wife  of  Hoossein  Ali  Khan,  which  gift 
had  never  been  objected  to  by  the  plaintiffs;  that,  in  like  manner, 
the  villages  of  Puttee  and  Beebeepore  had  been  bestowed  on 
Nuwab  Begum,  the  wife  of  the  plaintiff,  Hoossein  Ali  Khan 
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some  land/ alsoj  had  been  given  by  Ameen-ood-dowla  to  Mofl- 
tumat  Jeeraj^  a  coiutezan,  on  wbich  alienation  being  objected  to 
by  Daneshmund  Khan,  a  brother  of  the  plaintiff^  the  femak  in 
question  instituted  a  suit  in  Courts  and  obtained  a  decree  fdnr  tke 
land :  other  instances  of  alienation  of  portions  of  the  grant  might  be 
given,  but  the  above  were  sufficient.  The  Lieutenant  Govemor 
had,  in  a  communication  to  the  Governor  Grcneral,  expressed  an 
opinion  adverse  to  the  right  of  alienation,  but  the  Governor 
General  took  a  different  view  of  the  question*  Esur  ]>as8  and 
the  other  defendants^  who  had  purchased  several  of  the  villages  at 
public  auction,  filed  replies  to  the  same  purport  as  that  of  Jc^raj. 
The  Principal  Sadder  Ameen  decided,  that  the  dower  of  the 
defendant,  Zumaniya  Begum,  had  been  fixed,  at  the  time  of  her  mar- 
riage, at  5|  lacs  of  rupees.  This  he  considered  to  be  proved  by  the 
oral  testimony  adduced,  although  no  documentary  evidence  to  the 
fact  was  forthcoming;  also,  that  she  was  entitled  to  retain  posses- 
sion of  the  estate  of  her  deceased  husband  till  her  dower  was 
paid.  He  further  admitted  her  claim  to  one-fourth  of  the  pit>- 
perty  as  the  widow  of  the  late  incumbent :  he  overruled  the  plea 
of  the  plaintiffs,  as  to  the  invalidity  of  the  marriage,  in  conse- 
quence of  the  one  party  being  a  $heea  and  the  other  a  $oomtet. 
At  the  same  time,  he  record^  his  opinion^  that  the  wuseeue- 
namah  filed  by  Zumaniya  Begum  was  not  proved:  that  it  had 
been  executed  at  a  time  when  the  Nuwab  was  not  in  possession 
of  his  faculties,  he  dying  only  five  days  after  its  execution,  from 
the  effects  of  a  severe  illness:  there  was  reason  to  suspect  that  his 
seal  was  surreptitiously  aflSxed  to  the  deed,  which,  moreover,  was 
attested  by  the  servants  of  Zumaniya  Begum,  and  connections 
of  Putteh  Ali  Khan,  her  mookhieearkar.  With  respect  to  the  vil- 
lages in  possession  of  the  defendant,  Jograj,  the  Principal  Sudder 
Ameen  held,  that  the  transfer  was  valid,  and  that  his  po8se8si<m 
could  not  be  disturbed  till  the  mortgages  should  be  redeemed; 
and,  in  support  of  this  opinion,  he  quotes  Section  15,  Regulation 
XXXVI.  of  180S :  and  referred  to  the  correspondence  which  took 
place  between  the  Lieutenant  Governor  and  Governor  Greneral 
in  1842,  relative  to  the  jageer  of  Hatiz  Ruhmut  Khan,  in  the 
Bareilly  district.  On  that  occasion,  the  Lieutenant  Governor  pro- 
posed that  a  law  should  be  passed,  declaring  that  the  incumbents, 
for  the  time  being,  did  not  possess  the  power  of  alienation  be- 
yond the  period  of  their  own  lives ;  but  a  reply  was  received  from 
the  Governor  General  under  date  14th  Pebiruary  1842,  (filed  by 
the  defendant  Jograj)  expressive  of  his  opinion,  that  very  serious 
objections  would  exist  to  the  enactment  of  such  a  law;  and  that 
it  was  inexpedient,  on  principle,  to  provide  for  private  property 
of  this  description,  any  rules  not  applicable  to  all  other  private 
property>  in  the  rents  of  land. .  A  similar  decision^  relative  to  the 
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maaffte  tenures  of  Kuramut  Khan^  in  the  Shahjehanpore  Zillah^ 
was  come  to  in  the  year  1845.  The  decision  of  the  Sudder  Coart^ 
North  Western  Provinces,  quoted  by  the  plaintiffs,  the  Principal 
Sudder  Ameen  did  not  consider  relevant  to  the  present  case,  as, 
in  that  instance,  there  was  a  special  proviso  in  the  grant,  that  the 
property  should  descend,  undivided^  to  the  head  of  the  family,  for 
the  time  being.    The  pleas  urged  by  Jograj,  the  Principal  Sudder 
Ameen  considered  to  be  equally  applicable  in  respect  to  the  vil* 
lages  held  by  the  defendants  Esur  Dass  and  others,  the  auction 
purchasers  in  execution  of  decrees  passed  against  the  deceased 
rf  uwab,  and  he  observed  that  it  was  singular  that  the  plaintiffs, 
who  now  objected  to  the  alienations  made  by  the  deceased  Nuwab, 
should  have  acquiesced  in  the  previous  alienations  made  by  the 
same  person  in  favor  of  Ameer  Begum  and  Nuwab  Begum,  as 
well  as  in  those  in  favor  of  their  own  relatives.    The  practice 
of  alienation  is,  therefore,  clearly  established  for  a  period  of 
thirty  years.     The  only  difference  between  the  case  of  the  jngeer 
of  Hafis  Ruhmut  Khan  in  the  Bareilly  district  and  the  present 
is,  that  the  grants  in  the  former  were  made,  originally,  by  Nu- 
wab Asoof-ood*dowIa,  and  in  the  latter  by  Nuwab  Moosuflfur 
Jung.    For  the  above  reasons,  the  Principid  Sudder  Ameen  dis- 
missed the  plaintiffs'  daim,  allowing  the  defendant,  Mussumat 
Znmaniya  Begum,  to  retain  possession,  permanently,  of  quarter  of 
the  property,  being  her  share,  as  the  widow  of  Mohumed  Hus- 
sun  Ali  Khan,  and  of  the  whole  property  in  her  possession  until 
such  time  as  her  dower  should  be  paid :  the  possession  of  defend- 
ants, Jograj,  Esur  Dass,  and  others,  were  in  like  manner  declared 
valid  against  the  plaintiffs^  claim,  with  reference  to  the  deeds  of 
mortgage  and  sale,  which  conferred  their  titles.  With  this  decision 
both  parties  were  dissatisfied  and  appealed:  the  plaintiffs  generally, 
and  Mussumat  Znmaniya  Begum,  defendant,  becoMu  the  te^ioee- 
lUnamah  filed  by  her  had  been  discredited. 

The  Court  concur  in  the  propriety  of  the  Principal  Sudder 
Ameen's  decision  in  every  point,  except  that  of  the  dower  of  the 
defendant  Zumaniya  Begum,  which  the  Principal  Sudder  Ameen 
considers  to  be  proved  to  have  been  fixed  at  5^  lacs  of  rupees.  The 
majority  of  the  Court  are  not  satisfied  with  the  evidence  adduced  by 
Zumaniya  Begum  on  this  point.  The  principal  witnesses  to  the 
fact  are  the  Begum's  own  dependents:  she  can  produce  no  docu- 
mentary evidence  in  support  of  her  assertion,  and  the  Court  are  not 
disposed  to  believe  that,  had  such  a  lai^  dower  been  assigned  to 
her,  there  would  not  have  been  some  written  evidence  to  the  fact, 
reeing  that  her  marriage  is  of  recent  date,  when  the  value  of  docu- 
mentary evidence  in  such  matters  was  perfectly  understood.  But 
the  falsity  of  this  part  of  her  claim  is  made  more  palpable  by  the 
fact  of  the  Begum's  own  brother  and  mookhteearkar  having,  in  a 
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petition  presented  by  him  to  the  Principal  Sadder  Ameen^  in  the 
year  1845,  represented  his  sister's  dower  to  be  one  and  a  quarter  lac 
of  rupees,  instead  of  five  and  a  half  lacs,  as  it  is  now  stated  to  be. 
The  Begum^s  brother  cannot  be  supposed  to  have  been  ignorant 
of  so  important  a  matter,  appertaining  to  his  sister's  affairs^  and 
the   only  conclusion  the  Court  can  draw  from  this  very  gross 
contradiction  is^  that  both  statements  are  equally  untrue.     This 
conviction  is  strengthened  bv  the  nature  of  the  evidence  pro- 
duced by  the  plaintiffs^  including  the  testimony  .of  theOaaie  who 
performed  the  marriage  ceremony ;  from  which  it  appears  that 
no  sum  was  specified  as  the  Begum's  dower.    The  majority  of 
the  Court  agree  with  the  Principal  S udder  Ameen  in  finding 
that  the  defendant,  Zumaniya  Begum,  is  entitled  to  one-fourth 
of  her  late  husband's  property,  both  real  and  personal.     It  is 
shown  by  the  numerous /»/imw  filed  in  the  case,  that  the  Begom, 
as  a  $oonnee,  is  entitled  to  the  benefit  of  the  law  of  her  own  sect, 
and  were  there  any  doubt  on  the  subject,  the  Court  would  not 
hesitate  to  recognize  the  soon$ue  law  of  inheritance  being  that  of 
the  defendant,  on  the  principle  recognized  in  Clause  2,  Section  6, 
Regulation  V.  of  1831.    The  Court  entirely  concur  with    the 
Principal  Sudder  Ameen  in  discrediting  the  wweeuinamah  filed 
by   Zumaniya  Begum.     The   circumstances,  under  which  this 
document  was  prepared,  are  most  suspicious.    The  late  Nuwab, 
at  the  date  of  its  execution,  may  reasonably  be  supposed  to 
have  been  incapable  of  duly  executing  spich  a  document.     He 
was  on  his  death-bed,  and  died  within  five  days  from  that  date; 
and  the  Begister  of  Deeds,  when  the  document  was  brought  to 
him  for  registry,  refused  to  register  it,  being  of  oi^nion  that  its 
execution  was  not  satisfactorily  proved.    It  may  be  observed, 
with  reference  to  this  deed,  that  its  fabrication  tends  to  throw 
very  strong  suspicion  on  the  oral  evidence  produced  by  Zuma- 
niya Begum,  in  proof  of  her  dower;  for,  if  she  and  her  friends 
did  not  hesitate  to  utter  a  foiled  will,  little  or  no  dependence 
can  be  placed  on  the  oral  evidence  adduced  by  them.     The 
wuseeutnamah  has  a  great  number  of  marginal  attestations,  both 
seals  and  signatures;  but  it  is  worthy  of  remark,  that  only  five 
of  the  witnesses  were  examined  by  the  Political  Agent,  and  those 
are  the  dependents  or  relatives  of  Zumaniya  Begum.     Moreover, 
although  the   deed  professes  to  hypothecate  the  whole  of  the 
Nuwab's  property  for  the  pa3n9aent  of  the  Begum's  dower,  yet 
strange  to  say,  the  amount  of  the  dower  itself  is  not  specified  in 
the  deed :  an  omission  altogether  inexplicable  in  such  a  docu- 
ment :  neither  do  the  Court  understand  how  the  Nuwab,  having 
already  mortgaged  a  considerable  portion  of  his  estate  to  the 
defendant,  Jograj,  could  (as  the  deed  purports,)  re-assign  that 
very  portion  to  his  widow.    The  whole  transaction  bears  a  frau- 
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dulent  and  unreal  aspect.  In  regard  to  the  very  important 
question  inyolved  in  this  case^  as  to  the  late  Nuwab's  right  of 
absolute  and  irrevocable  alienation  of  the  property,  the  Court 
concur  in  the  view  taken  by  the  Principal  Sudder  Ameen.  They 
have  attentively  considered  the  terms  and  tenor  of  the  sunnud 
bestowed  on  the  original  grantee,  the  Nuwab  Ameen-ood-dowla, 
of  which  alone  a  copy  has  been  filed  by  the  plaintiffs,  and  can 
discover  in  it  no  proviso,  which  takes  it  out  of  the  category  of 
grants  described  in  Section  15,  Regulation  XXXYI.  of  1803. 
The  words  altutngahy  nusian  bad  nuslan,  Kndbutnunbadbuinun,hTe 
to  be  found  in  it,  and  sunnuds  thus  worded  are  declared  by  the 
section  above  quoted  to  be  "hereditary  tenures,"  and  '* transfer- 
able by  gift,  sale,  or  otherwise/'  To  restrict,  or  in  any  way 
modify  the  terms  of  that  Section,  would  have  the  effect  of  plac- 
ing these  grants  on  the  same  footing  as  those  referred  to  in 
Clause  6,  Section  3  of  the  Regulation,  by  which  the  incumbents 
are  prohibited  from  "  selling  or  otherwise  transferring  them 
or  mortgaging  the  revenue  of  the  land,  for  a  longer  period  than 
their  own  lives/'  It  is  qmte  clear  that  the  several  incumbents 
of  this  tenure  have  hitherto  regarded  themselves  as  having  full 
right  to  alienate  the  same,  without  reference  to  the  reversionary 
interests  of  the  other  members  of  their  family;  that  such  alien- 
ations have  frequently  been  made  without  advertence  to  the 
ordinary  laws  of  inheritance,  and  without  any  objection  on  the 
part  of  those  who  were  interested  in  opposing  the  alienations. 
The  Court  cannot  recognise  the  distinction  attempted  to  be 
drawn  by  the  plaintiffs  between  transfers  to  members  of  the  family 
and  those  to  strangers,  and,  moreover,  it  is  apparent  that,  in  the 
case  of  the  transfer  to  the  courtezan,  Jeeraj,  even  this  plea  is 
not  available.  The  Court  have  not  overlooked  the  correspond- 
ence on  the  subject  of  grants  of  this  description,  which  has 
passed  between  the  Lieutenant  Governor  and  the  Governor  General; 
and  although,  in  disposing  of  cases  coming  before  them  judicially, 
they  do  not  of  course  consider  themselves  bound  to  adopt  the 
construction  put  on  its  grants  by  the  Government,  they  are 
always  most  ready  to  pay  due  aitention  to  the  arguments  put 
forth  by  such  high  authority,  even  though  their  own  conclusions 
may  be  different.  But,  in  the  present  instance,  they  find  that 
the  opinion  of  the  Supreme  Government,  as  to  the  unfet- 
tered character  of  these  grants,  is  in  accordance  with  their 
own.  It  does  not  follow  that  because  a  grant  is  conferred 
on  a  particular  individual  for  the  support  of  his  family,  he 
may  not  alienate  it  out  of  the  family.  To  justify  such  a 
construction,  there  must  be  a  restrictive  clause  in  the  sunnud. 
To  rule,  generally,  that  such  alienations  may  not  be  made, 
would  be  unjust  to  those  persons  who  have,  frpm  time  to  timci 
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ftdfanced  their  money  to  the  incumbents,  for  the  time  being; 
for  the  benefit  of  themselves  and  families^  under  the  assurance 
that  the  possessors  for  the  time  being  had  the  uncontrolled  dis- 
posal of  the  property  thus  transferred.  The  plaintiffs' argument, 
that  the  auction  purchasers,  EesurDass  and  others,  cannot  claim 
possession  beyond  the  life  of  the  late  Nuwab,  under  the  conditions 
of  the  sale,  is  not  tenable.  It  is  true  that  two  Judges  of  this 
Court,  by  a  proceeding  in  the  miscellaneous  department,  did  ex* 
press  an  opinion  adverse  to  the  incumbent's  right  of  alienation 
beyond  the  period  of  his  life;  but. eventually,  it  was  ordered,  that 
the  actual  rights  and  interests  fhuq  moraftqj  of  the  incumbent 
should  be  sold:  and  it  now  rests  with  this  Court,  by  a  formal 
decif^ion  in  a  regular  suit,  to  determine  what  those  rights  were, 
and  the  view  now  taken  by  them  is,  that  the  transfer  is  absolute 
and  irrevocable. 

The  Court  accordingly,  in  modification  of  the  decision  of  the 
Principal  Sudder  Ameen,  decree  that  the  plaintiffs  are  entitled  to 
possession  of  three-fourths  of  the  property  left  by  their  brother 
the  late  Nuwab  Mohumed  Hiissun  Ah  Khan,  with  exception  of 
that  portion  which  is  in  possession  of  the  defendants  Jograj,  mort- 
gagee, and  Eesur  Dass  and  others,  auction  purchasers,  the  remain- 
ing one-fourth  being  the  right  of  the  defendant,  Zumaniya  Be- 
gum, as  the  widow  of  the  late  Nuwab.  The  plaintiffs  and  the 
defendant,  Zumaniya  Begum,  will  retain,  of  course,  the  right  of 
redemption  of  the  mortgaged  portion  of  the  property.  The  plain- 
tiffs will  pay  the  whole  of  the  costs  of  the  defendants  Jograj  and 
others,  the  mortgagee  and  auction  purchasers,  and  the  costs 
between  themselves  and  the  defendant,  Zumaniya  B^um,  will  be 
charged  rateably  according  to  the  proportion  of  their  claim  de- 
creed and  dismissed. 

TTie  8/A  September,  1851. 
Present : 


{A.  W.  Begbib,T   r  J 
S.  S.  Beown,  Offg.  Judge. 


{Regular  appeal  from  the  decision  of  J. 
Mercer,  Esq.,  Principal  Sudder  Ameen 
of  Furruckabad,  dated  4dh  March  1850* 

Nuwab  Mohumbd  Hoossein  Ali  Khan  anu  Nowab  MoosAaiTK- 

OON-N188A  Bbqum,  {Defendants),  Appellants, 

versus 

Ebsur  Dass,  {Plaintiff),  Respondent. 

This  suit  is  connected  with  the  case  No.  59,  this  day  disposed 
of,  in  which  the  two  defendants,  (appellants)  were  phuntiffs,  an4 
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tie  present  plaintiff  and  respondent  one  of  the  defendants.  The 
plaintiff  is  the  auction  purchaser  of  8  biswahs  11  biswansees  in 
mouxah  Bijjookhariya,  one  of  the  villages  comprised  in  the 
Altumgah  grant  of  the  late  Nuwab  Mohuroed  Hoossein  Ali 
Khan^  and  which  property  was  sold  in  execution  of  a  decree 
obtained  by  Girdharee  Lall  against  the  Nuwab^  on  the  17th 
July  1848.  The  plaintiff  states  that  the  village  had  belonged  to 
Ameer  Begum,  the  first  wife  of  the  Nuwab^  and,  on  her  death 
uras  divided  among  her  heirs^  three  shares  out  of  seven  falling 
to  the  Nuwab.  La  consequence  of  the  opposition  made  by  the 
defendants,  however,  plaintiff  had  been  unable  to  obtain  posses- 
sion of  the  property  sold  to  him.  He  was  therefore  compelled 
to  institute  this  suit  for  possession,  and  for  the  recovery  of  the 
mesne  proceeds^  from  the  date  of  the  auction  sale^  amounting  to 
Bs.  1,422.12-5. 

The  defendants^  in  reply,  stated,  that  the  village  in  question 
formed  part  of  tlie  jagter  confirmed  in  perpetuity  on  Oomrao 
Begum  by  the  British  Government.  The  Begum  bestowed  it  on 
her  daughter  Ameer  Begum,  the  first  wife  of  the  late  Nuwab 
Hoossein  Ali  Khan,  who,  in  right  of  his  wife,  succeeded  to  three- 
seventh  of  the  village;  but  they  pleaded  that  the  village  formed 
part  of  9ijageer  in  which  the  incumbents  possessed  only  a  life 
interest,  it  being  contrary  to  the  intent  of  the  donors,  (the 
Government,)  that  any  portion  of  the  village  should  pass  out  of 
the  family.  On  the  property  being  advertized  for  sale,  in  execu- 
tion of  the  decree  against  the  Nuwab,  defendants  appeared  as 
objectors,  and  the  plaintiff,  consequently,  purchased  it  at  his 
own  risk,  the  question  as  to  the  limitation  of  the  incumbent's 
rights  having  been  decided  by  the  order  of  the  Sudder  Dewanny 
Adawlut  in  the  case  of  Jograj,  mortgagee  of  Pygooan.  The 
defendants  also  pleaded  that  no  suit  lay  against  them  for  mesne 
proceeds,  as  they  were  not  in  possession,  which  was  held  by  the 
other  defendant  in  the  case,  Mussumat  Zumaniya  Begum. 

The  Principal  Sudder  Ameen,  with  reference  to  his  decision  in 
case  No.  59,  passed  a  decree  in  favor  of  the  plaintiff,  exempting 
the  defendants,  Mohumed  Hoossein  Ali  Khan  and  Moobaruk- 
oon-nissa  Begum,  however,  from  the  demand  of  wasitdt,  it  being 
shown  that  not  they,  hut  the  other  defendant,  Zumaniya  Begum^ 
was  in  possession  of  the  property. 

The  defendants  appealed  from  this  decision,  on  two  grounds : 
Istly,  that  the  late  Nuwab  had  only  a  life  interest  in  the  estate; 
and  2ndly,  that  as  they  were  not  in  possession^  they  should  not 
have  been  charged  widi  costs. 

The  decision  of  this  suit  is  of  course  involved  in  that  of  the 
case  No.  59,  this  day  decided,  in  which  the  claim  of  the  present 
defendants^  Nuwab  Mohumed  Hoossein  Ali  Khan  and  Nuwab 
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Moobaruk-oon-nissa  Begum,  to  this  property  in  common  with 
the  other  villages  and  lands  in  possession  of  the  auction  pareha- 
sers  has  been  dismissed.  It  is  only  necessary  therefore  to  refer 
to  that  decision  for  the  reasons  which  haye  influenced  the  CTourt 
in  pronouncing  their  judgment.  They  confirm  the  decision  of  the 
Principal  Sudder  Ameen^  considering  that,  from  the  tenor  of  the 
defence  adopted  by  the  appellants,  they  are  justly  chained  with 
the  plaintiff^s  costs.  Had  they  not  disputed  his  right^  the 
would  have  been  different. 

The  appeal  is  dismissed,  with  costs. 

TTteSfh  September,  1851. 
Present : 


{A.  W.  Beqbie,  1  r  j  - 
H.  W.  Deane,   /•^•'^"'' 
S.  S.  Brown,   Offif.  Judge. 


{Regular  appeal  from  the  decision  of  Mr.  J. 
Mercer,  Principal  Sudder  Ameen  of 
Furmckabad,  dated  4th  March  1850. 

ZuMANiTA  Begum,  in  formd  pauperis^ 
(Defendant),  Appellant, 

versus 

NuwAB  MoHUMED  HussuN  Ali  Khan,  anb  Ncwab  Moobaruk- 
oon-nissa  Beoum,  {PldirUiffs),  Respondents. 

This  is  a  cross-appeal  from  the  defendant,  Zumaniya  B^um,  in 
the  preceding  suit  in  regard  to  that  part  of  the  Principal  Sudder 
Ameen's  decision,  which  discredits  the  wuseeutnamah  filed  by  her. 
For  the  reasons  detailed  in  the  preceding  judgment,  her  appeal 
u  dismissed  with  costs. 

7%e  Sth  September,  1851. 

{A.  W.  Begbie.  1  t  j 
H.  W.  Deane,  /-^"^^'^ 
S.  S.  Brown,  Offg.  Judge. 

r  Regular  appeal  from  the  decision  of  Mr. 
Case  No.  155  ow  1860.  <      J.  Mercer,  Principal  Sudder  Ameen 

L     ofFurruckabad,  dated  4th  March  1850. 

Z0MANIYA  Begum,  informd  pauperis,  {Defendant),  Appellant, 

versus 
Eesur  Dass,  (Plaintiff),  Respondent. 
This  is  a  separate  appeal  in  the  preceding  case  No.  58.    For 
the  reasons  given  in  the  case  No.  59,  the  appeal  is  dismissed  wiA 
costs. 
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The  10/A  September,  1851. 

Pr^ent: 


fA.  W.  BiGBIB,   \  ,    .^^^ 

\S.  S.  Brown,     O^.  Judi 


Offg.  Judge. 

CRegular    appeal  from  the  decision  of 

r^       XT     i^ry       ioe/\     1      AbdooJ  Ruhmati Khon,  Prificipol  Sud' 
Case  No.  147  of  1850.  ^      ^  ^^^  ^^  ^^^J^  ^^^  J^^  ^^^ 

L     1850. 

Bhan  Purqass  Narain  Singh  and  others, 
{Plaintiffs),  Appellants, 

versus 

Bampsrgass  Singh,  Thakoor  Dcttt  Singh  and  others, 
{Defendants),  Respondents, 

This  suit  has  been  brought  for  possessioti  of  one-sixth  of  the 
talooqna  of  Juknee,  that  is^  for  one-half  of  the  one-third  puttee 
formerly  held  by  Prem  Narain ;  and  to  recover  wasildt  from  1847 
to  1256  Fuslce,  amounting  to  Rs.  18,534-13.  The  claim  is 
made  to  rest  on  the  roobakarees  of  the  Calcutta  Sudder  Court, 
dated  respectively  the  20th  July  and  27th  September  1881. 
The  full  value  of  the  suit  is  Rs.  24,975-9. 

A  pedigree  is  given  by  the  plaintiffs  as  underneath. 

Ramrock  Singh, 

t . j ^ 

Bhoop  Narain  Singh,  Prem  Narain  Singh,  Doljeet  Singfa^ 

Hingnn  Singh, 
I 
Bhan  Porgasa  Narain  Singb^ 


Shoomanogh  Singh. 


Moknod  Narain,     |  Bokht  Kour,  |  Net  Konr,   |  Rampargaas  Singh, 
died  t.  p.  widow.  widow.  adopted  eon. 

The  chief  plaintiff,  Bhan  Purgass  Narain  Singh,  is  half  bro* 
ther  of  the  defendant  Rampergass  Singh.  The  property  in  dis- 
pute, viz.  one* half  of  the  puttee  of  Prem  Narain  Singh,  which 
passed  from  him  to  his  widows  and  to  Rampergass  Singh,  was 
purchased  at  auction  sale  by  the  defendant  Thakoor  Dutt  Singh. 

The  plaint  sets  forth  that  Hamruck  Singh  was  owner  of  the 
entire  estate,  and  that  he  left  three  sons,  Bhoop  Narain  Singh, 
Prem  Narain  Singh,  and  Duljeet  Singh.  The  two  elder  sons 
died,  and,  in  1197  Fuslee,  the  Settlement  was  made  at  a  fixed 
jumma  with  the  third  son,  Duljeet  Singh.  In  September  1797, 
Sheomanogh  Singh,  son  of  Bhoop  Narain  Singh,  sued  Duljeet 
Singh  for  pDssession  of  one- half  of  the  talooqa.  Mussumat  Bukht 
Koonwur  and  Net  Koonwur,  the  widows  of  Prem  Narain  Singh, 
brought  a  suit  against  Du^eet  Singh  and  Sheomanogh  Singh  on 
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the  80th  May  1799|  for  a  third  share  in  the  talooqua,  on  the 
plea  of  their  right  to  succeed  to  the  property  of  their  husband, 
and  on  the  plea  that  Rampergass  Singh  had  been  adopted  by 
him.  The  suit  brought  by  Bukht  Koonwur  and  Net  Koonwur 
resulted  in  a  decree  in  their  favor.  Sheomanogh  Singh,  who 
had  sued  for  one-half  of  the  tdooqua,  got  a  decree,  in  1302,  for 
one-third  share  of  it.  In  virtue  of  these  decisions,  the  talooqua 
was  divided  into  three  yutiees;  one  puttee  fell  to  Sheomanogh 
Singh,  another  to  the  widow  of  Duljeet  Singh,  the  third  to  Mus- 
aumat  Bukht  Koonwur  and  Net  Koonwur.  Mussumat  Bokht 
Koonwur  died ;  and  Rampergass  Singh  having  possessed  himself  of 
the  whole  of  that  puttee,  on  the  strength  of  his  so  called  adoption 
by  Prem  Narain  Singh,  Sheomanogh  Singh  sued  Rampergass 
Singh  and  Mussumat  Net  Koonwur  for  the  whole  of  th^t puttee; 
and  Uingun  Singh  (fi&ther  of  the  plaintiff  Bhan  Purgasa  Narain 
Singh)  ako  brought  suit  for  the  whole  of  that  puttee  against 
Rampergass  Singh  and  Mussumat  Net  Koonwur.  On  the  7th 
September  1827,  the  claim  of  Hingun  Singh  was  disposed  of  by 
razeenameh,  and,  on  81st  January  1828,  the  claim  of  Sheomanogh 
Singh  was  dismissed.  Sheomanogh  Singh  preferred  an  app^ 
to  the  Sudder  Court  at  Calcutta.  Uingun  Singh  applied  on 
7th  January  1828  for  a  review  of  judgment.  An  application 
for  permission  to  review  was  made  by  the  provincial  Court  on 
the  81st  May  1828,  and,  on  11th  August  1828,  the  Court  were 
directed  to  submit  a  report  in  English  in  the  usual  manner, 
stating  their  reasons  for  applying  for  a  review  of  judgment. 
The  presidency  Court,  by  decisions  dated  20th  July  and  27th 
September  1831,  reversed  the  judgment  passed  on  the  claim 
of  Sheomanogh  Singh,  and  gave  him  a  decree  for  half  of  the  con- 
tested ^/ee;  a  determination  of  the  right  to  the  remaining  half 
being  made  to  depend  on  the  decision  which  might  be  come 
to  on  the  disposal  of  the  application  for  review  of  judgment. 
The  Sudder  Court  at  the  same  time  pronounced  unfavorably 
on  the  claim  of  Rampergass  Singh  to  succeed  as  the  adopted 
son  of  Prem  Narain  Singh.  Sheomanogh  Singh  put  his  decree 
in  execution,  and  got  possession  of  half  of  the  puttee.  Ramper- 
gass Singh  remaindl,  as  before,  in  possession  of  the  other  half 
of  the  puttee.  On  the  81st  December  1831,  one  Mirza  Ali 
brought  a  claim  against  Rampergass  Singh,  Sheomanogh  Singh, 
and  Hingun  Singh.  Hingun  Singh  did  not  answer.  On  the 
8rd  September  1882,  a  decree  was  passed  in  Mirsa  Ali's  favor, 
specially  against  Rampergass  Singh,  but  not  against  the  proper- 
ty. Rampergass  Singh  fell  into  balance,  and  the  one-sixth  of  the 
talooqua  in  his  possession  was  let  iu  farm  for  five  years.  Owing 
to  some  trickery,  the  one-sixth  share  was  advertised  for  sale  in 
satisfaction  of  the  decree  of  Mirsa  Ali.    Hingun  Singh  appealed 
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as  objector^  and  on  28rdl  February  1837,  the  sale  was  stayed* 
The  objectiou  was  subsequently  overruled,  the  sale  was  directed 
to  take  plaoe,  aud  on  2lst  August  1837,  the  rights  of  Hamper- 
Igass  Singh  were  sold,  and  purchased  by  the  defendant  in  this 
action,  Tbakoor  Dutt  Singh.  On  the  27th  February  1838, 
Hingun  Singh's  objection^  again  xna4e  on  the  plea  of  dispossess 
aion  of  Jtus  riglits,  was  set  .aside.  The  Calcutta  Sudder  Court 
having,  in  their  proceedings  dated  20th  July  and  27th  September 
1831^  expressly  allowed  the  right  .of  Uingun  Singh;  Bam- 
pergass  Singh  having  aince  admitted  the  claim;  It  having 
l>oen  uniformly  insisted  on  by  liingun  Singh  ;  and  the  posses- 
aiooi  of  Ilampergass  Sijugh  having  been  a  wrongful  possessioUj 
the  plaintiffs  uxQe  that  they  ame  entitled  to  sue  with  reference 
to  Section  14^,  Itegnlatipn  IIL  of  1793;  Section  18,  Begijdation 
VIIX.  of  179^,  Construction  No.(65,  and  Clauses  2  and  4,  Section 
8,  Begulation  H.  ^f  ISOSu  They  plead  that  the  decision  now 
come  to  by  the  Pcinc^p^  Sudder  Ameen  is  directly  opposed  to 
the  view  taken  by  the  Fiesidjsncy  Court,  and  that  asllampergass 
Singh  had  no  rights  in  tix^  puiiee,  the  auotion  purchaser  is  in 
illegal  possession. 

It  is  answered  by  Tliakoor  Dutt  Singh  that  there  was  no 
irregularity  in  the  sale;  that  the  suit  is  barred  by  lapse  of  time; 
that  the  claim  on  the  fnUtte  of  Hingun  Singh  was  disposed  of 
hy  bazdawa  en  7th  September  1827 ;  and  that,  consequently^ 
a  suit  forthf  same  property  cannot  now  be  brought  by  Uingun 
Singh's  son.  The  Begnlations  quoted  by  the  plaintiff  do  not  in 
any  way  apply,  for  the  son  cannot  claim  what  the  father  formally 
surrendered.  The  application  for  a  review  of  judgment  was  dis^ 
allowed  on  21at  December  1837.  Hingun  Singh  never  had  pos- 
session in  any  shape,  and  in  the  appeal  .case  which  was  tried  in 
Calcutta,  Uii^gun  Singh  was  neither  plaintiff  nor  defendant. 
After  possession  by  Mussumat  Net  Koonwur,  came  possession 
by  Jlampergass Singh;  after  him  came  that  of  a  mortgagee;  after 
him  of  a  Government  farmer,  and  lastly  after  the  sale  by  auction, 
came  the  possession  of  this  respondent.  The  plaintiffs  admit 
that  Mirza  Ali  included  Uingun  Singh  in  his  anit ;  the 
failure,  then,  of  Uingun  Singh  to  reply  affords  satisfactory  proof 
of  the  real  character  of  the  bazdawa  which  Uingun  Singh  had 
put  in,  and  it  is  clear  that  up  to  that  time,  at  least,  Hingun 
Singh  considered  himself  bound  by  the  bazdawa.  If  Hingun 
Singh  were  in  possession,  why  did  he  not  prevent  the  transfer  to 
aOevemment  farmer,  by  paying  up  the  balance  ?  It  cannot  be 
a  ground  of  suit  that  an  application  for  a  xeview  of  judgment 
was  filed. 

The  Principal  Sudder  Ameen  observed  that  theplaintifib  them- 
selfes  allow  that  they  Jbave  notreceived  any  portion  of  the  malgoo* 
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garee  profits  within  twelve  years,  thougli  their  replication  makei 
it   appear  that  they  received   a  part  of  the  sayer   produce  ;  and 
they  urge  that  the  objection,  as  to  limitation,  is  got  over  by  the 
expressed  opinion   in   favor  of  Hingun  Singh  of  the  Presidency 
Court,  and  by  the  fact  that  the  possession  of  Rampergasa  Singh 
was  possession  by   force.     The  Principal   Sadder   Araeen   con- 
sidered it  to  be  quite   clear,  however,  that  as  Uingun  Singh  was 
not  a  party  to  the  suit  in  the  course  of  the  decision  of  wh\<Sk 
the  Sudder  Court  at   Calcutta  recorded  an  opinion   favorable  to 
the   pretensions    of  Hingun  Singh,  that  opinion  could  not  be 
taken   into   present  consideration,  and,  as  respects  the  plea  of 
forcible  occupancy  by  Bampergass   Singh,  the  Principal  Sudder 
Ameen  was  of  opinion   that  it  is  not   sustainable,  no  complaint 
on  that  head  having   been   anywhere  preferred,  and  the  claim  of 
Hingun  Singh,   of  whatever   value  it  may  have  been  origioally, 
having  been  extinguished  by  the  tender  in   1827  of  the   bcKi^- 
taa.     The  suit  in   which   the  bazdawa  was  entered  up  is  essen- 
tially the  same  with  the   present   suit.     The  plaintiffs   urge  in- 
deed, that   Mirza   Ali   made  Uingun  Singh  a     defendant  on  the 
ground  of  Hingun  Singh's  possession;  but   this   plea,  under  the 
view  taken  by   the   lower  Court,   is   idle,   the   plaintiffs    having 
themselves  admitted   that   Hingun   Singh   drew  no  share  of  the 
tnalgoozaree   profits,   and    though  the  fact  that  Hingun    Singh 
was  in  possession  of  julkur  and  bunkur  is  contended  for  in  the 
pleadings,  the  Principal  Sudder  Ameen  held  the  averment  to  be 
unsupported  by  adequate  proof,   especially   as  Hingun  Singh  de- 
clared in  the  body   of  the   bazdawa  that  he  had  placed  Hamper- 
gass  Singh  in  full  and  exclusive  possession.     The  review  of  judg- 
ment  applied  for   was  not  granted,   and   the  lapse  of  more  than 
twelve  years   since  the  application  was  made  does  away  with  any 
argument  that  might  be  founded  on  the  fact  that  the  application 
was   made.     Certain  petitions   adverted  to  by  the  plaintiffs   as 
ha  zing  been  given  into  Court  when   Mirza  Ali's  suit  was  pend- 
ing, the  lower  Court  held  to  be  entirely  valueless  for  the  purpose 
of  warding  off  the  penalty,  which  attaches  to  default  to  sue  within 
the  prescribed  legal  period.    The  suit  was  dismissed,  as  barred  by 
the  limitation  law. 

The  substance  of  the  pleas  in  appeal  areas  follows.  The  Prin- 
cipal Sudder  Ameen  erred  in  allowing  any  opinion  on  the  merits 
to  accompany  his  order  for  dismission  under  the  statute  of 
limitations.  In  the  judgment  of  the  lower  Court,  two  points  hare 
been  insisted  on,  the  bar  by  lapse  of  time,  and  the  tender  of  the 
bazdawa;  but  neither  of  these,  it  is  urged,  is  adverse  to  the 
claim.  If  the  period  is  calculated  from  1831  (the  date  of  the 
decision  of  the  Calcutta  Sudder  Court  on  the  appeal  of  Sheoma- 
nogh  Singh)  the  appellants  are  within  the  legal  time  for  bringiDg 
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suit  under  Section  8,  Regulation  11.  of  1805.  The  right  of  Hin- 
gun  Singh,  as  opposed  to  the  adoption  of  Rampergass  Singh^ 
was  recognized  by  the  Presidency  Court,  and  Rampergass  Singh 
having  no  where  shown,  since  the  date  of  the  S  udder  Courtis 
judgment,  that  Hingun  Singh  had  no  rights,  the  possession  by 
force  of  Rampergass  Singh  is  clearly  made  out.  So  earnest  was 
Hingun  Singh  in  his  endeavors  to  obtain  kudooleeuts  from  the 
aBsameeSy  that  the  disputes  which  took  place  on  that  occasion 
eventually  led  to  the  imprisonment  of  Hingun  Singh  in  the  cri- 
minal Jail.  When  Mirza  Ali  applied  to  bring  the  property  to  sale^ 
Hingun  Singh  objected  that  the  property  was  his;  he  put  for- 
ward the  decree  of  the  S udder  Court;  he,  in  short,  did  all  that  it 
was  possible  for  him  to  do  in  the  way  of  proving  his  title.  Fur- 
ther, it  is  laid  down  by  Section  14,  Regulation  III.  of  1793,  and 
Section  8,  Regulation  VII.  of  1795,  that  if  a  defendant  admits 
the  justness  of  a  claim  within  twelve  years  from  the  date  of  suit, 
the  claim  may  be  heard,  and  since  Rampergass  Singh  has  admit- 
ted this  claim,  and  it  has  been  held  to  be  a  good  claim  by  the 
Presidency  Court,  the  finding  of  the  Principal  Sudder  Ameen, 
that  the  suit  falls  under  the  limitation  law,  is  clearly  errone- 
ous. Until  the  sale  took  place  in  1837,  Hingun  Singh  deriv- 
ed a  share  of  the  sayer  produce,  and  twelve  years  have  not 
elapsed  since  that  time  to  the  date  of  suit.  The  bazdawa 
should  be  placed  out  of  sight  altogether,  as  having  nothing 
whatever  to  do  with  this  case.  The  costs  of  suit,  it  is  likewise 
argued  in  appeal,  have  been  wrongly  charged,  because,  though 
separate  answers  were  filed  by  the  defendants,  they  were  to 
the  same  purport,  and,  under  the  rules  in  force,  the  fees 
receiveable  by  one  vakeel  only  should  have  been  sanctioned  by 
the  Court  below. 

In  the  opinion  of  the  Court,  the  judgment  of  the  Principal 
Sudder  Ameen  must  be  affirmed.  It  might  indeed  have  been 
held  by  the  lower  Court  not  that  the  suit  falls  under  the 
limitation  law,  but  that,  as  it  differs  from  the  claim  brought 
by  the  father  of  Bhan  Purgass  Narain  Singh  in  1827,  only 
in  respect  to  the  extent  of  the  interest  sought  to  be  reco- 
vered, that  suit  having  been  brought  for  possession  of  the  whole 
puttee,  and  the  present  suit  for  possession  of  one-half  of  it, 
and  as  the  suit  in  1827  terminated  in  a  bazdatca,  or  formal 
withdrawal  of  the  claim,  and  as  the  subsequent  application 
for  a  review  of  judgment  was  disallowed,  there  exists  no  legi- 
timate ground  of  action  whatever.  The  cause  might  have  been 
regarded  by  the  Principal  Sudder  Ameen  as  one  which  has 
been  heard  and  determined,  and,  therefore,  under  Sections  12 
and  16  of  Regulation  III.  of  1793,  not  entertainable  by  a  Civil 
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Court.   But  if  it  be  asntimed  ttiat  any  thing  contaiBed-  in  the  jirig- 

*  ••  Under  these  Hf«iiftst4ncc«.  I  hold  that  the  third  "^®"^  ^  *^  ^^t^ 

••  ibare  of  thetmVMjqmt  in  dispute  isdmsible  among  cy  Uwirt,.  dated  2011 

"*  thcheirtof  Prem  Narain.   Htm  apparently  those  July   1831,   (of  whad 

^*  surviving,   on  the  death  of  NetKoonwur,  are  the  -.„  p«*ra#»t   ia  iri^An  w 

«  a()i>e1lant.    (Sheoinanogb    Singh)  and     Hingan  ^  exiraci  is  gwen  a 

^* 'Singh,  fether  of  the  respondeDt,  (^Uispergas*  tlie  maj^^^)  taken  m 

**  Singh)  who  have    equal  iureresta.      I   propose  connection      With    tbe 

•'  therefore   to  amend  the  decision  of  the  lower  aw^nl ;/*«*;  nn     far  •   m. 

"  Court  hy  awarding  appelant    one-hatf  of    the  »PP»ca««"\  'O*^  »  >► 

^'  clakned  share ;  costs  to  be  nitedily  paid  by  tbe  Vl^W  Ol  jnagmeDt,  biS 

**  parties.   Hlngnn  Singh  had  also  prosecuted  his  placed     the     plaiDtzfl 

'•  son  in  regard  to  the  same  share,  and  his  action  :„  o.  nAMt^Avi  f a  wnw 

-'  had  been  disposed  of  by  the  Court;  as  if  rettuct-  ^"  *  pOMtlon  to  rewf 

'•  cd;  but  tbe  Coifft  had  appHed  to  review  this  the    Claim,   Whicll  US 

**  order.    As  it  seemed  therefore  that  no  adjnst-  formerly   advBlieed  \/J 

**  ment  had  taken  place  between  the  father  and  son,  TT;««m«  QL;n<rli  uiil  Jm. 

"  Mr.  Timibull  did  not  deem  it  necessary  to  make  ™ng«n  »iIlgnMia» 

**  any  provision  as  to  the  shara  to  which  Hingnn  posed  of^   the  new  BOt 

**  Singh  seemed  entitled.    The  case  was  next  heard  should        uadottbtedlj 

•«  by  Mr.  Shakespear,  who  concorred  in  the  proprie-  how*      liAon      lMui«y 

-ty  of  the  decree."  '**^.     ^^^^\    ™^^"** 

withm    twelve'   yttn 

from  the  asserted  oause  of  action^    TheappUeation  for  a  revicvef 

^     XT  o.«         judgment  was  a  proceeding  in  the  mii««l- 

♦Constmction  No  813.        y^^^^^  department,  anda  miscellaneon.* 

application  does  not  operate  to  save  the  legal  laehm  Thk 
difficulty  is  necessarily  in  no  way  diminished  by  a^reTapenei 
to  any  of  the  other  objections  and  petitions  in  the  same  depute 
ment  put  in  from  time  to  time  by  Uingun  Singh,  If  ihebd 
of  possession  be  looked  to^  it  is  abundantly  clear  that  Bamptf- 
gass  Singh  maintained  uniform  adverse  possession,^  under  aasp- 
patently  just  and  honest  title>  from  the  date  on  which  tbe  bei* 
dailoa  was  filed  by  Uingun  Singh  up  to  the  time  when  die  pro- 
perty passed  into  the  hands  of  the  auction  purchaser.  On  this 
point  of  possession,  the  pleas  of  the  appellants  are  not  confiht- 
ent :  they  affirm  that  Hingun  Singh  was  in  possession  ef  tbt 
sayer  produce;  that  he  thus  enjoyed  a  possession,  which  ibefew 
recognizes  as  sufficient  to  bring  the  elaim  within  the  l^pil  Uw^ 
and  yet  at  the  same  time  they  point  attentidn  to  thefactthit 
the  occupancy  of  Bampergass  Singh  was  forcible,  and  that  tke»- 
fore  the  provisions  of  Section  3,  Regulation  II.  of  180&  tm 
citeable  iki  support  of  their  case.  The  Court  do  not  find,  wifl 
reference  to  the  plea  of  the  appellants,  that  the  Principal  Suddff 
Ameen  has  expressed  an  opinion  on  the  merits  in  associalioi 
with  his  order  of  dismission  under  legal  bar,  that  that  office  hn 
entered  any  farther  into  the-  merits  than  was  necessajry  to  » 
exposition  of  his  reasons  for  declaring  the  suit  to  be  bam^; 
lieither  do  the  Court  admit  the  validity  of  the  objection  rvf^ 
as  to  the  cdsts.     Separate  replies  were  filed  by  parties  who  V» 
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imfUfladedoa  the  grQaad  (rf  ibekibeiiig  inferior  sharers  uudsr 
the  auction  puxohuiar,  Thilkoor  J)utt  Sin^.  Tbey  demed  that 
they  were  sharers  under  him;  thfiy.couid  not  unite  with  him  in 
a  common  defence^  and  they  -were  needlessly  impleaded ;  conse- 
quently, the  plaintiffs  became  justly  liable  for  the  separate  costs 
of  these  parties.    Qtbe  Court  dismiss  the  iy)p€ial. 


Preset^  i 


The  10/A  S€pi4mber,  1851. 

H.  W.  Deanb,  j-^'^^^**^ 
8.  S,  Brown,  Offg.  Judge. 


{Special  appeal  from  the  decision  of  G.  F. 
Harvey,  Esq.  Judge  of  Cawnpore,  dated 
22nd  February  1851. 

HuNNBB&AM/7'<n£;arree,  (Defendant J  Appellant^ 

wersus 

€oB&A  SiiiOH  {PlaiMiiff),  Jtesprndemt. 

Thb  volume  of  printed  decisions  for  'February  1851  contains 
the  particulars  of  this  case. 

A  special  appeal  was  admitted  to  try,  whether  the  order  of 
ihe  Judge^  that  each  party  pay  ,his  own  costs,  is  not  opposed  to 
judicial  usage,  the  Judge  having,  in  appeal,  reversed  the  decision 
under  which  the  plaintiff  had  obtained  a  decree. 

The  Court  are  of  opinion  that  although  it  is  conformable  to 
judicial  usage  to  charge,  in  ordinary  cases,  costs  to  the  losing 
party,  a  discretionary  power  is  nevertheless  vested  in  the  Oburcs 
of  deviating  from  that  practice,  whenever,  for  reasons  assigned, 
they  may  see  occasion  to  do  so.  Section  27,  Regulation  XXYII. 
of  1814  contains  this  injunction.  ''Such  costs  and  expences 
shall  be  dltimately  charged  to  the  parties  cast,  or  to  the  parties 
respectively,  in  such  proportions  as  the  Conrt  may  deem  equita* 
ble.''  In  the  case  with  which  the  Court  are  now  dealing,^  the 
Judge  writes, — "and,  moreover,,  although  in  strictness  of  law 
the  plaintiff's  dlaim  cannot  stand  to  recover  the  balance  over- 
paid, yet  in  practice  I  think  it  equitable  to  divide  the  costs,  as 
undue  advantage  appears  to  have  been  taken  of  the  plaintiff 
whose  payment  would  in  fairness  have  released  a  larger  portion 
of  the  land  than  he  at  present  holdsj  and  thus  payment  as  well 
as  the  land  pass  to  the  defendant.^'  Without  at  all  committin<y 
themselves  to  an  approval  of- the  Judge's  reasons  for  compelling 
the  appellant  to  bear  a  portion  of  the  costs,  the  Court  hold  it 
to  be  enough,  under  the  law  ahove  quoted,  that  the  Judge  has 
deemed  it  equitable  to  make  such  order^  assigning  eertain  rea- 
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sons  for  it ;  oonseqaently,  hit  proceeding  does  not  afford  a 
ground  of  special  appeal.    The  appeal  is  dismissed. 

The  10th  September,  1851. 
Present: 


fA.  W.  Bbgbib.I  r  J 
LS.  S.  BaowN,  Offg.  Jud< 


BaowN^  Offg*  Judge. 

C  Special    appeal  from  the  decisum   cf 
Casi  No.  191  or  1851.  <      C.  Allen,  Esq.,  Judge  of  Furrudta- 

I     bad,  doled  28th  August,  1850. 

KosHALiB  AND  OTHBEs  (Plaintiffs),  Appellants, 

versus 

MussuMAT  SiBNBB  AND  OTHBES,   (Defendants),  Respondents. 

The  particulars  of  this  claim  are  giyen  in  the  usual  place  in  the 
volume  of  printed  decisions. 

A  special  appeal  was  granted  to  try,  whether  the  Judge  was 
right  in  declaring  the  widow,  Mussumat  Sibnee,  competent  to 
alienate  the  property  left  by  her  husband. 

The  Court  find  the  Judge  to  rule  the  fact  that  in  this  ca^e  the 
property  in  dispute  was  ancestral,  was  separately  possessed  by 
the  husband,  and  descended  from  him  to  his  widow  in  separate 
possession.  The  Judge  goes  on  to  declare  that  the  widow  '^  has 
not  a  right  to  alienate  property  thus  acquired  to  a  stranger,  but 
that  she  has  a  right  to  make  it  over  to  her  son-in-law,  who  would 
be  the  next  heir,  if  his  wife,  the  daughter,  lived." 

With  reference  to  this  doctrine,  the  Court  called  for  ^byewusteh 
from  the  Hindoo  Law  Officer  of  the  Sudder  Court.  The  answer 
received  from  him  is  to  this  effect.  "  Ancestral  property  held 
separately  by  the  husband,  and  so  descending  from  him  to  his 
childless  widow,  may  be  alienated  by  the  widow  for  worthy  pur- 
poses, not  for  frivolous  or  immoral  purposes." 

Under  this  exposition,  the  power  of  alienation  is  general,  un- 
less the  case  can  be  brought  under  the  reservations  specified; 
and  the  Judge  was  right  when  he  held  that  the  widow  might  alie- 
nate to  her  son-in-law,  and  only  wrong  when  he  restricted  the 
alienation  to  the  son-in-law,  and  declared  that  the  property  could 
not  lawfully  pass  to  a  stranger.  The  Court  accordingly  dismiss 
the  appeal. 
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7%6  10th  September,  1851. 
Present :  S.   S.  Beown,   Offg.  Judge, 

r  Special  appeal  from  the  decision  of  J. 
Case  No.  199  or  1851.  ^      S.   Clarke,  Esq.,    Judge  of    Azim- 

L     gurh,  dated  8th  March  1851. 

Baboo  Luchmun  Singh  and  others^  {Plaintiffs J,  Appellants, 

versus 

Ikram  Ali  Khan^  (Defendant J,  Respondent. 

Ths  decision  appealed  from  is  in  the  printed  volume  for  the 
month. 

The  special  appeal  was  admitted  to  try,  whether  the  order  of 
nonsuit  passed  by  the  Judge  was  correct  in  law. 

It  has  lately  been  ruled  in  a  judgment  of  this  Court  dated  the 
29th  July  No.  160^  in  a  case  precisely  parallel  to  the  present  one, 
that  a  suit  brought  to  establish  a  right  under  an  award  of  arbi- 
trators appointed  in  conformity  to  Regulation  IX.  of  1833  should 
be  tried  by  the  Courts  on  its  merits.  The  decision  is  equally 
applicable  to  this  case.  The  Judge's  decision  is  accordingly  annul- 
led, and  the  case  is  remanded  for  a  regular  hearing  and  trial. 
The  costs  will  be  charged  as  usual,  and  the  stamp  fee  will  be  re- 
funded. 

The  10/A  September,  1851. 
Present'.  S.  S.  BROWN,  Offg.  Judge. 

r  Special  appeal  from  the  decision  of  J. 
Casi  No.  200  o»  1851.  •<       S,  Clarke,  Esq,,  Judge  of  Azimgurh, 

L     dated  lOth  March  1851. 

Baboo  Luchmun  Sinoh  and  others,  (Plaintiffs),  Appellants, 

versus 

SuMBUL  Rai  and  others,  (Defendants),  Respondents. 

The  reasons  and  order  of  remand  are  the  same  as  in  the  case 
No.  199,  disposed  of  to-day. 
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The  10/A  September,  1861. 
Pteteni  :  S.  &.  BIlOWN,  Offg.  Jn4gt. 

f  BpecM  appeal  from  the  decishn  of  J. 
Ciea  No.  901  of  1851. -<      3.  Clarke,  Esq.,  Judge  ef  Azimgtrrh, 

I     dated  10/A  March  1851. 

Bamo  Ii0€HMirli  SiNQd  AiVB  Of  HBis,  /^FMnfiffsJ,  AppeUmU, 

tertot 

Shsikh  Atf mro  Ati  A:n>  of  Btfss,  (tHfehittalz),  Reepondenis. 

T^B  reasons  and  order  Of  remand  are  tire  iftme  ais  in  the  ease 
No.  199,  disposed  of  to-day. 

The  11th  September,  1851. 
Present: 


fA.   W.   SsOBIBy  1    T-^ 

J  H.  W.  DsAK.;  y'^^''^ 
1,8.  B.  Brown,  Offg.  Judge. 


C Spetkd  appeal  from  the  deeivkmef  A. 
CasbNo.  114of185  .  \      Lang,    Eaq*,    Jmdge    of  Allahabad, 

I     dated  2Slh  March  1851. 

Shbikh  Amebr  Ali  and  ova^B,^,'  [Plaintiffs)^  Appellanit, 

versus 

BisAN  Bbebbb  and  otdftfts,  (Defendants),  Respondents. 

The  printed  vblnme  of  decisions  of  the  Zillah  Courts  gives  the 
details  of  this  case  in  the  customary  place. 

A  special  appeal  was  granted  to  try,  whether  the  Judge  has  not 
decided  in  opposition  to  the /M^t«>a;  also,  whether,  with  refer- 
ence to  the  Judge's  order  for  distnissi<)n  of  the  claiim  it  would 
be  open  to  the  plaintiffs  to  rehire  thevr  sirit,  as  the  /u<tge  sup- 
poses, consistently  with  established  judicial  usage. 

On  the  first  point  of  the  certificate,  the  decision  of  the  Judge 
is  obviously  opposed  to  the  faiwa.  The  Court  observe,  however, 
that  the  point  for  trial  by  the  Moo«siff,  viz,  ^  whether  the  plain- 
tiffs having  allowed  Bisan  Beebee's  title  and  possession  at  the 
Settlement  in  the  whole  of  her  deceased  husband's  estate,  does  or 
does  not  bar  their  present  claim,''  by  no  means  involved  the 
necessity  of  a  demand  for  a  futwa ;  it  embraced  no  question  of 
Mohumedan  law,  on  which  a  reference  was  necessary  under 
Clause  1,  Section  16,  Regulation  III.  of  1803,  but  was  a  simple  ques- 
tion of  fact,  on  which  the  Court  was  at  liberty  to  form  its  own 
conclusions  on  the  evidence  before  it.  To  direct  the  Law  Officer 
to  solve  such  a  question  by  a  futtva  is  to  call  upon  him  to  pro- 
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nounce  a  digtinct  opinion  on  tbe  merits  of  the  case.  The  suit 
was  brought  to  establish  a  claim  under  the  ordinary  law  of  in- 
heritance^ and  it  was  for  the  Moonsiff  to  determine  whether  the 
claim  was  established  or  not^  and  whether  the  mere  assent  of 
the  plaintiffs  to  the  entry  in  the  Settlement  record  of  Bisan 
Beebee's  nalne  in  place  of  her  deceased  husband  can  be  con- 
•tmed  to  impose  on  the  plaintiffs  a  disability  to  sue  for  their 
rights^  wheneyer  they  may  think  proper  to  do  so^  under  the  re- 
cognized Mohumedan  law  of  succession. 

With  regard  to  the  second  point  in  the  certificate,  the  Court 
are  of  opinion  that  the  Judge  is  in  error.  The  Judge  writes, 
''I  hold  that  the  phuntiffs'  claim  should  bedinnissed  with  refer- 
ence to  the  Qasee-ool-quzat's  futwa^  or  the  precedent  cited  by 
the  Moonsiff,  for  it  will  be  time  to  consider  those  documents^ 
as  to  how  far  they  bear  on  the  plaintiffs'  claim  to  three  fourths 
of  their  decea>?ed  brother's  estate,  when  the  plaintiffs,  stating  the 
real  facts  qf  the  case,  sue  to  establish  their  title  by  inheritance, 
which  this  decision  is  not  intended  to  prevent  their  doing/^ 
But  a  Civil  Court  cannot  dismiss  a  suit  on  the  ground  that 
what  is  set  down  in  the  petition  of  complaint  is  false^  with  a 
reservation  in  favor  of  a  re-hearing  of  the  same  suit  when  the 
suitor  makes  such  a  new  statement  as  the  Judge  trying  the 
claim  may  deem  to  be  true.  If  this  practice  were  allowed,  there 
would  be  nothing  to  bar  the  hearing  of  the  same  suit  several 
times  over;  the  prospect  of  its  final  adjudication  being  exactly 
contingent  on  the  acceptance  by  the  Judge  of  what  he  might 
choose  to  regard  as  the  correct  version  of  the  facts.  The  Court 
need  not  dwell  on  the  untenableness  of  such  a  position. 

There  is  an  apparent  misprint  in  the  passage  above  extracted 
from  the  Judge's  decision.  Instead  of  the  words  "  with  reference 
to  the  Oazee-ool-quaat's  futwa,  or  the  precedent  cited  by  the 
Moonsiff,''  the  Judge  wrote,  or  meant  to  write,  ''  without  rrfer- 
ence"  fee. 

The  decisions  of  both  the  lower  Courts  are  annulled,  and  the 
suit  is  remanded  to  the  Moonsiff's  file  in  order  that  he  re-try  it^ 
with  reference  to  the  foregoing  observations. 
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The  Ihth  September,  1861. 

f  A.  W.  Beqbie^       \  I,,  j^^. 
Presint:\  H.  W.  Deanb,       ^"^^^ 
LS.  S.  Brown,  Offg.  Judge. 

r  Special  appeal  from  the  decision   of  J. 
Case  No.  117  ov  1851.  <<      Lean,  Esq.,  Judge  of  Mooradaiad,  dated 
I      llth  February  1851. 

Sahoo  Deokeenvndun,  (Plaintiff J,  Appellant, 

versui 

Syed  Moouzzum  Ali  and  others,  fDefendantsJ,  Reipondenis. 

For  the  particulars  of  this  case  see  pages  41  to  43  of  the  print- 
ed decisions  for  Zillah  Moradabad  for  the  current  year. 

A  special  appeal  was  admitted  to  determine,  whether  the 
Judge's  opinion,  that  in  this  case  '^  the  demand  of  interest  under 
the  provisions  of  Act  XXXII.  of  1839,  is  untenable,'^  be  agreea- 
ble to  law  or  otherwise. 

The  Court  feel  themselves  unable  to  maintain  the  decision  of 
the  Judge  or  to  acquiesce  in  the  reasoning  on  which  it  is  based. 
It  does  not  appear  to  them  that  Act  XXXII.  of  1839  at  all  bears 
upon  the  case.  The  Principal  Sudder  Ameen  decreed  the  prim^ 
cipal  of  the  debt,  and  the  Judge  records  his  opinion  that  the  Prin- 
cipal Sudder  Ameen  **  did  right''  in  doing  so.  If  therefore  the 
principal  w?^  fairly  due,  there  seems  no  reason  why  the  interest 
thereon  should  not  be  claimable  agreeably  to  established  usage, 
which  it  was  not  the  intention  of  Act  XXXII.  of  1839  to  inter- 
fere with.  On  the  contrary,  it  is  specially  provided  by  the  Act  in 
question,  ^*  that  interest  shall  be  payable  in  all  cases  in  which 
it  is  now  payable  by  law."  The  Act  was  not  intended  to  take 
away  the  right  to  interest  in  cases  in  which  it  was  customary 
to  demand  it,  but  to  define  the  mode  in  which  interest  should 
be  calculated  in  particular  cases  not  heretofore  provided.  The 
Act  is  in  fact  an  adaptation  of  the  English  Enactment  of  the 
8  and  4  William  IV.  chapter  42,  section  28,  and  was,  it  is  be- 
lieved by  the  Court,  intended  mainly  to  provide  for  payment 
of  interest  on  shop  bills  and  debts  of  that  description  on  which 
interest  was  not  demandable  in  the  absence  of  a  specific  agree- 
ment, and  it  cannot  be  made  applicable  to  such  transactions  as 
that  which  forms  the  ground  of  the  present  suit,  in  which  the 
claim  to  interest  must  be  disposed  of,  as  it  would  have  been 
had  Act  XXXII.  of  1839  never  been  passed. 

The  Court,  therefore,  being  of  opinion  that  the  Judge  has 
misapprehended  the  intent  and  purport  of  the  Act,  under  the  pro- 
visions of  which  he  appears  to  have  considered  himself  bound  to 
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dismiss  tlie  plaintiff's  o^aim  to  interest^  annul  his  decision^  and 
remand  the  suit^  in  order  that  he  may  reconsider  his  judgment, 
and  pass  a  fresh  decision  with  advertence  to  the  foregoing  expo- 
sition of  the  Court's  opinion. 


The  15M  September,  1851. 

fA.  W.  Bbobii^'I   t   .^^. 
Present  J  H.  W.  Deanb,  J"'''''^*'^ 
LS.  S.  Brown,  Offg.  Judge. 


r  Special  appeal  from  the  decision  of  C. 
Casb  No.  108  op  1851.  <      C.  Jackson,  Esq.,  Judge  of  Meerut, 

I     dated  ISth  January  1851. 

MoHUMBD  ZuHOOK  Ali  Khan  AND  Sqmbut  Singh,  f  Plaintiffs  J, 

Appellants, 

versus 

Tara  Sinqh  and  others,  (Defendants),  Respondents. 

For  the  Judge's  report  of  this  case,  see  pages  9  and  10  of  the 
printed  decisions  of  the  zillah  for  the  current  year. 

A  special  appeal  was  admitted  to  determine,  ''whether  the  Judge 
was  justified  in  dismissing  the  petitioner's  suit  for  the  reasons 
assigned  by  him,  they  having  obtained  a  decree  in  their  favor  in 
the  Court  of  first  instance,  of  which  they  sought  the  paitial 
amendment,  and  no  appeal  therefrom  having  been  preferred  by 
the  defendants.'' 

The  Court  are  of  opinion  that  the  Judge's  proceeding  in 
dismissing  thelplaiatiflTssiiit,  in  toto,  was  irregular.  The  plaintiffs 
had  obtained  a  decree  from  the  Moonsiff,  but  it  was  shackled 
with  a  condition,  which,  in  their  opinion,  was  opposed  to  judicial 
usage,  and  they  appealed  to  the  Judge  with  the  view  of  having 
this  defect  in  the  decree  amended.  The  opposite  party  preferred 
no  appeal.  It  behoved  the  Judge,  therefore,  to  coDfine  his  atten- 
tion to  the  matter  brought  before  him  by  the  appellants,  and 
either  to  maintain  the  Moonsiff's  decree  in  its  integrity  or  to 
make  the  amendment  prayed  for.  He  was  not  justified  in  passing 
an  order  which  placed  the  appellants  in  a  more  disadvantageous 
position  than  they  would  have  been  in  had  they  not  appealed. 
The  Court  accordingly  annul  the  decision  of  the  Judge,  and 
remand  the  suit,  in  ordert  hat  he  may  deal  with  it  in  the  manner 
above  indicated. 
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Wke  15ii  September,  185i. 

TA.  W.  Begbh 
Present :-{  H,  W.  Dean* 


r  A.  W.   BSGBIB.   "I    .    , 
[^  S.  S.  BttOiirN^  Offjy.  Judge. 


Case  No.  197  of  1851. 


'Sperial  appeal  frBm  the  decision  of 
Mobmmei  Kuifeem-oollah  Kkan,  Prim- 
eifioi  Sudder  Ameen  tf  Agra^  dated 
\4i^Uamch  1851. 

John  Lambourn^  (Defendani),  Appellant, 

versus 

KuNHm  IiALL^  AN*  •mmii^  f Plaintiffs  J,  Respondents. 

Tan  was  Mnit  to  reeofer  Re.  44^  prinrip«<  amfl  iarteaeat  af 
a  debt.  Plaintiffs  state  that  the  ^leCendant  on  the  1st  December 
1845,  borrowed  Rs.  30  from  them  on  the  security  of  Mr.  J.  P. 
ConoUy^  umder  a  promise  to  i^ay  the  amount^  with  interest  at 
12  per  cent,  by  the  1st  February  1846,  giving  an  acknowledg- 
ment under  ^ts  own  hand,  which  was  couDftersigned  by  Mr. 
Cor  oily.  The  last  named  person  has  since  demised,  leaving  no 
property ;  and  the  defendant,  thongli  freqoenlily  importuned  for 
payment,  has  left  the  debt  unsatit^ed. 

The  defendant,  in  reply,  denied  the  truth  of  the  plaintiffis^ 
daim,  and  that  lie  ever  received  a  ^owree  from  them,  as  a  loan, 
or  got  Mr.  Conolly  to  be  his  security.  flPhe  Rs.  80  in  que^ion, 
he  alleged,  was  advanced  to  him  by  Mr.  Conolly,  on  pledge  of 
certain  articles  belonging  to  ddendanft.  This  debt  he  had  sub- 
sequenUy  repaid,  and  be'ld  Mr.  Couo'lly's  receipt  for  the  same. 
l>^endant  -cannot  say  w'here  Conolly  got  the  money  #hich  ht 
lent  to  him. 

The  Moonsiff  off  Agra,  Mr.  R.  Garland,  gave  *a  decree  in  finror 
of  the  plaintilb,  on  the  strength  df  what  he  designates  the 
defendant's  receipt  for  the  Rs.  80,  the  execution  of  which,  Ijy 
the  defendant,  he  considered  to  be  established.  'This  decision 
was  aflSrmed,  on  appeal,  by  the  Principal  Sudder  Ameen. 

A  special  appeal  was  admitted  to  try,  "  whether  the  Moonsiff 
and  Principtfl  Sudder  Ameen  were  justified  in  giving  plaintiffs  a 
decree  in  consideratinm  of  a  document,  which,  being  on  un- 
stamped paper,  was  not  legally  admissible  as  evidence.'^ 

TbcConrt  find,  on  examining  the  document,  in  consideration 
of  which  the  lower  Courts  have  given  plaintiffs  it  decree,  that  it 
is  not  a  mere  receipt;  had  it  been  so,  the  amount  being  below 
Rs.  50,  it  would  have  been  admissible  in  evidence,  under  Article 
45,  Schedule  A,  Regulation  X.  of  1839,  although  on  unstampt 
paper.     The  document  is  in  fact  a  protnissory  note  for  Rs.  30, 
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payaUe  tkrce  moatbs  after  date,  and  shoold  therefore  kave  hmm 
wvkten^  (agreeably  to  AYiide  IV.  of  Schedule  A^  on  a  stamp  of 
one-aaaa  Talue.  The  lower  Courts^  therefore^  kare  contratened 
the  taw^  and  overlooked  the  Circular  Order  of  the  7th  January 
1842^  hy  receiving  this  unstamped  promisdory  note  in  evideooey 
in  support  of  the  plaiBtiffs'  claim.  The  Court  acoordingly  annul 
the  deeisiona  of  both  the  lower  Cotirts^  and  remand  tibe  ease  to 
the  Moonsiff,  im  order  that  he  may  proceed  in  the  manner  indi- 
cated by  pan^raph  7  of  the  Circular  Order  above  referred 
te,  viju  hy  **  exercising  his  discretion  in  regard  to  granting  or  not 
granting  the  party,  who  presented  tlie  deed,  an  opportunity  of 
remedying  the  defect  in  it^  in  the  mode  laid  down  in  Rules  1  and 
2,  as  either  may  apply,  and  by  disposing   of  the  cast  accord*^ 

i»gly/' 

Thi  Ibih  Stpitmier,  185L 
Present : 


fA.  "W.  Bbobib.T  r  ^    - 
j^S.  S.  Brown,  Offg.  Judge. 


CSpeci&l  appeal  from  the  decision  of  Maul- 
Cass  No.  188  of  I85I. <      ree Kureem-ooliah  Khan^  Principal  Sud- 
L     *^  o/  Agra,  dated  Wth  April  1851. 
MoHUN  AND  OTHsas  f  Defendants  J ,  Appellants, 

versus. 
LouTUN  AND  OTHBEs,  f  Plaintiffs  J,  Respondents. 

This  suit  was  brougiht  to  obtain  a  division  of  8|  biswahs  in 
a  5  biswah  share  of  mouzah  Bhudonuh,  and  a  decree  was  given 
by  the  Moonsiff,  which  was  upheld  by  the  Principal  Sudder 
Ameen  in  appeal. 

A  special  appeal  was  admitted  to  try,  whether  the  decree  of 
the  lower  Courts  for  division  of  the  interests  represented  by  frac- 
tioM  ef  a  beegah  in  a  Bhj^charah  mouzah  is  consistent  with 
law  and  precedent. 

The  Court  observe  that  this  objection  to  the  suit  was  urged 
in  both  the  lower  Courts,  but  that  it  was  not  noticed.  The  des- 
cription of  tenure  under  which  the  estate  ranks  has  been  shown 
from  the  copy  of  the  Wajib-ool-urz,  or  settlement  agreement, 
which  has  been  filed  by  the  appellant.  The  mouzah  is  an  im- 
perfect pntteedaree  property,  a  term  which  has  been  defined  and 
explained  in  the  Circular  Instructions  of  the  3rd  August  1847, 
No.  1060.  It  comprises  three  thokea,  or  sub-divisions,  and  each 
thoke  h  held  and  <mltivated  by  a  proprietaiy  body.  Some  land 
is  held  in  common  by  the  proprietors  of  the  three  ihokes,  and 
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there  is  a  specific  provision  in  the  Wajid-^Xil'Urz,  which  pre- 
scribes the  rule  to  be  followed  in  the  event  of  a  division  of  this 
land  being  called  for.  This  agreement,  it  is  clear,  did  not  con« 
template  any  other  kind  of  division  than  a  separation  of  the 
actual  holdings  in  fields,  and  the  apportionment  of  the  common 
land,  for  the  thokes,  accordiug  to  the  recorded  shares^  and  for 
the  individual  shares  in  each  thohe^  in  the  proportion  of  their 
holdings.  The  suit,  which  has  been  brought  for  a  division  of  an 
individual  share  in  one  of  the  thoku  in  fractions  of  a  beegah, 
is  therefore  not  only  opposed  to  the  general  rules  appended  to 
the  Circular  Order  of  the  24ith  March  1842,  that  any  claim  to, 
and  in,  a  Bhyacharah  community  must  be  regulated  by  the 
actual  holdings,  and  not  by  hereditary  shares,  or  nominal  in- 
terests,  which  are  equally  applicable  to  suits  for  division,  bat 
it  is  at  variance  with  the  express  conditions  in  the  fFajib-ool-urz, 
and  the  decree,  under  the  existing  constitution  of  the  vil- 
lage, would  be  found  incapable  of  execution.  The  Court  accord- 
ingly nonsuit  the  respondents  with  costs. 


The  15th  September,  1851. 

fA.  W.  Bbobii,\  ,   .  ^^ 
Present:  4  H.  W.  DeaveJ"^^^^' 

[^S.  S.  Brown,  Offg.  Judge. 


especial    appeal  from  the    decision  of 
Casi  No,  15  OF  1851.  <      S.   G.  Smith,  Esq.,  Judge  of  Banda, 

I     dated  27th  March  1851. 

The  Collsctok  of  Banda,  (Defendant),  Appellant, 

versus 

MussuMAT  CuooNA^  (Plaintiff),  Respondent. 

The  decision  appealed  from  is  in  the  printed  decisions  of  the 
month. 

The  plaintiff  brought  an  action  to  contest  a  revenue  demand 
of  Rs.  657-14,  and  further  sued,  in  an  amended  plaint,  to  remove 
an  attachment  of  a  house,  valued  at  R8.500,  which  had  been 
made  in  pursuance  thereof.  The  liability  of  the  plaintiff  to  the 
demand  was  decided  in  favor  of  defendant,  but  the  attachment 
was  declared  to  have  been  irregularly  made,  and,  in  the  apportion- 
ment of  the  costs,  defendant  was  chai'ged  with  Bs.  98-12-7^  out 
of  the  total  costs  of  Rs.  113-13-9.  In  appeal  by  the  defendant,  the 
Judge,  being  of  opinion  that  the  real  point  at  issue  between  the 
parties  in  appeal  was  the  question  of  the  costs  alone^  held  Uiat 
the  plaintiff  should  have  been  declared  liable  for  the  whole  costs 
of  suit,  and  decreed  accordingly^   but  charged  the  appellant  with 
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tbree-fourths  of  the  costs  in  appeal^  on  the  ground  of  the  appeal 
having  been  overvalued  by  him  at  Rs.  500^  instead  of  at  the 
amount  of  the  costs^  or  Rs.  98-12-7^  for  which  he  had  been  made 
responsible. 

From  this  part  of  the  Judge's  decision  a  special  appeal  was 
preferred,  which  was  admitted  to  try,  whether  the  order  regarding 
the  costs  was  correct,  and  in  accordance  with  the  practice  of  the 
Courts. 

The  Court,  on  reference  to  the  reasons  of  appeal  preferred  in 
the  Judge's  Court,  find  the  Judge  to  be  in  error  in  supposing  that 
the  appeal  was  confined  to  the  matter  of  costs.  The  appellant 
sought  for  a  reversal  of  the  judgment  of  the  lower  Court  as  far  as 
it  affected  him,  and  the  only  course  open  to  him  was  to  value  the 
appeal  as  he  did.  The  Judge  has  purposely  waived  any  decision 
on  the  merits  of  the  subject  of  the  appeal,  but  until  the  merits 
be  entered  into  any  order  passed  regarding  the  costs  will  neces- 
sarily be  imperfect.  The  case  is  remanded  to  the  Judge's  Court, 
who  will  dispose  of  it  on  re-trial  in  advertence  to  these  remarks. 
The  stamp  will  be  refunded^  and  costs  charged^  as  usuaK 

The  16/A  September^   1851. 
Present : 


fA.  W.  Beobib,!  ,  j  ^^ 
f  J  H.  W.  Deanb,)-''"'^*'- 
t^S.  S.  BnowN,  Offjf.  Judji< 


BnowN,  Offjf.  Judge. 

'SjH 

Casb  No.  76  of  1851,  4 


Special  appeal  from  the  decision  of 
Mohumed  Hoossein  Khan,  Principal 
Sudder  Ameen  of  Bareilly,  dated 
Qth  July  1851. 

MussuMAT  B&iJA^   (Plaintiff),  Appellant, 

versus 

Jbwun  Suhai  and  othbrs,  (Defendants),  Respondents. 

It  appears  from  the  record  of  this  case  that  the  property  of 
Fakeerchund,  husband  of  the  plaintiff,  was  ordered  for  sale,  in 
satisfaction  of  a  decree,  in  1844.  The  sale  did  not,  however,  take 
place,  and  the  case  was  struck  off  the  file  of  the  Court  in  Decem- 
ber of  the  same  year.  In  1848,  Fakeerchund  transferred  the 
above  property  to  his  wife,  the  plaintiff.  The  property  was  after- 
wards sold,  in  satisfaction  of  a  decree,  as  the  property  of  Fakeer- 
chund, and  purchased  by  the  defendants  in  this  action.  Mus- 
sumat  Brija  has  now  brought  suit  to  obtain  possession  of  the  pro- 
perty in  virtue  of  the  alienation  in  her  favor  by  her  husband. 

The  Moonsiff  decided  for  the  plaintiff.  The  Principal  Sudder 
Ameen  held^  in  appeal^  that  the  property  must  be  still  considered 
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liable  to  sale  under  the  attachment  in  1844^  notwithghmdinf 
that  the  ease  was  afterwards  struck  off,  and  has  urged  thia  as  a 
main  reason  for  reversing  the  judgment  of  the  Moonsiff^  and  Sk 
dismissing  the  plaintiff's  claim. 

A  special  appeal  was  admitted  to  try^  whether  the  Principal 
Sudder  Ameen  was  right  in  dismissing  the  plaintiff's  claim  m 
the  ground  that  the  property  in  dispute  was  not^  at  the  time  of 
its  alienation,  alienable. 

The  Court  remark  that  the  Principal  Sudder  Ameen  is  plainly 
in  error  in  ruling  that  any  lawful  bar  to  the  transfer  by  Fb* 
keerchund  to  the  plaintiff  in  1848  was  created  by  the  attach* 
ment  of  the  property  and  order  of  sale  in  1844,  after  that  attad- 
ment  had  been  taken  off,  the  sale  formally  stayed,  and  the  cbsb 
struck  off  the  file.  The  important  plea  in  defence,  that  the  tnma- 
action  between  the  husband  and  wife,  in  1848,  was  frauduleBt^faas 
been  very  lightly  touched  upon  by  the  Principal  Sudder 
the  whole  weight  of  his  judgment  being  made  to  rest  on  the 
tenable  position  above  recited.  He  writes  that  the  transfer  wears 
the  appe^anoe  of  fraud,  but  he  does  not  distinctly  find  the  facts. 
If  he  found  it,  he  would  of  course  be  fully  justified  in  dismissing 
the  suit  on  that  plea  alone. 

The  suit  is  sent  back  to  the  Principal  Sudder  Ameen  in  order 
that  he  retry  it  with  reference  to  these  remarks. 

The  16th  September,  1851. 

{A,  W.  BSOBIE,  1  r.,  j^^. 
H.  W.  Dbane,  r  ^^''> 
S.  S.  BaowN,  Offg.  Judge. 

r  Special    appeal  from    the  decision  of 

r^       -VT     iiA       loi-i      I      Mohumed  Hoossein  Khan,   Principal 
Case  No.  112  of  1851.  ^      ^^^^  ^^^  ^^  ^/^i^^  ^^ 

1^     21f/  February  1851. 
BiCKEDM  SiHGH  AND  OTHERS,  (D^endoMtsJ,  AppcllanU, 

versus 
JowAHia  Singh,  (Plaintiff J 9  Respondent. 
The  particulars  of  this  case  are  to  be  found  in  the  volnme  of 
printed  decisions  of  the  Sadder  Dewanny  Adawlut  for  December 
1850,  page  449.  The  suit,  for  the  reasons  therein  recorded,  was 
remanded  for  retrial  to  the  Principal  Sudder  Ameen  on  the  2Sih 
December  1850. 

The  case  has  again  come  before  the  Court  in  special  appeaL 
A  special  appeal  has  been  admitted  to  try,  whether  the  Principal 
Sudder  Ameen  is  not  in  error  in  supposing  that  the  deem  of 
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the  Court  of  first  instance  must  necessiurUy  be  upheld,  because 
the  Sudder  D^wanny.  Adawlut  reversed  his  (th^  Principal  Sudder 
Ameen's)  decision,  and  remanded  the  suit. 

The  Court  observe  that  the  points,  which  the  Principal  Sudder 
Ameen  was  bound  to  try,  are  most  clearly  laid  down  in  the 
Court's  judgment  ,of  the  5J8th  December.  The  present  decision 
of  the  Principal  Sud^der  Ameen  is  vaguely  worded,  but  so  far  as 
the  Court  can  fix  its  meaning,  they  understand  the  Principal 
Sudder  Ameen  to  rule,  that  the  grounds  of  his  judgment  not 
having  been  considered  byj  the  Sudder  Court  to  be  tenable, 
nothing  remains  but  to  fall  back  upou  the  grounds  of  judgment 
assigned  by  the  Court  of  first  instance,  and  to  decide  accordingly. 
This  mode  of  proceeding  does  not  meet  the  requisition  of  the 
Court;  if.it  did,,  the  remand  was  superfluous,  and  the  Court 
mi^t  have  disposed  of  the  case  themselves  when  it  was  last 
before  them.  It  is  necessary  that  the  Principal  Sudder  Ameen 
should  exercise  his  independent  judgment  on  the  points  set 
down  for  trial,  and  record  a  finding  lipoii  them. 

;  The  Court  are  therefore  constrained  to  remand  the  suit  a 
second  time  to  the,  file  of  the  Principal  Sudder  Ameen. 

The  I6ih  September,  1851. 
Pre$euii 


fA.  W.  Begbib,  1  1^^^^. 
Ls.  S.  Bkown,  <Wff'  J^^* 


rSpecial  appeal  from  the  decitum  of 
^  -^T  ,io  loeii  J  Mohumed  Hoo$$ein  Khan,  Principal 
Casi  No.  113  0?  1851.  <      Sudder  Ameen  of  BareiUy,  daiedilU 

[^     February  1851. 
BiCKBUM  Singh  and  othebs,  (Plmwt^ffe),  Appellmis, 
versus 
JowAHiB  Singh,  (Defendant J,  Respondent. 
This  suit  is  remanded  a  second  time  to  the  file  of  the  Princi- 
pal Sudder  Ameen  for  the  reasons  stated  in  the  Court's  judgment 
in  case  No.  112  of  this  date. 
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The  18/A  September,  1851. 
Prekni:  S.  S.  Brown,  Qffg.  Judge. 


f 


Cabi  No.  133  or  1849. 


Regular  appeal  from  the  deeisiom  ef 
Syed  Tuiiuddooq  Hoouein  Shorn, 
Principal  Sudder  Ameen  of  Aztm^ 
gurh,  doled  1st  March   1849. 

MuTTRA  Pandi  and  othbbs,  f  Defendants  J,  Appdlants^ 

versus 

Chyt  Pandi,  (Plaintiff),  Respondent. 

The  plaintiff  sued  to  establish  his  sole  title  and  right  of  pos- 
session in  the  maaffee  village  of  Autroor^  for  the  recovery  of 
Rs.  2,700,  wasildt,  and  for  the  reversal  of  certain  orders  of  the 
revenue  Courts  specified  in  the  plaint.  He  founded  his  claim  osi 
the  grant  of  the*  village  to  his  grandfather  bj  the  Bajah  of 
Benares,  on  the  issue  in  his  favor  of  an  arbitration  award  in  a 
dispute  relative  to  his  right  in  the  property,  which  had  been  eon« 
tested  by  other  claimants^  and  of  a  suit  in  the  Civil  Court  insti- 
tuted to  set  aside  the  award,  and  on  continuous  possession  up  to 
the  year  1844^  when  the  defendants'  names  were  first  recorded 
in  the  proprietary  column  by  order  of  the  revenue  authorities. 

The  defendants^  in  answer  to  the  suit,  maintained  that  the 
mouzah  had  been  originally  acquired  by  a  common  ancestor 
prior  to  the  rent-free  grant^  that  the  circumstance  of  the  grant 
having  been  issued  in  the  name  of  plaintiff's  grandfather,  singly, 
was  not  conclusive  against  their  participation  in  its  benefits,  and 
that  they  had  enjoyed  them  uninterruptedly  jointly  with  the 
plaintiff.  They  further  denied  that  their  interests  were  affected 
by  the  issue  of  the  former  suits,  which  had  been  carried  on 
between  plaintiff  and  other  claimants. 

The  Principal  Sudder  Ameen  entered  at  some  length  into  tlie 
oral  and  documentary  evidence  produced  by  the  parties^  and,  con- 
sidering the  plaintiff's  claim  established,  on  the  groundU  set  forth 
in  the  decision,  he  decreed  the  suit  minus  the  wasUdt. 

In  appeal,  the  defendants,  appellants^  have  renewed  a  plea  urged 
in  Ae  lower  Court.  They  plead  that  the  decree  is  for  the  pro- 
prietary right,  whereas  the  suit  was  brought  merely  for  the  rent- 
free  rights.  This  objection  is  without  force.  There  is  no  evi- 
dence to  show  that  the  maaffee  and  proprietary  right  have  erer 
been  disjoined,  and  the  object  of  the  plaint  and  proofs  are  clearly 
directed  to  the  recovery  of  all  the  rights  in  the  property,  which 
the  other  party  were  in  possession  of.  With  regard  to  the  merits 
of  the  case,  I  concur  in  the  lower  Courtis  conclusions  from  the 
evid^ice.    The  only  point  to   be  considered  in  the  case  ia  tho 

39  A 

Digitized  by  LjOOQ  IC 


879 

pfoof^  whicb  the  record  affords,  of  the  respondent's  soIepossessioH 
prior  to  the  orders  of  the  revenue  Courts  in  1844.  This  has  been 
furnished  by  the  evidence  to  the  grounds  of  claim  detailed  in  the 
phnnt^  which  shows  that  the  respondent  appeared  singly  in  defence 
of  the  maaffet  right,  and  was  in  possession  for  a  series  of  years 
prior  to  1844,  besides  making  good  his  sole  title  in  the  Civil 
Courts  against  all  claimants  up  to  that  year,  and  that  the  appel- 
lants' names  were  recorded  by  the  revenue  Courts  in  1844 
without  any  preliminary  enquiry.  The  appellants'  evidence  is 
of  an  inconclusive  character^  and  the  decision  in  their  favor  of  a 
Court  of  another  district  in  a  suit  of  a  parallel  nature  relating 
to  another  mouxah^  which  has  been  produced  by  their  vakeel,  can- 
not be  allowed  to  influence  the  decision  in  this  case,  the  mate- 
rial point  of  possession  having  been  overlooked  in  the  decision 
quoted.    The  decision  is  affirmed  with  costs. 

The  20M  September,  185L 
Preseni: 


{A.  W.  Begbie.I  r  J 
H.W.  Deane,)-^"^^*- 
S.  S.  Brown,  Offg.  Jud 


Brown,  Offg.  Judge^ 

{Special  appeal  from  the  decmotk  of  JF. 
P.  Masson,  Esq.,  Officiating  Judge  of 
Gomckpore,  dated Slsi  January  1851. 
KisHUN  DuTT,   (Defendant)^  Appellant,, 

versus 
Bamjbeawun,  fPlatntiff),  Respondents 

For  the  particulars  of  this  case  see  pages  1&  and  20  of  the- 
printed  decisions  for  zillah  Goruckpore,  for  January  last. 

A  special  appeal  was  admitted  to  determine  **  whether  the  Judge's 
decision  ought  not  to  be  reversed^  on  the  ground  of  its  resting  on 
a  finding  at  variance  with  the  plaintiff's  own  statement  of  the 
facts  of  the  case^  and  as  being  contradictory  in  itself,  and  opposed 
to  the  rule  contained  in  the  Circular  Order  of  the  13th  Septem« 
ber  1843,  whicb  prescribes^  'Hhat  Judges  shall  confine  themselves 
to  the  adjudication  of  the  point  or  points  at  issue  between  the 
parties,  as  set  forth  by  themselves/' 

The  Court  remark,  that  the  certificate  of  special  appeal  cor- 
rectly states  the  defects  in  the  Officiating  Judge's  decision.  The 
plaintiff  rests  his  claim  on  the  assertion  that  the  bond  was  exe- 
cuted in  his  own  favor  esciusively,  and  without  Tet&tence  to  the 
general  interests  of  the  firm  of  which  he  had  been  a  partner. 
This  statement  is  met  by  the  counter-assertion  of  the  defendants, 
that .  though  the  bond  was  drawn  up  in  plaintiff's  name,  the 
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the'Sudder  Ameenj^  being  of  dpinion  that  the  Btmtentent  oi  4he 
dtfet&dant  iTM  the  true  ottie;aad  that  the-  debt  had  bc^n^  repaid, 
dteitinMd  theplsmtifPs  claim.  The  CKBSciating-  Judge  finds^  that 
the  debt  was  owing  '^  to^  tiie  firm  collectively  ;*^  s  mppoaitioii  di- 
rectly opposed  to  the  plaintifPaowa  statement;  and  fiiidiDgwhich, 
the  Officiating  Judge  should  have*  dismissed  the  plaintiff's daim, 
as  fraudulent.  '  The  Judge  goes  on  to  say,  ^  The  money  was 
lent  by  plaintiff;  tO'plaintfff  he 'gave  Ihe  bond;*  which  was  drawn 
in  plaintiff's  name;" legally  vpeahing  defendant  knew  nothing  of 
the  other  three,  and, 'unles^  from  plaintiff,  until  the  hiw  declared 
otherwise^  or  'the  person  to  whom  plaintiff  might  transfer  the 
bond,  he  could  not  have  a  quittance :  tiie  receipt  from  the  three 
is  therefore  invalid/'  These  remarks  are  obviously  inconsistent 
with  what  the  Judge  has  stated  previously,  as  to  the  debt  being 
due  "  to  the  firm,  collectively.^'  The  concluding  part  of  the 
Officiating  Judge's  decree  renders  his  meaning  still  more  obscure. 
He  makes  a  supposition  that  the  plaintiff  acted  as  "  the  manag- 
ing partner  for  the  firm,",  and  that  *^  excepting  the  landed  pro- 
perty, all  the  property  had  been  divided,"  and  records  his  opi- 
nion, that,  under  this  view  of  the  case,  the  plaintiff  was  entitled 
'i  to  ^ue  for  him:^lf  on  this  bond."  This  version  of  the  case  is 
purely  hypothetical,  as  th^  plaintiff  himself  does  not  make  any 
statctment  to  this  effect. 

The  Court  are  compelled,  with  advertence  to  the  foregoing  ob- 
servations, to  annul  the  Officiating  Judge's  decision^  and  to  re- 
mand the  case  for  fresh  adjudication. 

The  20th  Septemb^,  1851. 

H.W*DaA«i,     y^^"^^ 
S.  S.  Brown,  Q^  Judge. 

r  Special  appeal  ftom  the    decision    </ 
CAsi  No.  196  OF  1851/ J      ^^j^ejfojiumed  Luieef  Kh^^^ 

^    I      cifjol  Sudder  Amten  of  Goruckpoor, 
L     dated  29th  January  1851. 
Dbindtal  Sinqh  and  othkrs,  iDefendanis),AppahMs, 

versui 

MuHBSH  l>aTT  AND  OTHERS,  {Plaintiffs)^  S^spondmis. 

Tttis  was  a  suit  tp*  obtain  possession  of  28|  be^ahs  of  land 

talued  at  Bs.^  289  ^  to  have  the  nameA  of  the  plaintiffr  Altered 

\n>  the  survey  papers^  as  proprietors;. and  to  amend  the  Settlement 

pffOcotdings  ^uder  date  2l8t  October  1837,  and  Ist  Janmry 
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18S8^  Praintiffs  stated  that  101  beegahs  of  lanjl  had  been 
given  to  them  to  be  held  free  oC  rent,  by  the  ancestor  -of  defend- 
antS)  in  1105  Faslee,  and  had  ewer  since  remained  in  their  pdSf 
session  j  but,  on  an  enquiry  instituted '  under  the  provi^io^s 
of  Regulation  IX«  of  1833,  the  maaffee  tenure  had  be  en  abolishedj 
The^and  so  resumed  had,  at  .the  time  of  surreV^  been  indicated 
bjrpiaintiffa-as  their  ^property,  and  they  applied  uir  the  settlement 
to  be  made  with  them^  which  was .  done  on  the  2Gth  ^  Jnty^ 
1887.  Subsequently,  the  defendants,  in  collusion '  with  the  sur-^ 
veying  Ameen,  contriyed  to  cut  off  iift(  beegahs  from  his  lAndy 
and  to  get  it  within  their  own  boondafy;  and  consequently, 
at  the  settleBMnt,  plaintiffs  were  allowed  to  engage  fbr  no  moi^e 
than  71^^  beegahs.  For  a  long  time  this  fraud  of  the  defendants 
remaintd  unknown  to  plaintiffs,  and  was  only  discovered  when 
the  fovmer  attempted  to  take  possession  of  the  2)8f  beegahs. 

The  defendants,  in  reply,  urged,  that  the  land  had  be^n  an- 
eluded  in  their  village  at  the  measurement  of  1244'F,9i.sleo,  lind 
that,  consequently,  the  suit  was  barred  by  the  law  of  limitation. 
They  averred,  that  plaintiffs  had  indicated .  to  the  surveying 
Ameen  no  more  land  tiian  they  actually  possessed,  viz.  7^\  bee- 
gahs,  of  which,  ooncequently,  the.  settlement  had  been  made 
with  them.  Their  statement,  as  to  the  quantity  of  land  being 
101  beegahs,  was  altogether  untrue.  The  extent  of  their  original 
rent-free  land  was  only  52  beegahs^  to  which,  at  the  time  of 
the  measurement,  they  had  fraudulently  added  on  21^  beegahs^ 
and  caused  this  also  to  be  included  in  the  measurement. 

TheMoonsiff  passed  a  decree  in  favor  of  the  plaintiffs  (with 
exception  of  two  who  had 'withdrawn  from  the  suit,)  but  attached 
to  his  order  the  condition,  that.,  until  the  decreeholders  aad  the 
two  plaintiffs,  who  had  withdrawn  from  the  suit,  should  agree  to 
a  division  of  the  land,  mad^  in  such  a  manner  as  to  form  two 
distinct  andi  compact  parcels,  the  decree  should  not  take  effect. 
The  Principal  Sudder  Ameen  upheld  the  Mooasiffs  order. 

A  special  appeal  waa  admitted  to  try,  1st,  whether  the  Principal 
Sudder  Ameen  was  justified  in  assuming  the  disppsses^iion  of  the 
plaintiffb  from  the  date  of  the  settlement  made  with  the  defend* 
ants;  2nd>  whether  the  deeree  of  the  Pribcipal  Sadder  Ameen 
is  ^nott  vitiated  by  the  insertion  of  a  condition,  whidi  opposea  an 
obstacle  toitsexeeution. 

The  Court,  are  of  opinion  that  the  low^r  Courts  are  not  in 
error  in.  finding  the  dispossession  of  tho'  plaiiitiffs  from  the 
date  of  Ae  Settlement.  It  is  true  that  the  khusreh  or  survey 
papery  by  which  the  disputed  land  was  included  in  the  drfehd- 
antfsi  village^  was  prepared  oiore^  than  twelve  years  before  the 
institution  of  the.suity  but  the  Couri  look  upon  that  document 
aa^merplju.  preliminary  tO'the  Settlement.    The  act  of  i^pcordinn 
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inthe  TOrrey  paper>  the  land  as  belonging  to  thedefendmftf 
estate^  does  not  amount  to  dispossession,  which  did  not  take 
place,  till  the  entries  in  the  khwnreh  were  recognized  as  correct, 
by  the  Settlement  OiBcer,  and  the  settlement  of  the  disputed 
land  made  with  the  defendants.  On  the  first  ground  stated  in  the 
certificate,  therefore,  the  Court  see  no  reason  to  interfere  with 
the  decision  of  the  lower  Courts.  But,  as  regards  the  second 
point  noticed  in  the  certificate,  there  can  be  no  doubt  that  the 
decree  of  the  Moonsiff,  affirmed  by  the  Principal  Sudder  Ameen, 
is  irregular,  fVom  the  introduction  into  it  of  the  fiual  restrictive 
clause.  The  decree  is  thereby  rendered  almost  to  a  certainty 
inoperative,  its  execution  being  made  dependent  on  a  most  im- 
probable contingency.  The  Court,  accordingly,  annul  the  de- 
crees of  the  Moonsiff  and  Principal  Sudder  Ameen,  and  remand 
the  suit  to  the  Moonsiff,  in  oider  that  a  new  decision  may  be 
passed,  not  open  to  the  objection  which  afforded  ground  fcur  the 
present  appeal. 

The  20th  September,  1851. 
Present: 


{A.  W.  Begbib,!  r„ j^^ 
H.W.DBANii/-'*^^' 
S.  S.  Brown,  Ojffg.  Jud^^ 


Brown,  Offg.  Judge. 

r  Special  appeal  from  the  decision  of  C. 
Casb  No.  205  ot  1851.  *<      C.  Jackson,  Esq.,  Judge  of  Meerui, 

I     dated  2Sth  February  1851. 

FuTTBH  SiNOH,  ("PlointtiffJ,  Appellant, 

versus 

SunnAsooKH  and  others,  (Defendants),  Respondents. 

The  decision  appealed  from  is  in  the  printed  volume  for  the 
month. 

A  special  appeal  was  admitted,  without  summoning  the  re- 
spondents, to  try,  whether  the  Judge  had  adjudicated  the  pleas  of 
the  parties :  and  2ndly,  whether,  when  the  evidence  was  both 
documentary  and  oral,  the  Judge  was  not  bound  to  consider  and 
dispose  of  the  reasons  in  the  judgment  of  the  lower  Court  drawn 
from  both  kinds  of  evidence  before  reversing  its  decision. 

The  Court  are  of  opinion  that  the  judgment  is  invalidated  by 
the  defects  noticed  in  the  certificate.  The  plaintiffs  alleged  a 
long  proprietary  possession  of  the  ground  and  buildings,  which 
had  been  disturbed  by  a  late  decision  of  the  Criminal  Court, 
under  Act  IV.  of  1840.  The  two  parties,  who  had  been  made 
defendants,  separately  pleaded,  the  first,  that  they  held  posses- 
sion as  ryots  of  the  co-defendants^  and  the  latter,  Uiat  the  ground 
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and  buildings  were  their  own.  It  is  not  therefore  an  adjudica- 
tion of  the  point  at  issue  to  rest  the  reason  for  the  dismissal  of 
the  claim  on  the  ground  that  the  plaintiff^s  witnesses  had 
deposed  to  the  plaintiff  not  having  occupied  the  ground  for 
seventeen  years,  which  is  admitted  in  the  plaint,  unless  the  fact 
of  plaintiffs  total  dispossession  from  the  exercise  of  any  proprie- 
tary rights  in  the  thing  sued  for,  for  a  period  beyond  the  limita- 
tion, be  also  clearly  determined.  Into  the  consideration  of  this 
point,  the  question  of  the  original  title  need  not  enter. 

With  regard  to  the  second  point  in  the  certificate,  the  Court, 
on  perusal  of  the  decision  of  the  MoonsiflPs  Court,  find,  that, 
besides  the  oral  evidence  adduced  by  both  parties,  the  document- 
ary evidence  has  been  entered  into  in  much  detail,  and  that  a 
body  of  reasons  and  arguments  has  been  adduced  therefrom  at 
considerable  length  in  support  of  the  claim,  which  have  not  been 
disposed  of  by  the  Judge.  The  judgment  in  appeal  passed  in 
reversal  of  the  Moonsiff^s  decision  is  therefore  necessarily  imper- 
fect, and  is  annulled.  The  Judge  is  desired  to  replace  the  case 
on  his  file,  and  pass  a  fresh  decision  in  advertence  to  the  fore- 
going remarks.    The  stamp  will  be  refunded,  as  usual. 

The  20/A  September ^   1851. 
Present  i 


Ck.  W.  Bbobib,  "V  ,   ,  ^. 
f  J  H.  W.  Djun.,  i''"^^^*' 
LS,  S.  Brown,  Offg.  Judge. 


r  Special    appeal  from  the  decision  of 
Case  No.  208  of  1851.  \      6.  Blunt,  Esq.,  Judge  of  Allygurh, 

I     dated  %4dh  March  1851. 

TxsKARAM,  f  Plaintiff),  Appellant, 

versus 

Choonnbb  Lall,  (DefendantJ,  Respondent. 

This  suit  was  brought  for  the  recovery  of  a  balance  of  ac- 
counts in  some  money  transactions  between  two  firms,  in  which 
the  item  of  the  latest  date,  or  B«.  1,249,  was  debited  to  the 
defendant  in  plaintiff's  books  on  the  9th  Aghun,  1894  Sumbut, 
corresponding  with  the  Slst  November  1837.  The  statement 
in  the  plaint  is,  that  the  balance  was  borne  on  the  books  with 
interest  upto  the  30th  Kooar,  1896,  when  payment  was  demanded, 
and  the  debt  was  duly  acknowledged  by  the  defendant.  The 
suit  was  instituted  on  the  9th  November  1849. 

Defendant  admitted  that  business  had  been  carried  on  between 
them  from  1891  to  1894,  but  he  alleged  that  it  had  closed  in 
Bhadouy  1894|  corresponding  with  September  1837^  and  that  the 
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mccottnt  had  ^remained  tinaettled  from  that  period.  He  denied 
any  acknowledgment  of  the  debt^  and  pleaded  that  the  transac- 
tions and  accotint  fell  beyond'  the  limitation. 

The  Principal  Sadder  Ameen  held  the  acVnoirledgment  to 
have  been  proved,  but  proceeding  to  test  the  acconnts  from  the 
commencement  of  the  year  1894>  he  disallowed  some  items^  and 
gave  a  decree  for  Rs.  776-18-8^  the  balance  which  was  found  to 
be  due  in  the  last  entered  item. 

In  appeal,  the  Judge  recorded  his  opinion  that  the  suit  rested 
wholly  on  the  fact  of  the  acknowledgment  in  1896,  and  consider- 
ing it  not  proved  on  evidence,  he  dismissed  the  suit  under  the 
limitation  statute. 

A  special  appeal  was  admitted  to  determine,  whether  the  rea- 
sons for  dismissal  of  the  suit  were  correct. 

The  Judge  has  been  in  errOr  in  assuming  this  acknowledgment 
as  the  ground  of  aetion;  The  suit  is  for  the  recovery  of  the 
balance  of  i^  account,  which  is  represented  as  having  remained 
open  between  the  flrmi)  up  to  the  9th  Aghun  1894,  and  the 
acknowledgment  said  to  have  been  made  in  1896  is  adduced  as 
an  additional  proof  of  the  claim.  The  disallowance  of  this  proof, 
by  the  Judge,  does  not  disturb  the  ostensible  cause  of  action,  or 
invalidate  the  decree'  of  ihi  Principal  Sudd^  Ameen's  Court, 
which  is  confined  to  the  single  item  of  the  account  within  the 
limitation^  dating  it  £rom  the  9th  November  1837,  and  the  weight 
that  may  be  due  to  any  conclusions  from  the  evidence  to  the 
acknowledgment  will  be  best  considered  in  the  decision  on  the 
merits.  The  Coui^t  accordingly  overrule  the  reasons  for  dis- 
missal assigned  in  the  judgment^  and  remand  the  case  to  the 
Judge.  The  stamp  will  be  refunded,  and  the  costs  charged 
as  usual* 
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T%e  2indBepietnbisr,  1851. 

fA.  W,  Beobib,  Vr,,j^. 
Freseni:  \  H.  W.  Dra^e]  ^''^ff^^ 
LS.  S.  Brown,  Offg.  Judge. 

CRefftdar  appeal  from  the  decision  of 

n -* -KT^  004.      /-ittKn     ]•    Buzee-ood-deen  Khan,  Principal  Sud"' 
Ca8«  No.  384  ot'1850.  |     ^^^  ^^^  ^^.  ^^.^^^^^  ^^^  j^^^ 

L     u4tf^rtt«f  1850. 

GffTBBft  Sin6h  and  oTHEEd,  (PltAntifftJ^  Appellants^ 

versus 

Bhojkaj  and  others,  (heirs  of  Sookram  and    IIbera  Singh) 

Motes  Laxl  and  Jowahir  Singh,  (heirs  of  Man  Singh)  ANb 

Bhaoberut,  Komanee  and  others,  (Defendants), 

liespondents. 

(Thelast  chutt  of  dcfendattts,-proprietoT8  of  a  3  biswafc'lS  b^8-^ 
wahseor  share  iti  the* moueah,  are  impleaded  m^relj  pifir  formd.) 

Claiv,  to '  be^  put  in  possessitm-  of  1 6  biswahs  ^  5  '  bis wanrse^ 
of  moazah  Ratveid,  p^rgonnah' CWel;  zillih  Ailyguih,  by  eject-' 
ing  Motee^  Lidl^nd  Jowahtr  Singh,  deseeddaiitsT^fM&n  Singly 
who  w&s  placed  in  possesmon  of  the-  village  in''  snecession'to 
Sookram  and  Heefa  Singh;  the  latter  hafrrhg  obtdined  ^po^sesshm' 
in  virtue  of  an  order  passed  by  the  Judge  of  Allygui4i,  ott  30th  * 
May  1827;  and  to  recover  Rs.  8,820-15-6,  surplus  prooeeds  of; 
the  moxraab,  after'  due  satisfaction^  t>f  twd  decrees,  aniounting/to 
Bs.  5,881*18*5.     Pull  value  of  claiurBs.  11,795-10-5. 

The  plaint  sets  forth  that  GHiyber  Singh  and 'o^ers  are  entiM 
tied,  as  of  hereditftrj^  right,  tol6  biswirhs  5bisWaii8ees  in  mouslth'^ 
Rttneal.-  Ih  1827,  two  decrees  were  ptit  in  foiro  a^inlt  th6  an- 
cestors of  the  plaintiffs,  one  had  b^  Sookram  and  Ueera*  Singh, 
(ancestors  of  Bfaojraj  and  others)  for  Rs.  3,182-6-2;  and  another 
had  by  Moteeram,  Luchmun  Singh,  and  Chottur-  Sin^  for 
Rs.  2;189-7-8.  So<^hmi  and  Heera  Sin^  agreed  td  pay  the 
amodnt'of*  the  decree  hfeld  by  Moteeram  and  other*,  and  prayed 
to  be^mt  in  poss'essidn,  till  satisfaction  of  the  two  decrees;  of  the 
whole- moumh,  all  of  it  being  at^  the  time  the-  j^operty  of  the 
plaintiffis.  llie  Judge,  by  an  cmler  dated  30tfa'May  1^27,  sanc- 
tioned" tfais^  arrangenlent,»  and  {iossessien  wa^  ntkde  over  to 
Sooknhn  atnd  Htera  Sin^^on-the  understanding  and  condition 
that 'the  properly  should  be  re*delivered^tathe  owners;  whenever 
the  ahidufit'of  the  decrees^  should^'have  beeti^made  gobdfrom  th^ 
pfoeeedi^  M&nSihg^,  having  misatisfiedtJnnfs^aaitinst^Sookilk^ 
and  HeerarSififPij'Bttdceed^d^'dir  lOib'Mfnich'  18SS,  to  poffisessioii 
^  file  mooialr  xuldef  aH^  ossignntent  by  Sooknoii  amd  Heera 

Digitized  by  V^OOQ IC 


386 

Singh^that  is  it  to  say^  M&n  Singh  accepted^  in  satisfaction  of  ibe 
debt  due  to  him  by  Sookram  and  Heera  Singh^  the  lien  on  the 
property,  which  the  latter  held.  Subsequently,  Bhageerut  and 
others  claimed  a  3-biswah  1 5-biswansee  share,  got  a  decree  for 
it,  obtained  possession,  and  drew  proportional  profits.  The 
plaintiffs  aver  that  they  have  frequently  solicited  a  settlement 
of  accounts,  but  those  in  possession  have  found  their  occapancy 
of  the  estate  too  profitable  to  be  relinquished :  at  length,  howercr, 
on  consulting  the  nikasees,  the  plaintiffs  have  clearly  ascertained 
that,  after  satisfying  the  decrees,  a  surplus  balance  exists  in 
their  favor,  amounting  to  Rs.  8,820-1  B'^e,  wherefore  they  claim 
possession  of  the  property  and  payment  of  the  aforesaid  sum. 

The  descendants  of  Sookram  and  Heera  Singh  reply,  that  a 
large  balance,  on  account  of  interest  only^  was  due  to  Socdcram 
and  Heera  Singh,  when  possession  was  transferred  to  Mftn  Singh, 
and  is  due  to  this  day.  The  village  was  made  over  to  MAn 
Singh  in  1244  Fuslee,  and  the  plaintiffs  are  not  in  a  condition 
to  sue  for  re-establishment  in  possession  till  both  principal  and 
interest  of  their  debt  are  paid.  The  plaintiffs  have  passed  by 
without  notice  the  very  important  order  by  the  Judge  dated 
19th  June  1827,  which  is  subsidiary  to  his  former  order  of  the 
80th  May,  and  which  distinctly  provides  for  payment  of  interest 
as  well  as  of  principal.  An  account  is  tendered  by  these  defend- 
ants, showing  that  a  balance  of  Rs.  8,984-4  is  still  claimable 
from  the  plaintiffs,  on  account  of  interest,  exclusive  of  the  nn^ 
paid  principal. 

It  is  replied  by  Motee  Lall  and  Jowahir  Singh,  representa- 
tives of  M&n  Singh,  that  in  no  single  year  was  there  a  sufficient 
sum  realized  from  the  mouzah  to  meet  even  the  demand  of 
interest,  to  say  nothing  of  the  principal,  and  that  nearly  Rs.  3,500 
are  due  to  them  in  the  shape  of  interest,  besides  the  interest 
claimable  by  the  heirs  of  Sookram  and  Heera  Singh.  Tlie 
Judge,  on  the  30th  May  1827,  gave  his  countenance  to  the 
arrangement  above  described,  assigning  three  reasons  for  so 
doing;  Istly,  the  decree  of  Moteeram  and  others  would  be  satis- 
fied; 2ndly,  the  decree  of  Sookram  and  Heera  Singh  would  be 
satisfied ;  and  3rdly,  Sookram  and  Heera  Singh  were  formerly 
securities  for  the  zemindars,  and  would  pay  the  revenue  with 
punctuality,  so  that  the  revenue  department  would  also  be 
satisfied.  After  that,  on  the  19th  June  1827,  a  supplementary 
order  was  made  by  the  Judge,  directing  that  the  zemindars  be 
charged  with  interest  on  the  amount  of  the  decrees  against 
them.  Sookram  and  Heera  Singh  held  possession  from  1234  to 
1243  Fnslee,  and  to  them  succeeded,  in  the  last  named  year, 
M&n  Singh.  Whatever  small  profits  have  been  drawn  from  die 
estate  have  been  placed  to  the  account  of  interest^  an  aUowanoe 
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WM  ttade  to  the  plaintiff  of  Rs.  100  per  annum  from  1244  to 
1247^  and  of  Rs.  50  per  annum  afterwards,  on  the  recognition 
by  the  Court  of  the  right  of  Bhageerut  and  others  to  a  8-hiswah 
15-biswansee  share.  These  defendants  are  at  a  loss  to  com- 
prehend why  the  plaintiffs  should  institute  the  action. 

The  Principal  Sudder  Ameen  observed  that  no  dispute  exists 
M  to  the  fact  of  successive  possession  by  the  two  first  classes  of 
defendants.  It  is  shown  that  the  Judge  ordered  possession  by 
the  decreeholders  on  80th  May  1827,  and  shortly  sSter,  that  is^ 
on  19th  June  1827,  directed  that  the  plaintiffs  before  re-admis- 
sion make  good  interest  on  their  debt  as  well  as  the  principal 
thereof.  The  plaintiffs  allege  indeed  that  they  knew  nothing  of 
this  second  roobakaree,  but  it  is  conclusive  as  to  interest  never- 
theless^ and  the  charge  is  strictly  equitable.  Is  then  the  trans- 
action to  be  regarded  as  a  mortgage?  If  so^  all  that  remains  is  to 
adjust  the  accounts.  '  The  Principal  Sudder  Ameen  held  that 
the  property  was  pledged  just  as  property  is  pledged  for  the 
amount  of  a  bond,  and  the  Judge  havings  according  to  the  practice 
which  prevailed  in  those  days,  placed  the  defendants  in  posses- 
sion, the  case  must  be  dealt  with  precisely  as  one  of  mortgage.  The 
correctness  of  the  nika$ee$  is  not  disputed ;  these  give  an  amount 
of  receipts,  from  1827  to  the  present  time,  of  Bs.  86,687-9-3,  of 
which  Bs.  24,000  have  been  paid  as  Government  revenue,  and 
Bs.  2,008-18-9  have  been  set  apart  to  defray  village  expences. 
■The  lower  Court  refused  to  credit  the  defendants  with  the  amount 
they  professed  to  have  paid  by  way  of  allowance  to  the  plaintiffs^ 
or  to  give  them  any  thing  for  huq  ie/ueel,  and  having  adjusted  the 
accounts  on  the  principle  of  calculation,  which  is  applicable  to 
cases  of  mortgage,  decided  that  Bs.  4,260-12-9,  were  still  due  as 
interest  only^  exclusive  of  principal.  The  suit  was  therefore 
dismissed. 

It  is  contended  by  the  appellant  that  the  rules  which  bear  on 
mortgage  cases  cannot  be  made  to  extend  to  the  case  of  property 
made  over  to  a  creditor  for  the  more  effectual  recovery  of  a  debt. 
The  Judge  made  over  the  village  in  1827,  without  the  consent  of 
the  appellants,  and  ordered  that  the  amount  of  the  two  decrees 
should  be  made  good  from  the  profits,  after  deduction  of  malgoo- 
zaree  payments  and  village  expences,  and  it  was  further  ordered 
that  copies  of  the  order  be  given  to  both  parties,  that  all  disputes 
be  finally  set  at  rest.  This  then  was  no  mortgage,  for  it  is  not 
competent  to  a  Judge  to  mortgage  a  man's  estate  without  the 
owner's  consent;  in  mortgage  cases  a  transfer  takes  place  in  the 
Collector's  books,  and  no  transfer  took  place  here.  The  roobaka* 
ree$  drawn  up  on  the  occasion  of  placing  Sookram  and  Ueera 
Singh  in  possession  do  not^speak  of  any  mortgage.  In  the  exe- 
cution of  a  decree,  such  a  tUng  has  never  been  heard  of  as  the 
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deduotioii/ every  year^  of  ihemtevestifn  the  first  plaee>  the  bakuiM^ 
if  anji  beings  carried  to  credit  of  the*  principal^  and  if  ta  a  case 
like  the  preseDt^  the  rules  whieh  govern  mortgages  areapplied^  the 
satisfaction  of  a  decree  will  be  a  ^matter  of  exceeding  diffiealtj. 
The  appellants  urged  on  the  21st  March  1886^  that  the  deoeet 
had  b^  satisfied^  and  they  objected  to  the  possessitHii  by  Min 
Singh,  and'On  4tb  September  1841^  the  case  of  the  execotioa  of 
the -decree  of  Sookram  and  Ueera  Singh    was  struck  off;  if  this 
be  really  a  mortgage,  how  were  orders  sucb  a»  the  above  passed 
in  the  misceUaneous  depigment?  If  the  Settlement  prooeediag  of 
18th  January  1838  be  referred  to,    it  will  be  evident  that  the 
decrechelders  were  not  in  possession  as  mortgagees^  and  that  Urn 
Settlement  Officer  protested  against  the  notion  thiat  the  traasae- 
tio»  was'a  nyortgage  transaction.     The  jndgm^it  of  thePrinc^al 
Sddder  Ameen  is  not  consistent  with  itself:  at -first  he  did  not 
regard  the  caee  asone  of  mortgage,  and  afterwards  he  passed  aa 
orderat  variance  with  his  preliminary  roo^oifcaree  fixing  the  issixs 
under  Section  10,  Regulation  XXYL  of  1814^  and^on  14th  Angosl 
18&0/he«dei»ired  the  defendants  to  put  in  the  usuid^aoooantsani 
tsr  swee^  to  the- truth  of  thorns    Therooidbireex>f  the  19th  Joaa 
is  opposed^to  "that  of  >  SOtb  Mayi   In  'the-  fitet  there-is  ne  provisisB 
nfrade  for'  the  paymrent  of  interest,  it- is  net^even  alluded  to,  and 
must  assMfcdly^  ifany  new  order  were  to.  bepassed^  the  other  aide 
should  have. been  summoned;. in  thdcr ■  absence^  in  the  absenee  of 
e^en^'a^uotace-'to  them  toattend^theordear-^'tfae  19th  June  oaa- 
not^bea^va^  orders    The  present  award , of'  interest  is* made  in 
the  very  faee^of  the  original  deoreee^. which  disallowed  interest 
Bventof'therooi^aAdree- of  19th  June  be  regarded  as  valid,  (and  the 
af piellantst  coittend-  thatt  it^  cannot  bnc*  se*  regarded)    still  the 
interest  cannot' be  awarded  on  the  principle  followed  by  the 
Principal  Sudder  Ameen,  that  is,  on  the   principle  of  deducting 
emery  year- the  interest -from  the  main  debtj  and*  of  carrying  the 
balances,  if  any,  to  the  liquidation  of  the  main  debt;  for.  what 
dees  that  roo^itor^eef  19th  June  empower?  Simply  this,  interest 
is  to  be  charged  to*  the   zemindars,,  the  proceeds  of  the  estats 
faavini^  been  first  carried  to  account  in  payment  of  prinoipaL 
The  «kid^  made  ov€n*  the  property  to  help  the  satisfaction  of  the 
decrees,  tot  not  to  ruin  the  appellants;    If  the  interpretation 
putt  OB  the  Judge^sToe^Aaree  by  the  Brincipal  Sudder  Ameen  be  a 
right  cue,  the  release  oi  the  village  the  then  mkaMee$  and  jomma 
being  taken  into  conjideration^  was  an  utterly  hopelesa  matter; 
l%e  appellfimteuTge,  in  conclusion,  that  they  have  beea'wrtmgly 
obarged  with  the  costs*  of  the  feea of  three  vakeels,  wii^reas  the 
coatstof  the  f^  of  only,  one  vakeel  should  have  becpi  charged; 

Motee  Lall  and^Jowahir  Singh  put^in^a  reply  tO'^e  appesli 
UbeyicontenditUattfae  ordea  oomglained  ofi  waa^made  a^theei^ 
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poren  desire  of  ihe  appellants,  thai  it  wmsiaaned  twtsntf-tiroi  years 
ago^  and  neter«aHed  in  qnestion.  -To  gire  a  property  to  another 
as  security  for  a  debt  and  to  mortgage  it^  are  one  and  the  same 
thiagi  and  it  is  a^mere  dispute  about  words-  to  eall  the  transact 
tion  in  this'instanee  any  thing  else  than  a  mortgage.  The  ap* 
pellants  cannot  point 'to  any  similar  oase  in  which  a  judgment, 
different  from  that  now  eome  to,  harbeen  passed.  >The-  respon- 
dents anbmit  that  Gonstraotion  868  may  be  acted  upon  with^pro- 
priety,  and  that  ten  per  oent.  on  account  oihaqi€h$eeh,  which  the 
lower  Coiirt'  has'disallowed)  ought  to  be  awarded  to  them.  The 
appellanta  could  not  haye^been  ignorant  of  the  order  of  19th 
June  1827^ seeing  that  no  public  officer  ever  does. what  affects 
ihe' interest  of  any^ without  making  an  intimation  to  him.  The 
order  of  19th  Jane  \b  not  opposed  to  that  of  the  30th  Mayy  if 
indeed  the  former  order « had  ruled  that  no  interest  sbonld  be 
charged^  and  the  latter  had  ruled  thatinterest  should  be  .charged, 
there  would  have  been  an  obvious  contradiction  ;^  not  so  at  all, 
when  that  which  is  omitted  in  an  earlier  order  is  rupplied  .by  a 
later.  'The»  appellants  have  not  drawn  the  due  distinction'  .be- 
tween an  order,  which  is  contrary  to  another,  and  ^  an  order  which 
is  merfJy  ^not  conformable  to  another.  Be  the  order^  however, 
good  or  bad^  it  cannot  be  interfered  with  after  the  lapse  of  aninre 
than  tiwlve  years.  » The  Judge  acted  on  the  principle  of  the  Cir- 
cular Order  of  11th  January  1889,  which  has  been  declared  by 
precedents  ^  this  Court  to  have  ft  retrospective  operation.  The 
J«dge  acted  for  the  benefit  of  the^  appellants;  he  took  oare  of 
tiieir  property. for  them,  and  they  ought  to  feel  grateful  fo^.his 
care. 

The  Court  are  of  opinion  that  the  rules  which  govern- cases  of 
formal  mortgage  cannot  with  propriety  be  referred  to  in-  disposing 
of  the  case  before  them^  the  incidents  ol.  which  are  altc^ether 
peculiar.  It  is  not  as  if  the  appellants  had  voluntarily  taken  up 
a  sum  of  money  from  the  respondents,  pledging  their  property  for 
the  payment,  andplacing  their  creditors  in  possession,  with  a  stipu- 
lation, as  is  frequent  in  cases  of  mortgage,  that  profits  should  be 
taken  in  lien  of  interest;  and  yet  the  lower  Co^irt  has  dealt  with  the 
case  as  if  the  subject  presented  itself  in  this  very  ordinary  shape.  On 
the  present  occasion,  the  original  decreeholders  did  not  seek  to 
avail  themselves  of  that  process  of  the  law  against  the  property  of 
their  debtors,  which  immediately  suggested  itself;  they  applied 
to  be  put  in  possession  of  their  estate  with  a  view  to  the  reco- 
very, from  the  proceeds  of  it^  of  the  amount  of  the  decrees:  to 
this  they  were  no  doubt  moved  much  less  by  any  considerations 
%A  lenity  towards  their  debtors,  than  by  considerations  of  what 
was  advantageous  for  t^emselves^  and  the  Judge,  it  may  be  pre- 
sumed^ waa  influcmced  by  detilre  to  get  ridrf  the  case  by  effectaag 
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a  settlement  of  the  claims  in  an  equitable  manner.  According^ 
ly,  on  the  80th  May  1827,  he  acceded  to  the  application  of  Sook* 
ram  and  Heera  Singh,  and  placed  them  in  possession,  to  be  yield* 
ed  up  to  the  proprietors  whenever  the  amount  of  the  decrees 
should  be  made  good  from  the  proceeds  of  the  estate.  It  is  en* 
dent  to  the  Court,  whaterer  may  be  said  to  the  contrary  by  the 
appellants,  that  this  arrangement  had  their  f  ull  conciurence,  that 
it  was  readily  accepted  by  them  as  a  beneficial  measure ;  it  is 
equally  clear  from  the  spirit  of  the  order  passed,  and  indeed  from 
its  letter,  that  no  charge  of  interest  was  contemplated  by  eitha 
party,  or  by  the  Judge,  and  that  the  latter  regarded  the  adjust- 
ment as  final,  subject  only  to  the  payment  of  the  gross  debt  from 
the  profits.  He  expressly  ordered  that  copies  of  his  proceeding 
be  given  to  both  parties  to  prevent  any  further  dispute  and  that 
the  papers  of  the  case  be  ''  dakhU  diufturf^  a  proceeding  such  ss 
this  Imtrs  no  affinity  to  a  mortgage.  It  is  quite  true  that,  on  the 
19th  June  following,  the  Judge,  at  the  instance  of  the  decreeholders, 
re-addressed  himself  to  the  subject,  and  ordered  that  interest  be 
charged  in  addition  to  the  principal ;  but  when  the  Court  look  to  the 
entire  failure  of  the  Judge  to  satisfy  himself  that  on  this  ocxsasion 
bis  order  was  founded  in  justice,  to  his  failure  to  refer  to  the  ori- 
ginal decrees,  so  as  to  assure  himself  that  he  did  not  contra- 
vene any  stipulations  therein,  to  invite  any  objections  which 
might  fairly  be  urged  by  those  agaipst  whom  his  order  was  di- 
rected, to  his  failure,  in  short,  to  assign  any  better  reason  for 
making  his  order  than  that  it  was  made,  because  it  was  asked 
for,  they  are  unable  to  recognise  the  validity  of  this  second  roo* 
bakaree.  It  is  therefore  left  to  the  Court  to  guide  their  decision 
by  principles  of  equity  with  reference,  generally,  to  the  rules 
which  govern  the  execution  of  decrees  for  the  payment  of  money. 
In  neither  of  the  original  decrees  is  future  interest  provided  for; 

but  the  Courts  are  empowered*  "  to 
*  m7?Par?.l!''  ^*^  ^*^    exercise  a  sound  and  equitable  discre- 

tion'^  in  awarding  interest  and  in  deter- 
mining the  rate  at  which  it  shall  be  awarded,  not  of  course 
exceeding  12  per  cent,  per  annum,  in  cases  in  which  '^  no  speci- 
fic stipulation  may  exist.^^  The  Court  believe  that  they  shall 
act  up  to  the  intent  of  the  above  Circular  Order,  and  shall  deal 
out  substantial  justice  between  the  parties,  if  they  adjudge  the 
appellants  to  be  restored  to  possession  of  their  share  in  the 
monzah  on  payment  of  simple  interest  at  the  rate  of  6  per  cent, 
per  annum,  on  the  amount  of  the  original  decrees.  They  pass  a 
decree  to  that  effect,  disallowing  the  claim  of  the  defendants  to 
huq  tehseel,  as  well  as  their  claim  to  any  deduction  on  account 
of  malikana  to  the  plaintiffs,  of  the  payment  of  which,  though 
certain  papers  are  filed  with  the  record,  which  purport  to  be 
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receipts  for  malikana  by  the  plaintiffs^  no  legal^  proof  whatever 
has  been  adduced^  the  authenticity  of  these  receipts  not  haying 
been  established  by  oral  testimony.  The  nikasee  papers  show 
that^  on  the  principle  of  calculation  above  laid  down,  the  plain- 
tiffs are  in  a  situation  to  claim  possession  with  wtuildi  from  date 
of  institution  of  suit  to  date  of  recovery  of  possession,  and,  fur- 
ther, to  demand  payment  in  money  of  Rs.  2,222-11-3,  on  account 
of  surplus  profits  drawn  by  the  heirs  of  M&n  Singh,  by  whom 
the  above  amount  is  hereby  declared  payable,  with  interest  at 
the  usual  rate,  till  final  realization  of  the  decree.  Order  is  made 
accordingly  in  reversal  of  the  judgment  of  the  Principal  Sudder 
Ameen. 

The  22nd  September,  1851. 

Present : 


f  A.  W.  Begbib,     T  y  j 
LS.  S.  Beown,  Ojffff.  Judge. 


{Special  appeal  from  the  decision  of  J.  P. 
Gubbins,  Esq.,  Judge  of  Deklie,  dated 
22nd  AprU  1851. 

BuLDBo  S/LHOT,  (Plaintiff),  Appellant, 

versus 

MussuMAT  KuRKBBMxrN  AND  OTHERS,  (Defendants),  Respondents. 

Thb  volume  of  the  printed  decisions  for  April  1851  supplies  the 
history  of  this  case. 

A  special  appeal  was  admitted  to  try,  whether  the  Judge  has 
or  has  not  confined  his  decision  to  the  points  at  issue  bef  ween 
the  parties. 

The  Court  find  that  the  Judge  has  decided  this  suit  on  grounds 
of  expediency  rather  than  of  right.  He  has  merged  the  functions 
of  the  Judge  in  those  of  the  arbitrator.  The  simple  question 
was,  whether  the  newly  opened  window  "looking  right  into 
the  door  of  the  plaintiflPs  upper  rooms''  constituted  a  nuisance 
and  whether,  consequently,  the  plaintiff  could  claim  its  removal 
by  an  order  of  the  Civil  Court.  On  the  decision  of  this  point 
in  the  plaintiffs  favor  or  otherwise,  according  to  the  evidence 
adduced,  must  it  depend  whether  the  window  be  closed  up  or 
suffered  to  remain  as  it  is.  To  order ''that  it  be  moved  a  little 
to  the  nght  side'*  is  to  come  to  a  decision  foreign  to  the  issue 
tendered. 

The  Court  reverse  the  decision  of  the  Judge,  and  remand  the 
suit  to  him  thathe  retry  it  with  reference  to  these  remarks. 
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Pre$eni: 


f  A.  W.  Bbobib,!  •  • 
LS.  S.  Bkown^  Offjf.  Judi 


Bkown^  Offff.  Judge. 

especial  appeal  from  the  dmHsion    €f 
Cass  No.  165  of  1851.4      G.  Blunt,  Esq.,  Judge  of  AUygurh, 

I     dated  net  Mag  1851. 

BiND&ABUN^  (Defendant),  Appellant, 

venue 

MooRLBKDHUR  AND  OTHERS^  (PlamtiffiJ,  Respondents. 

Skb  the  printed  decisions  of  the  Zillah  Courts  for  the  particu- 
lars of  this  case. 

A  special  appeal  was  grated  to  try^  whether  the  Judge  has 
rightly  undcMtood  the  principle  which  it  was  intended  to  lay 
down  by  the  precedent,  dated  23rd  September  1850,  Gowal  Dass, 
defendant^  appellant,  versus  Sooraj  Pershad,  plaintiflF,  respondent 

The  decree  of  the  Judge  having  l^en  made  principally  to  rest 
on  a  point  other  tt\an  that  raised  by  the  certificate,  the  pourt  are 
not  called  on  to  interfere  with  th^  .particular  decision.  But,  with 
reference  to  the  Judge's  remarks, ''  the  plea  that  the  full  amount 
of  purchase  money  has  not  ^been  received^,  evemif  established, 
would  not  invalidate  the  deed,  vide  Sudder  Dewanny  Adawlut's 
decision,  23rd  September  1850,"  the  Court  are  led  to  believe  that 
the  Judge  would  make  too  strict  an  applicatioi^  to  th<Q  commer- 
cial usage  of  this  country  of  a  principle  of  English  Law  referred  to 
in  the  above  precedent.  The  Court  did  ^ot  intend  to  rule  bj 
that  judgment  that  it  is  not  a  matter  for  enquiry  whether  the 
full  purchase  monqy  has .  been  paid  or  not,  and  that  a  plaintiff 
must  necessarily  obtain  tt  d,ecree  /or, possession  of  the  thing  sold 
even  on  irresistible  demonstration  that  complete  payment  has 
not  b^n  m^e, ,  provided  only  that  the  genuineness  of  the  deed 
be  established.  It  ia  expressly  declared  in  the  precedent  that 
'^  deeds  may  in  some  cases  be  avoided  by  objections  relating  to 
the  consideration  on .  which  they  are  founded,,  or  to  the  want  of 
consideration,  but  generally  spiking,  the  delivery  of  the  deed 
evidences  the  completeness  of  the  trimsaction."  .  A  power  of 
enquiry  into  the  fact  of  complete  payment  or  not,  according  as 
it  may  be  occasion  to  make  it,  and  of  conforming  their  decision 
to  the  result  of  that,  epquiry,  ia.v^iited  in  the  Courts  in  all  cases. 
The  passage  extracted  from  the  writingstif  a  jurirt  ^  held  in  esti- 
mation by  English  Xl^wyer8/^.  may,.. the  Cooirt  apfurehend,  have 
had  the  effect  of  misleading  the  Judge  to  some  slight  extent. 
That  passage  was  not  set  forth  aji,  containing  a  fixed  and  absolute 
rule  for  adoption  by  th^ .  jiadipM.  tribunals^  of  this  country,  but 
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as  indicative  of  a  principle  which  has  been  recognized  as 
sound  by  the  law  of  England^  and  which  is  sufiBciently  broad  to 
allow  of  its  occasional  adaptation,  with  dne  advertence  to  the 
circomstances  of  each  case,  to  the  judicial  system  of  British 
India. 

The. Court  dismiss  the  appeal. 

The  22nd  September,  1851. 

S.  S.  Bbown,  Offg.  Judge. 

"Special  appeal  from  the  decision  of 
Task  No  182  ftp  1851  J  Kureemroollah  Khan,  Pnncipal  Sud- 
Cask  No.  Ib2  of  1851.^      derAmeenof  Jgra,  dated  2mMarfih 

^     1851. 
NuNNoo,  fPlaintiffJ,  Appellant, 
versus 
FuTTBH  SiNOH,  (Defendant),  Respondent. 

The  plaintiff  sued  Jowree,  brother  of  the  defendant,  Futteh 
Singh,  on  a  bond,  and,  on  5th  April  1847,  obtained  a  decree.  In 
execution  thereof,  certain  land  was  pointed  out  as  that  of  the 
party  cast;  but  the  sale  was  stayed  on  the  oozurdaree  of  Futteh 
Singh,  who,  it  appeared,  held  jointly  with  his  brother  Jowree,  the 
whole  of  the  land  against  half  of  which  the  process  of  sale  was 
aimed.  The  plaintiff  then  brought  a  suit  to  prove  that  the  land 
marked  out  for  sale  was  the  share  of  Jowree.  He  obtained  a 
decree,  which  was  upheld  in  appeal.  In  execution,  he  purchased 
the  share  himself  on  the  1st  March  1849.  He,  however,  failed  to 
obtain  possession,  hendb  the  present  action  against  Futteh  Singh, 
in  which  possession  of  the  share  is  not  alone  contended  for,  but 
also  the  recognition  by  the  Court  of  the  plaintiff^s  title  to  remove 
certain  buildings. 

The  Moonsiff  passed  a  decree  in  the  plaintiff's  favor  to  the  full 
extent  sought. 

The  Principal  Sudder  Ameen  nonsuited  the  plaintiff. 

A  special  appeal  was  granted  to  try,  whether  the  decision  of 
the  Principal  Sudder  Ameen  is  passed  in  conformity  to  judicial 
usage. 

The  Court  hold  that  judicial  usage  does  not  bear  out  the 
decree  of  the  Principal  Sudder  Ameen.  There  existed  no  neces- 
sity for  an  order  of  nonsuit.  The  Court  find,  from  the  Principal 
Sudder  Ameen's  decision,  that  he  does  not  deny  the  right  of  the 
plaintiff  to  possession  of  the  share  of  land  sued  for,  only  rejects 
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Us  clum  to  remore  the  buildingt.  Under  this  view,  itwasqutte 
open  to  the  Principal  Sudder  Ameen  to  modify  the  judgment  of 
the  Court  of  first  instance. 

As  it  appears  from  the  phm  of  the  groond  filed  with  the  reeord, 
and  the  statements  of  the  vakeels  of  the  parties^  that  posseisioa 
may  be  had  by  the  plaintiff  of  the  share  of  the  land  to  which  he 
has  been  adjudged  entitled  as  representing  Jowree,  without 
detriment  to^  or  interference  withj  any  of  the  buildings  which 
may  have  been  erected  on  the  land^  the  Court  decree  such  po^ 
session  to  him^  in  annulment  of  the  judgment  of  the  Principil 
Sudder  Ameen.  The  costs  of  suit  will  be  home  by  the  parties 
in  equal  proportions. 
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the  2^h  Niwefnber,  1851. 
r  A.  W.  Begbib,     \j^^^ 

LS.  S,  BftowN,  Offg.  Judge. 


{Regular  appeal  from  the  decision  of  Qizie 
Yar  AH  Khan,  Principal  Sudder  Ameen 
ofJounpore,  dated  28rd  May  1850. 

Baboo  Hubpxbshad  Sinc^h,  C Plaintiff j,  Appellani, 
versus 

P&EM800KH  alias  KUKOO  SiNOHy  (for  HIM8BLF  AND  AS  GUAR- 
DIAN OF  Ramsurun  Sinoh^  a  minor^  son  of  Mussumat  Gopal, 
deyeCf    dbcbasbd)^   Mubsumat  Pem   Koonwur^  (for   herself 

AND   AS   GUARDIAN   OF  DeVEEPERSHAD^   A  MINOR,  SON  OF   BuSSUNT 

Singh,  deceased,  (Defendants),  Respondents. 

This  is  a  suit  to  recover  Rs.  9,655-11,  being  the  amount 
of  a  decree,  with  interest,  costs,  &c.,  obtained  by  the  plaintiff 
against  the  defendant  Premsookh,by  the  sale  of  the  entire  mouzah 
of  Koroopore  Chumurha  Cheetapore,pti//ee  FursooporeandKhur- 
goopore,  and  half  of  mousah  Hingoolee,  and  five  and  half  dwelling 
houses,  situate  in  the  city  of  Benares,  and  to  annul  a  deed  of  sale  for 
the  above  property,  executed  in  favor  of  the  deceased  defendant,  M  us- 
sumat  Gopal,  deyee,  by  the  defendant  Fremsookh.  Plaintiff  states 
that  the  village  of  Nurinipore  bad  been  mortgaged  by  him  to  Deya 
Singh,  of  whom  the  defendants  are  the  representatives.  Plaintiff 
sued  for  the  redemption  of  the  mortgage  and  obtained  a  decree, 
with  Bs.  5,195-4,  wasUdty  on  the  4th  August  1845.  On  execu- 
tion being  taken  out  by  plaintiff,  the  defendant,  Premsookh,  made 
arrangements  for  the  alienation  of  the  property  above  specified, 
with  the  view  of  evading  execution  of  the  decree.  Plaintiff  applied 
to  the  Court  for  an  order  of  attachment,  but  before  this  was  ob- 
tained, the  case  of  execution  of  decree  was  struck  off  the  file. 
The  decision  of  the  Zillah  Court,  in  favor  of  plaintiff^  was  con- 
firmed in  appeal  by  the  Sudder  Dewanny  on  the  28th  November 
1846,  and,  on  the  2nd  December  1846,  Premsookh  executed 
the  byenamah  in  favor  of  his  sister,  Mussumat  Gopal,  deyee,  which 
it  is  tiie  object  of  the  present  suit  to  annul,  and  the  usual  mu- 
tation of  names  in  the  Collector's  raster  was  effected  without 
the  plaintiff's  knowledge.  On  the  2nd  April  1848,  plaintiff  renew- 
ed lus  application  for  the  execution  of  his  decree,  and  demanded 
the  sale,  by  auction,  of  mouzah  Karoopore,  on  which  Mussumat 
Gopal,  deyee,  appeared  as  objector  under  her  deed  of  private  sale. 
On  the  30th  June  1849,  the  Principal  Sudder  Ameen  admitted 
the  objection,  and  dismissed  plaintiff's  application  for  the  sale  of 
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the  moazah.  This  tnuisfer  to  MuflBunmt  Gvpal,  d^^^  the  plain- 
tiff afSrms  to  be  fictitious  and  coUuaive^  she  being  in  indigent 
circumstances^  and  altogether  dependent  on  her  brother,  Frem- 
sookh,  whose  actual  possession  remains  undisturbed  by  the  nomi- 
nal transfer. 

The  deceased  defendant,  Mussumat  Gopal,  deyee^  in  reply,  after 
making  some  objections  of  a  technical  nature,  which  it  is  unneces-. 
sary  to  advert  to,  stated,  that  as  the  property  in  question  had  not 
been  attached  under  the  provisions  of  Regulation  IL  of  1806, 
the  defeddmt^  Premsookh,  was  at  liberty  to  alienate  it,  and  had 
done  so  in  her  favor;  that,  moreover,  she  had  a  previous  lien  cm 
it,  in  the  shape  of  a  mortgage.  She  denied  her  alleged  indigence, 
and  declared  that  she  was  the  actual  possessor  of  the  property; 
Itnd  positively  repudiated  the  imputation  of  fraud  and  collusion 
oast  on  the  transaction  by  the  plaintiff. 

The  defendant,  Premsookh,  also  denied  that  there  was  any 
fraud  in  the  transfer  to  Mussumat  Gopal,  deyee.  The  defendant, 
Mtissumat  Pern  Koonwnr,  disavowed  all  interest  in  the  matter  in 
dispute. 

The  Prineipal  Sudder  Ameen  dismissed  the  suit,  on  the  follow- 
ing grounds.  He  observed  that  the  point  for  consideration  was, 
whether  the  transfer  of  the  property  made  by  the  defendant,  Prem* 
iookh,  to  the  defendant,  Mussumat  Gropal,  deyee^  was  collusive  and 
firaudulent  or  not?  It  appeared  to  him  that  no  such  fraud  or 
collusion  was  established :  the  plaintiff  bad  produced  no  satisfac- 
tory evidence  to  make  good  this  assertion :  he  had  failed  to  prove 
in  the  original  ease  the  alleged  intention  of  the  defendant,  Prem- 
sookh, to  alienate  the  property:  the  copy  of  the  rooMcaree  of  the 
Principal  Sudder  Ameen  under  date  30th  June  1849,  in  the 
Miscellaneous  Department,  did  not  benefit  plaintiff.  The  Princi- 
pal Sudder  Ameen  expressed  his  dissatisfaction  with  the  evidence 
adduced  by  plaintiff  to  prove  the  indigence  of  Mussumat  Gopal, 
deyee^  and  the  continued  possession  of  the  property  by  the  defen- 
dant, Premsookh.  On  the  other  hand,  the  possession  of  Mussumat 
Oopal,  deyee,  was  proved  by  the  copies  of  revenue  vouehera  filed 
by  her.  Re  attached  no  weight  to  the  copy  of  petition  of  Prem- 
sookh and  Pem  Koonwur  filed  by  the  plaintiff.  He  discredited 
the  evidence  of  plaintiff's  witnesses,  who  deposed  to  Premaooldi 
having  admitted  to  them  the  collusive  nature  of  the  transfer. 
The  mere  fact  of  Mussumat  Gopal,  deyee,  being  the  sister  of  the 
defendant,  Premsookh,  was  not  sufficient  to  establish  the  allega- 
tion of  fraud :  as  no  attachment  under  Regulation  11.  of  1806 
had  taken  place,  the  defendant,  Premsookh,  was  at  liberty,  accord- 
ing to  Oonstruction  No.  588,  to  alienate  his  property,  and  the 
transfer  thus  made  by  him,  to  Mussumat  Gopal,  deyee,  was  not 
liable  to  be  annulled. 
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From  this  deciaiou  the  plaintiff  appealed*  ThA  dpfeadant, 
Massumat  Gopal,  deyee,  alone  appeared  to  defend  the  appeal^  but 
before  the  ease  was  brought  to  a  h^ariug^  she  died>  leaving  a 
son  (an  infknt).  Additional  notices  were  issued  for  the  appear- 
ance of  her  representatives^  but  none  coming  forward^  the  casf) 
was  this  day  heard  ex  parte. 

The  Court  are  unanimous  in  disapprdving  of  the  decision  of 
the  Principal  Sudder  Ami^n.    They  are  fuUy  satisfied^  in  opposi- 
tion to  the  opinion  expressed  by  him^  that  the  transfer  of  the 
property  to  Mussumat  Gopal>  (feyee  was  nominal^  collusive^  and 
fraudulent,  the  object  being  to   place  the  property  beyond  th^ 
reach  of  the  Civil  Court  in  execution  of  the  decree  obtained  by  the 
plaintiff  against  the  defendant,  Fremsookb.    The  near  relationship 
of  the  male  and  female  defendants,  the  improbability  of  such  a 
transfer  being  made,  bond  fide,  on  account  of  liabilities  to  the 
deceased  husband  of  Mussumat  Gopal,  deyee,  fifteen  or  sixteen 
years  after  the  decease  of  that  person,  the  pen-production  of  the 
alleged  pre-existing  mortgage,  referred  to  in  the  deed  of  salq, 
in  any  Court  or  at  any  period,  either  past  or  present,  the  non- 
enforeement  of  the  usual  process  of  dakhil  kharij,  or  mutation 
of  names,  in  the  malgoogaree  Register,  on  the  occurrence  of  the 
m(Hrtgage,  the  fact  of  the  deed  of  9a}e  to  Mussumat  Gopal,  4eyee^ 
being  daited  mUy  four  day^  subsequent  to  the  decree  obtained  by 
plaintiff  against  her  brother,  the  confirmation,  by  the  event,  of 
the  plaintiff's  expressed  apprehension,  during  the  pendency  of 
tibue  auif,  as  to  the  transfer,  are  all  indicative  of  the  collusive 
nature  of  the  transaction.     The  reasoning  of  the  Principal  Sudder 
Amefii,  jn  ^iipport  of  the  contrary  opinion,  is  weak  in  the  ex- 
treme.    H#  would  seevi  to  be  of  opinion  that  the  mere  fact  of 
a  prohibitory  order  not    having  been  issued  by  the  Court  is 
fs^^6«i»fk%  to  giy^  validity  to  transfers  made  by  defendants  of 
their  property.     Such,  however,  is  not  the  intent  of  Construction 
]^o.  588,  which  contemplates  that  the  trausfers  hall  be  bond  fide, 
and  »ot  obnoxious  to  the  suspicion  of  fraud  or  collusion.     Such 
caseather^  perhaps  may  be;  but  the  present  does  certainly  pot 
cowe  within  that  category.    It  would  be  diilicuU,  if  not  impos- 
silMe,  in  most  cases,  to  obta^i  direct  evidence  of  fraud;  pre- 
4umpiive  evidence  must  ordinarily  be  sought  for,  and  stronger 
presiMPptLve  proof  of  fraud  than  is  apparent  in  the  present  cas^ 
could  not  well  be  had.    The  Court  see  no  reason  to  doubt  the  corr 
reetiieas  of  the  opinion  delivered  by  the  Principal  Sudder  Ap^een  ii^ 
)hs  rooiakaree,  dated  &Qth  June  1849,  wherein  he  says  ^^iiisquitj^ 
dfor  that  the  defendant  (Premsookh)  has  made  this  transfer  to  hip 
lister  with  the  Fiew  of  protecting  his  property  from  the  decree- 
holder.'^  As  to  the  kereianamabi,  dakhilas,  &c.  filed  by  the  defend^ 
Ants,  th<9  Court  attaoh  no  weight  to  them,  as  they  were  evidently 
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procured  to  give  a  color  of  reality  to  a  transfer^  whidi  ia  pal- 
pably unreal  and  collusive. 

For  the  above  reasons^  the  Court  reverse  the  decision  of  the 
Principal  Sudder  Ameen^  and  pass  a  decree  in  Cavor  oi  the  plain- 
tiff's claim. 

like  26th  November,  1851. 
Pre$eni:  A.  W.  Bsobis^  Judge. 

{Special  appeal  from  ike  deeieum  (f 
R.  J.  Tayler,  Esq.,  Judge  of  Jomh 
pore,  dated  10th  February  1851. 

LucHMUN  Dass^  (Defendant),  Appellant, 

versui 

BvoBUNs  SuHAi  AND  OTHSBs,  (Ptamtiffs),  Reepondente. 

The  particulars  of  this  case  are  to  be  found  at  pages  13  and 
14  of  the  printed  decisions  for  Zillah  Jounpore^  for  the  current 
year. 

A  special  appeal  was  admitted ''  to  determine^  whether  the 
decisions  of  the  Judge  and  Principal  Sudder  Ameen  are  not 
imperfect^  inasmuch  as  they  have  determined  the  auction  sale  in 
execution  of  the  decree  obtained  by  the  appellants  against 
Thakoomarain  to  be  improper^  without  first  recording  any  opi* 
nion  regarding  the  validity  of  the  hibbehnamah  executed  by 
Thakoomarain  in  favor  of  Mussumat  Rut  tun  Koonwur^  from  whom 
the  plaintiffs  derive  their  title  by  private  purchase.'' 

The  Court  observe^  that  the  decisions  of  the  Zillah  Courts  are 
open  to  the  objection  stated  in  the  above  certificate;  neither  the 
Judge  or  Principal  Sudder  Ameen  has  gone  fully  into  the  ques- 
tion^ as  to  whether  the  hibbehnamah  executed  by  the  defendant, 
Thakoomarain^  in  favor  of  Mussumat  Ruttun  Koonwur  (his  wife) 
was  a  bond  fide  transfer  or  a  merely  fictitious  transaction,  arranged 
for  the  purpose  of  placing  the  property  of  Thakoomarain  beyond 
the  reach  of  his  creditors,  the  appellants.  Both  the  Judge 
and  Principal  Sudder  Ameen  seem  to  think  that  ostensible  pos- 
session on  the  part  of  an  objector  to  the  sale  of  property 
advertised  for  sale,  in  execution  of  decrees,  is  sufficient  to  bar  the 
sale,  and  they  have  overlooked  the  explanatory  Circular  Order  of 
this  Court,  under  date  21st  May  1847,  wherein  it  is  declared 
that  the  previous  Circular  Order  of  the  10th  June  1842  did  not 
''  contemplate  anything  but  an  actual  bond  fide  possession  (as  far 
as  that  could  be  summarily  ascertained)  under  a  title  adverse 
to  the  right  of  the  debtor,  and  therefore  such  a  right  as  would 
l)ar  execution  of  the  decree  obtained  ;  nor  was  it  intended  to 
deprive  the  Courts  of  Justice  of  that  discretionary  power  vested 
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in  them  to  decide  upon  the  fact  according  to  the  evidence  ad- 
duced, as  to  whether  the  claim  of  the  objector  rested  upon  an 
actual  and  band  fide  possession^  or  involved  merely  the  allegation 
of  a  fictitious  and  fraudulent  transaction/'  The  Court  further 
observe,  that  the  question  of  the  bond  fide  nature  of  the  transfer 
to  Mussumat  Ruttun  Koonwnr  would  have  been  more  perfectly 
tried  in  the  suit  No.  41,  brought  bythedecreeholders  and  auction 
purchasers  against  Mussumat  Ruttun  Koonwur  and  the  plaintiffs 
in  the  present  case,  to  obtain  possession  under  the  auction  sale. 
That  suit  was  instituted  on  the  21st  December  1848,  whereas 
the  present  cross-suit  was  not  instituted  till  the  2nd  June  1849, 
or  nearly  six  months  subsequent,  and  the  Court  do  not  under- 
stand on  what  principle  the  latter  suit  was  decided  first,  and  the 
decision  of  the  older  case  made  to  depend  on  the  result  of  the 
more  recent  one.  The  proper  and  obvious  order  for  hearing  has. 
been  reversed  by  the  Zillah  Courts.  For  the  above  reasons,  the 
Court  are  pleased  to  reverse  the  decisions  of  the  Judge  and 
Principal  Sudder  Ameen,  and  the  case  is  hereby  remanded  to 
the  latter  ofiBcer  in  order  that  he  may  pass  a  fresh  decision, 
having  first  disposed  of  the  other  suit.  No.  41,  in  which  the 
decisions  of  the  lower  Courts  have  also  this  day  been  reversed. 

7%e  26th  November,   1861. 
Present:  A.  W.  Beobie,  Judge. 

{Special  appeal  from  the  decision  of  R.  J. 
Tayler,  Esq.,  Judge  of  Jounpwe,  dat- 
ed lOth  February,  1851. 

LucHMUN  Dass  and  Pandb  Suntokhbam,  (Plaintiffs),  Appellants^ 

versus 

Mussumat  Ruttun  Koonwur  and  others,  (Defendants), 
Respondents. 

The  Judge^s  report  of  this  case  will  be  found  at  page  14  of 
the  printed  decisions  for  Zillah  Jounpore  for  the  current  year. 

A  special  appeal  was  admitted  "  with  reference  to  the  reasons 
assigned  in  my  certificate  of  this  date  in  the  cross-suit  of 
Bugbuns  Suhai  and  others,  plaintiffs,  respondents,  versus  the  pre- 
sent petitioners. '' 

With  advertence  to  the  reasons  assigned  in  the  separate  judg- 
ment this-day  recorded  by  the  Court  in  the  cross-suit  of  Rug- 
buns  Suhai  and  others,  plaintiffs,  respondents,  versus  Luchmun 
Dass  and  Fand£  Suntokhram,  defendants,  appellants,  I  reverse 
the  decision  of  the  Judge  and  Principal  Sudder  Ameen,  and  re- 
mand the  case  to  the  latter  officer  to  be  dealt  with  in  the  manner 
indicated  by  the  judgment  referred  ta 
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7%e  29ih  November,  1851. 

fA.  W.  BsoBit,  \  T  J 

Pre$eHi  U  H.  W.    Diaki,       /  "^^^^^ 
[^8*  S.  Bbown^  Qffg.  Judge. 


{Bpeeial  nppeal  from  the  decision  of  G. 
F.  Harifey,  E$q.,  Judge  of  Caumpore, 
dated  16ik  DeeeuUer  1851. 

Outw  AYiv  <nnEm,  fPtdii^iff^ J,  Appdkmt$, 

vertuB 

Thakoorpbbshad  and  othbkii  CDefendeadt),  itespondenis. 

The  printed  roltime  of  the  2«illak  Decisions  giyes  the  historf 
of  this  case. 

A  special  appeal  was  anowed  to  try,  ''whether  the  Teasone 
assigned  by  the  Judge  for  dismissing  this  suit  nnder  the 
limitation  law  are  sound  or  not;  also^  whether  the  Judge's  order 
in  regard  to  costs  is  not  incorrect^'' 

The  Judge  has  niled^  that  as  the  matter  leally  to  be  tried  is 
contained  in  the  supplemental  plaint^  and  as  the  date  of  filing 
that  plaint  brings  the  suit  undw  the  law  of  limitations^  the 
suit  cannot  be  heard. 

The  Court  do  not  concur  in  this  view.  The  date  of  institution 
of  the  suit  is  to  be  counted  from  the  date  of  the  original  plaint 
If  the  amended  plaint  had  been  found  materially  to  alter  the 
original  declaration^  there  might  indeed  be  a  ground  for  nonsuit, 
but  none  whatever  for  dismissing  the  suit  under  the  law  of 
limitation.  A  supplemental  plaint  can  in  no  case  fall  within 
that  law. 

The  Court  observe,  incidentally,  that  the  Judge  is  further 
wrong  in  Mating  that  he  affirms  ihe  order  of  the  Court  of  first 
instance.  That  Court  nonsuited  the  plaintiffs,  whereas  the  Judge 
has  dismissed  the  ^lairn  altogetilier. 

The  case  is  sent  back  to  the  Judge's  file,  that  he  le-try  it  with 
advertence  to  these  obe^rratMns.  The  order  of  remand  renders 
it  unnecessary  for  the  Court  to  enter  upon  the  seccmd  pointy  no- 
ticed in  the  eertifioate  of  epecial  appeal. 
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Tke  29th  November,  1851. 

{A.  W.  Beobic.I  t  ^  ^ 
H.    W.    DEANBij-^'*''^^' 
S.  8.  Brown,  Ojg^g.  Judge. 

fBpeciai  4ippeal  from  the  decision  of  O. 
Cass  No.  196  of  1851.  V      Blunt,  Esg.^  Judge  cf  AUj^gurh,  dated 

I     n9t  May  1851. 
DooNGUR  Singh,  (Plaintiff),  Appellant, 
verms 
GoLAB  AND  OTHERS,  (Defendants),  Respondents. 

Thb  particulars  of  this  case  are  to  be  found  in  the  printed 
volume  of  decisions,  in  the  aconstomed  place, 

A  special  appeal  waa  admitted  to  trjr,  -whether  the  Judge  %a8 
right  in  dismissing  the  entire  claim  ii  the  plaintiff  ae  faUisg 
under  statutory  hfor;  t^t  is  to  fiay,  whether  ^tihe  plaintiff  ifl  not 
entitled  to  a  decision  on  the  merits  in  vespect  to  the  instalmettta 
claimable  within  twehre  years  frotn  the  date  of  suit. 

The  Court  find  the  dismission  of  the  clidm  by  the  Judge,  mokAeac 
the  limitation  law,  on  the  ground  that  no  payments  are  thown 
to  have  been  made  to  the  plaintiff  in  1887,  or  more  than  twelve 
years  prior  to  the  institution  of  the  suit,  to  be  erroneous.  In 
the  words  of  the  Judge,  '^  the  terms  of  the  bond  are,  that  ikm 
amount  of  it  shaH  be  liquidated  by  instalflientfl  extaobding  over 
twelve  years,  beginning  from  1885 ; "  woA  the  Judge  goes  on  to  wxite 
thaf  in  the  event  of  failure  to  pay  anyone  kist,i,he  ^plaintiff  would 
recover  the  full  aaaount  of  the  bond  .at  -onee,  with  inteoreat/^  Bf 
this  is  evidently  meant  not  that  the  ptaintiff^s  failure  to  si»e  .^n 
the  occasion  of  a  Inreaeb  of  cemtraet  would  have  the  effect  of 
extinguishing  his  claim;  but  that  the  breacb  o£  contract  moM, 
empower  him  to  demand  the  whole  fmm  .at  once,  if  he  ehoae  io 
demand  it,  without  waiting  tiU  the  instalments  mig^t  beoMtte 
due«  On  the  Judge's  own  showing  many  of  the  instalments 
are  payaUe,  under  the  bond,  within  twelve  years,  calculated  irom 
the  date  on  which  the  snit  has  been  brought;  in  recqpect  to  thoiO 
therefore,  the  plaintiff  is  entitied  to  a  decasloa  en  the  meriils. 

The  Court  remand  the  suit  fsr«e4riil  with  reference  ilo^te 
abofe  remarks. 
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The  29th  November,  1851. 

{A.  W.  Bbobib,!  ,^^ 
S.  S.  Brown,  C^g.  Judge. 

CRegular    appeal  from  the  decision,  of 

Cabe  No.  162  of  1850.   J      ^^i  ^^f^,  ^^f^^  AddMonal 
v/ABs  i  u  xv^  ur  jouv    -^      Principal  Sudder  Ameen  of  Aztm- 

L    gurh,  dated  bth  July  1850. 

Clauds  Hamilton  Brown^  attobnbt  of  M.  Sandsb,  Adminis- 
trator General,  (Defendant),  Appellant, 

versus 

Btnee  Lall  and  Ram  Lall,   fPlaintiffsj,  Respondents. 

This  is  a  claim  to  possession,  by  removal  of  the  attachment 
under  which  it  is  at  present  held,  of  the  talooqua  Buglee  Pinjra, 
pergunnah  Mahomedabad,  and  to  recover  Rs.  5,486-12-6,  collected 
from  the  property  while  under  attachment,  by  reversal  of  orders 
of  Principal  Sudder  Ameen  of  6th  December  1841,  of  Additional 
Principal  Sudder  Ameen  of  9th  June  1849,  of  Principal  Sudder 
Ameen  of  12th  September  1849,  of  Additional  Principal  Sudder 
Ameen  of  12th  November  1849,  and  of  the  Sudder  Dewanny 
Adawliit  of  6th  December  1849.  The  full  value  of  the  claim  is 
Rs.  7,506-126. 

The  plaint  sets  forth  that  John  Stonehouse,  of  the  firm  of 
John  and  George  Stonehouse,  sold  to  the  plaintiff  the  talooqua 
for  Rs.  18^000,  put  them  in  possession,  and  proposed  to  the 
Collector  the  usual  transfer  of  names.  The  plaintiff  paid  the 
Government  kist  for  November  1841,  and  obtained  receipts  from 
the  tehseeldar.  One  Hardie,  lately  deceased,  who  had  been 
engaged  in  a  lawsuit  with  Stonehouse,  put  in  on  6th  December 
1841,  a  petition  for  attachment  of  the  property  under  R^ula- 
tion  II.  of  1806,  and  the  talooqua  was  attached  accordingly 
notwithstanding  that  the  plaintiffs  remonstrated.  On  the  26th 
April  1843,  Hardie's  suit  was  decreed  in  his  favor,  and  it  was 
noted,  by  the  Judge  deciding  it,  that  as  a  regular  suit  by  the 
plaintiffs  was  then  before  the  Court,  a  fitting  order  in  regaird  to 
the  attachment  would  be  passed  in  due  time.  The  suit  to  which 
the  plaintiffs  refer,  as  brought  by  them,  was  instituted  on  the  9th 
May  1842,  the  defendants  being  Stonehouse,  Holroyd  (who  had 
purchased  the  talooqua  at  a  Sheriff's  sale  on  the  Insolvency  of 
Stonehouse)  and  Fergusson  and  Co.  of  Calcutta,  who  professed 
to  hold  a  lien  on  the  estate.  The  claim  was  dismissed  on  the 
22nd  August  1848,  on  the  ground  that  a  suit  to  set  aside  a  Sheriff's 
sale  would  not  lie.    The  judgment  was  upheld  in  appeal,  but  it 
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*was  ruled  by  the  Sudder  Courts  on  28rd  July  1846,  that  a  suit  might 
"be  brought  to  try  the  validity  of  the  title,  by  purchase,  of  the  plain- 
tiffs. Whereupon,  the  plaintiffs,  on  the  17th  September  1845, 
brought  a  suit  against  Stonehouse,  and  got  a  decree  against  him ; 
the  Judge,  on  the  appeal  of  Holroyd,  who  intervened,  reversed 
this  decision.  In  special  appeal,  the  Sudder  Court  set  aside  the 
judgment  of  the  ZUIah  Court,  and  directed,  on  29th  December 
1847,  that  the  decision  of  the  Principal  Sudder  Ameen  remain 
in  force.  The  plaintiffs  applied  to  have  the  attachment  taken 
off,  but  were  informed  that  their  application  could  not  be  granted 
by  the  Court  until  they  had  obtained  a  decree  for  possession. 
After  some  further  litigation,  that  order  was  affirmed  by  the 
Sudder  Dewanny  Adawlut  on  the  6th  December  1849.  The 
plaintiffs,  having  already  obtained  a  decree  in  recognition  of  their 
title  by  purchase,  and  having  shown  that  the  estate  was  sold  to 
them  by  Stonehouse  before  the  attachment  in  the  suit  by  Uardie, 
consequently  that  the  alienation  by  Stonehouse  was  valid, 
demanded  to  be  put  in  possession  of  the  talooqua. 

The  defendant  replies  that  property  held  by  the  Registrar  of 
the  Supreme  Court  cannot  be  made  the  subject  of  litigation 
in  the  local  Courts  ;  that  the  talooqua  was  sold  by  order  of  the 
Supreme  Court,  and  bought  by  Holroyd,  who  has  not  been  made 
a  defendant  in  this  case ;  that  Hardie  was  not,  nor  is  defendant, 
(representing  Hardie),  the  real  owner  of  the  talooqua,  and  a  suit 
for  possession  as  against  them  is  untenable;  that  plaintiffs  admit 
that  they  sued  the  seller  and  the  auction  purchaser,  and  that 
their  claim  was  dismissed  on  22nd  August  1848.  It  was  dis- 
missed because  a  Sheriff's  sale  could  not  be  interfered  with,  and 
there  can  be  no  claim  to  possession  without  setting  that  sale 
aside.  To  the  plea  of  plaintiffs,  that  they  had  formerly  brought 
a  suit  to  prove  the  validity  of  the  sale  by  Stonehouse,  the  answer 
is,  that  that  was  not  a  suit  of  which  the  object  was  to  try  the  right 
of  Hardie  to  attach  the  auction  purchase  of  Holroyd.  The 
plaintiffs  sue  on  a  title  by  purchase  derived  from  Stonehouse,  ou 
the  19th  November  1841,  but  the  whole  property  of  Stonehouse 
was  at  that  time  under  pledge  for  a  bond  judgment  in  favor  of 
Fergusson  and  Co.,  and  could  not  therefore  be  alienated.  The 
plaintiffs  produce  no  deed  of  sale,  and  in  truth  no  sale  ever  took 
place.  The  deed  has  not  been  registered,  and  it  was  not  put 
forward  when  Stonehouse  applied  to  the  Collector  for  a  transfer 
of  names ;  the  sale  price  is  variously  stated  at  Rs.  8,000,  and 
Bs.  18,000,  and  it  is  a  fictitious  sale  merely  for  the  purpose  of 
depriving  the  heirs  of  Hardie  of  their  just  claims  against  the 
talooqua.  It  was  remarked  by  the  Additional  Principal  Sudder 
Ameen  in  his  order  of  9th  June  1849,  that  no  transfer  was 
effected  prior  to  the  attachment  in  Bardie's  case.    The  receipts 
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for  the  OoTernment  reTenuc  are  not  made  oat  in  the  naoMi 
of  tlie  plaintiffs^  but  in  that  of  Stoaekouse^  whose  dependants  the 
plaintiffs  formerly  were.  The  kyfeeut  <rf  the  qanoonfoe,  dated  ta 
February  1843,  makes  it  clear  that  jdaintiffls  did  not  obtain 
possession  in  virtue  of  their  bo  called  purchase.  On  the  inmtA' 
vency  of  Stonehouue,  the  pomasUa  of  pbintif  8  was  in  Galcnttay 
but  plaintiffs  did  not  come  forward.  Stonehoose  himself  wsn 
not  that  the  plaintiffs  had  any  claim,  but  that  tbs  estate 
under  a  lien  held  by  Fergusson  and  Co. 

The  Principal  Sudder  Ameen  observes^  that  the  objeetic 
taken  by  the  defendant^  to  hearing  the  claim^^saanot  be  sostaiaed, 
it  having  been  shown  that  the  Administrator  General  is  made  a 
defendant  only  as  the  representative  of  Hardte^  a  British  sulgeet, 
and  as  having  charge  of  his  «lfiDCts.  There  is  no  farce  in  tbe 
plea  that  Holroyd  has  not  been  made  a  defendant,  the  snii 
being  brought  to  tske  off  the  attachment  procured  by  Haidie. 
The  Principal  Sudder  Ameen  remarks^  that  in  the  preliminary 
roobakareej  drawn  up  under  Section  10,  Regulation  XXVI. 
of  1814,  five  points  were  set  down  for  consideration;  Ist,  was 
the  talooqua  sold  to  plaintiffs,  and  did  plaintiffs  get  possession  be- 
fore the  attachment?  2nd,  had  the  seller  at  the  time  of  sate 
the  right  to  sell?  8rd,  is  the  subfject  ma<^OT  of  this  soit  in- 
cluded in  any  previous  suit  by  plaintiffs  or  not,  and  is  tbe  suit 
barred  by  reason  of  the  dismission  of  the  daim,  which  jdaintiffi 
brought  against  Stonehouse,  Holroyd  and  Fergusson  and  Co. 
or  not?  4th,  should  the  miscellaneous  orders  sought  to  he 
rescinded,  be  rescinded  or  not?  §th,  are  the  iriainti&  entitled 
to  the  money  in  deposit  collected  from  the  estate,  or  not?  The 
Principal  Sudder  Ameen  then  refers  to  the  decision  of  Couit 
of  SOth  July  1846, — ^to  the  petition  of  StODchense  presented  to 
the  Collector,  in  which  the  sale  is  admitted, — ^to  the  fiftct  diat  thoo^ 
the  decision  in  favor  of  plaintiffs  was  reversed  by  the  Jndge, 
yet  it  was  upheld,  in  special  appeal,  by  the  Sudder  Court, — to  the 
petition  of  Stonehouse  on  32ttd  March  1842,  and  the  reply  4^  tiie 
representative  of  Uardie  on  the  4th  April  1846,  in  a  suit  bvou^t 
against  him  by  Holroyd, — to  the  depoeiti(ms  of  the  witnesses,  whose 
evidence  was  taken  on  4ih  November  1846, — to  the  fmal^ooztree 
receipts  of  4th  December  1841, — 'to  the  testimony  id  persons  mho 
conveyed  the  Gro?ernmeut  revenue  to  the  tehseeldar, — to  the  depo- 
sitions of  other  witnesses  on  the  2nd  and  4th  August  1843, — to 
the  intakhab  woiil  bakee  for  1249  Fuslee, — to  Ihe  jumma  khurdk 
for  1249  Fuslee, — and  collects,  from  the  above,  dear  proof  that 
Stonehouse  sold  the  talooqua  tothe  plaintiffs  onthe  19th  Novem- 
ber 1841,  and  that,  on  the  21st  of  that  month,  the  phitftiiB 
obtained  possession  of  it,  subsequently  to  which  possession  s 
"nzawul  was  appointed  in  the  case  of  Uardie^  under  am  ofder  of 
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Couirt  of  llth  JnQimrf  1842.  Stonehonse  being  propHetoT  on 
the  date  of  nsie,  nod  so  recorded^  and  no  order  for  attachment 
having  been  issued  up  to  that  time,  it  was  of  course  competent 
to  Stonehouse  to  alienate.  In  the  petition  of  the  insolrent  to  the 
Supreme  Court,  on  the  17th  May  1842,  it  was  stated  by  Stone- 
house,  that  all  his  property  had  been  made  over  to  Fergnsson 
and  Co.,  but  that  statement  was  incorrect,  the  talooqua  having 
been  sold  to  the  plaintiffs.  The  defendant  has  put  in  a  copy 
of  the  decree  of  22nd  August  1848,  and  also  of  the  amended 
plaint  of  the  plaintiffa  of  25th  April  1843,  but  these  documents 
do  not  help  the  defendant's  case,  inasmuch  as,  in  the  suit  refer* 
red  to,  the  plaintiffs  sued  to  set  aside  a  Sheriff's  sale,  and  though 
that  part  of  their  claim  was  disallowed,  yet  the  actual  sale  of  the 
talooqua  to  the  plaintiffis  was  shown  to  have  taken  place;  Hardie 
was  not  then  a  defendant,  and  the  suit  was  not  then  brought, 
as  it  is  brought  now,  to  take  off  the  attachment.  l%ie  r^obmkaree 
of  the  S udder  Cotirt,  produced  by  the  plaintiffs,  makes  it  evident, 
that  authority  was  given  to  try  the  validity  of  the  sale,  and  the 
Sudder  Court,  in  their  jndgment  of  29th  becember  1847,  have 
laid  down,  that  if  the  property  had  been  in  any  way  pledged  be- 
fore the  Sheriff's  sale,  liiat  sale  could  confer  no  right.  As  to  the 
miscellaneous  orders,  these  must  unqoestionably  be  set  aside, 
the  purchase  by  plaintiffs  and  their  possession  having  preceded 
the  attacbment ;  and  for  the  same  reasons  the  plaintift  are  fully 
entitled  to  claim  the  money  in  deposit  collected  from  the  talooqua. 
The  lower  Court  passed  a  decree  in  faTor  of  the  plain  tiffis^ 

It  is  pleaded  in  appeal,  that  no  deed  of  sale  is  forthcoming  or  ever 
Bad  existence.  No  application  by  Stonehouse,  either  to  the  Collec- 
tor or  the  Courts,  was  made  until  after  the  order  for  attachment  on 
6th  December  1841 ;  the  application  for  transfer  was  made  on 
the  18th  December,  and  there  is  no  reason  whatever  to  beKeve 
that  the  transaction,  as  between  the  seller  and  buyer,  was  so  mvch 
as  talked  of  before  that  date.  It  is  plain  that  up  to  the  period 
of  attachment  the  talooqua  belonged  to  Stonehouse,  and  that 
Stonehouse  did  no  more  than  pretend  to  have  sold  it,  and  as  not 
nntil  May  1842  was  any  objection  raised  by  plaintiffs  to  the 
attachment  by  Hardie,  this  fact  proves  that  there  was  no  previ* 
ous  possession  by  plaintiffs  nor  transfer.  Had  the  talooqua 
been  really  sold,  intimation  of  that  circumstance  would  have  been 
given  some  where  or  otber  prior  to  the  attachment.  Stonehouse 
alone,  not  the  plaintiffs  conjointly  with  him,  made  an  application 
for  transfer  on  18th  December  1841.  It  has  been  noticed  in  die 
Court's  judgment  that  the  sale  was  admitted  by  the  agent  of  the  Re- 
gistrar, representing  Hardie,  in  a  suit  brought  by  Hoboyd,  bnt  ntere 
allusion  to  a  sale  is  therein  made,  and  it  was  by  no  means  intended 
tobeassertedihat  the  salewai  a.doiK2>Meone..   With  respect  to 
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the  receipts  for  the  Goyemment  revenue  of  4th  December  1841^ . 
and  the  evidence  of  those  who  say  that  they  took  the  money,  it  is 
to  be  pointed  out  that  the  plaintiffs  are  not  mentioned  as  those 
who  paid  the  money,  nor  were  the  names  of  plaintiffs  ever  record- 
ed in  the  Collector's  or  the  putwarree's  register.  On  the  contrary, 
the  plaintiffs  are  shown,  by  the  proceeding  of  the  Principal  Sadder 
Ameen  of  the  9th  June  1849,  to  have  not  had  possession.  It  is 
wholly  beyond  belief  that  a  property,  said  to  have  realised  Bs.18,000, 
should  have  passed  from  the  hands  of  one  person  to  those  of 
another  without  a  registry  of  the  sale  deed,  without  the  existence 
of  even  a  trace  of  it.  It  is  not  from  any  documentary  evidence 
that  the  Principal  Sudder  Ameen  can  have  come  to  the  oondu- 
sion  that  the  plaintiffs  were  dispossessed^  when  the  attachment, 
ordered  on  the  6th  December  1841,  was  carried  into  effect 
on  11th  January  1842.  Further,  a  pertaa$inah,  addressed  by 
Stonehouse  to  his  karindah,  Anunt  Lall,  dated  28th  November 
1841,  shows  unmistakeably,  that  no  transfer  had  at  that  time 
taken  place,  and  that  Stonehouse  was  in  full  possession.  The 
case  of  the  plaintiffs  having  been  formerly  dismissed,  in  which 
they  sued  llolroyd,  Stonehouse  and  Fergusson  and  Co.,  it  is  not 
capable  of  revival;  to  change  only  the  name  of  a  defendant  is 
not  to  give  the  suit  a  title  to  be  heard.  The  plaintiffs  can  take 
nothing  by  the  decree  of  the  Sudder  Court  of  the  29th  December 
1847 ;  that  decree  is  worthless  against  a  stranger,  and  the  Court 
only  remarked  that  a  decree  had  against  Stonehouse  could  not 
affect  the  auction  purchaser.  In  conclusion,  there  cannot  beheld 
to  be  proof  of  sale  under  a  dy^nomoA  not  producible,  and  the  state- 
ment on  oath  by  Stonehouse,  which  is  deserving  of  special  consi- 
deration, bears  out  the  plea  that  no  sale  was  effected. 

The  Court  do  not  recognise  the  force  of  any  of  the  objections 
which  have  beeu  urged  against  the  hearing  of  the  present  claim. 
The  plaintiffs  first  brought  a  suit  against  StonehousCj  Holroyd 
and  Fergusson  and  Co.,  which,  as  the  object  of  it  was  not  legiti- 
mate, as  the  object  of  it  was  to  annul  a  Sheriff's  sale,  was  thrown 
out.  They  then  sued  Stonehouse  simply ;  and  the  decree  against 
Stonehouse,  which  they  obtained  in  the  Court  of  first  instance, 
necessarily  remained  in  force  when  the  Judge's  decision,  revers- 
ing that  decree,  was  itself  set  aside  by  this  Court  in  special  ap- 
peal, on  the  ground  that  the  appeal  to  the  Judge  by  Holroyd,  as 
intervener,  was  inadmissible.  The  claim,  as  between  the  plaintiffs 
and  Stonehouse,  was  disposed  of,  but  no  claim  was  or  could  be 
disposed  of  as  between  the  plaintiffs  and  Uardie.  The  plaintiffs 
have  now  thought  fit  to  bring  to  the  test  the  value  of  Hardie's 
title  to  possession  under  the  attachment  effected  by  him,  by 
opposing  to  it  their  own  title  to  possession  under  their  purchase 
firom  Stonehouse,  and  this  they  are  fully  at  liberty  to  do.     It  is 
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nothing  to  say  that  a  decision,  if  in  favor  of  Hardie,  would  not 
be  consentaneous  to  the  decision  formerly  passed  in  favor  of  the 
plaintiffs,  as  against  Stonehouse,  for  this  is  no  more  than  must  take 
place  whenever  the  same  thing  is  contested  under  conflicting 
titles,  by  different  parties  in  different  suits.  The  judgments  of 
the  Courts  are  founded  on  the  materials  before  them,  and  do  not 
reach  interests  other  than  those  of  the  parties  before  them.  As 
there  is  no  doubt  that  had  Hardie  held  possession,  not  in  virtue 
of  an  attachment,  but  of  an  alleged  purchase  from  the  proprietor, 
the  Courts  would  have  authority  to  determine  which  title  by 
purchase  was  valid,  that  set  up  by  the  plaintiffs,  or  that  set  up 
by  Hardie;  so  also  it  is  open  to  them  to  try,  whether  a  preferable 
title  is  conveyed  by  the  attachment  or  the  purchase. 

In  the  opinion  of  the  Court,  the  right  of  the  defendant,  the 
xq^resentative  of  Hardie,  to  retain  possession  under  the  attacb- 
ment,  is  wholly  unimpregnable  by  any  sale  transaction,  which  can 
be  pleaded  as  between  the  plaintiffs  and  Stonehouse.   There  was 
no  registry  of  any  deed  of  sale,  the  deed  itself  is  not  forthcoming, 
and  is  not  sbown  ever  to  have  had  existence  ;  the  order  for  attach- 
ment  was  passed  on  the  Gtb  December  1841,  and  it  was  not  till 
after  this  order  that  an  application  was  made  to  the  Collector  for 
transfer  of  names,  on  the  18th  December,  by  Stonehouse;  that 
application  was  made  not,  as  is  usual,  by  both  parties,  who  desire 
the  transfer,  but  by  Stonehouse  alone;  and  further,  it  is  shown 
that  though  a  mzawul  took    possession,  by  order  of  the  Court 
directing  the  attachment,  on  the   11th  January,  it  was  not  till 
May  following,  that  the   plaintiffs    preferred  objections  to  the 
attachment.    It  is  true  that,  as  noticed  by  the  Principal  S  udder 
Ameen,  the  sale  to  the  plsdntiffs  was  admitted  by   Hardie  in 
a  suit  brought  against  him  by   Holroyd  and  admitted  apparently 
for  the  purpose  of  repelling  the  claim  of  Holroyd ;  but  this  is  not  an 
admission,  of  which,  when  it  stands  alone,  advantage  can  be  taken 
by  a  plaintiff  who  utterly  fails   to  establish  his  claim,  to  the 
satisfaction  of  the  Court,  by  direct  proof-     In  the  present  case, 
when  the  Court  look  to  the  proofs  offered  by  the  plaintiffs,  they  find 
them  to  be  quite  insufficient  to  warrant  a  decree  in  their  favor. 
The  Court  reverse  the  judgment  of  the  Principal  Sudder  Ameen, 
and  dismiss  the  plaintiffs'  claim. 
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The  29th  November,  1851. 

{A.  W,  BbgbiEj  T  .   , 
H.  W.  Dbanb,  J^^^^ 
S.  S.  Brown,  Offg.  Judge 


Brown,  C^g.  Judge. 

''Regula 
Cam  No.  44  oy  1850.^ 


''Regular  appeal  Jrom  the  decision  of  Maul- 
vee  Mohumed  Zuhoor,  Principal  Sudder 
Ameen  of  Ghazeepore,  dated  27tk  2V- 
eember   1849. 

GoLAB  Bab  and  others,  (DefendanteJ,  Appellants, 

versus 

Nadira  Bebbkb,  Mohumed  Tukbb,  Sirdar  Khan  anp  otbrbs^ 
(Plaintiffs),  Respondents. 

Tbb  suit  is  brought  for  possewnou  of  200  beegaha  of  land, 
according  to  the  boundaries  specified  in  the  plaint,  and  for  the 
recovery  of  Bs.  4,400,  wasUdt,  from  1244  to  1255  Fualee:  total 
estimate  of  suit  Bs.  6,400. 

The  plaintiffs  are  the  proprietors  of  mousah  Banka,  and  the 
defendants  are  the  semindars  of  mouzah  Bikowlee.    The  land, 
which  is  the  subject  of  the  suit,  lies  between  three  mousah% 
Bfiuika,  Rikowlee  and  Sehora.    It  appears  from  the  historj  of  the 
case,  that  this  land,  along  with  other  land,  has  been  cooteated  bj 
the  three  mousahs,  one  with  another,  at  different  times^  in  the 
form  of  boundary  disputes.    The  first  dispute  was  between  Sehom 
and  Rikowlee,  which  was  brought  by  Sehora,  as  plaintiffs,  into 
the  Civil  Court  in  1815;  whilst  this  case  was  pending,  Rikowlee 
and  Banka  settled  amongst  themselves,  by  arbitration  in  1819, 
a  claim,  which  had  been  advanced  by  Banka  against  Rikowlee 
for  a  portion  of  the  land  then  in  litigation  between  Rikowlee, 
and  Sehora.    In  1825,  the  Sehora  people  were  successful  in  their 
long  pending  suit  with  Rikowlee,  and  obtained  a  decree,  the 
execution  of  which  necessarily  brought  them  into  collision   with 
Banka,  whose  possession  was  maintained  by  an  order  of  the 
Criminal  Court.     Sehora  then  brought  an  action  in  the  Civil 
Court  to  set  asi(]|^  the  order,  and  for  recovery  of  possession  of 
the  land  by  virtue  of  the  decree  obtained  by  them  in  their  snit 
with  Rikowlee,  and  a  decree  was  given  in  their  favor,  which  was 
put  in  execution  in  1835. 

In  the  following  year,  the  decree,  in  the  original  suit  between 
Sehora  and  Rikowlee^  was  reversed  in  appeal,  and  the  Sehora 
people  withdrew  from  all  further  litigation.  Execution  of  the 
decree,  which  had  been  passed  by  the  appeal  Court  in  their  favor, 
was  taken  out  by  Rikowlee  in  1837,  and  by  the  process  they 
were  put  in  possession  of  the  area,  inclusive  of  the  portion  which 
Sdiora  had  recovered  from  Banka  in  1885,    ^he  present  suit  has 
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l^een  brought  by  the  proprietors  of  Banka  to  reborer  as  much  of 
this  area  as  had  been  previously  awarded  to  them  in  their  dis- 
pute with  the  defendants  in  1819^  and  they  put  forth  the  decree 
and  itsezeeution  in  1837^  as  the  means  of  their  dispossession 
and  cause  of  action. 

The  defendants^  amongst  other  reasons,  uiged  the  plea  of  limi- 
tation. The  Principal  Sudder  Ameen  overruled  this  plea.  He 
observed  that  the  events  of  this  suit^  between  the  defendants  and 
Sehora,  must  be  excluded  from  consideration,  as  they  could  not 
affect  the  rights  of  three  persons  not  a  party  to  the  suit,  and  that 
two  points  in  the  case  were  clearly  shown ;  1st,  that  from  the 
time  of  the  award  up  to  the  year  1836  the  land  did  not  at  any 
time  revert  to  the  possession  of  the  defendants,  and  2ndly,  that  by 
the  decision  of  the  Criminal  Court  the  fact  of  the  intermediate 
possession  of  the  plaintiffs  was  proved:  how  or  when  their  posses- 
sion was  lost  was  not  dear,  but  as  defendants'  claim  was  based  on 
the  issue  of  their  litigation  with  Sehora  in  1836,  the  dispossess 
sion  of  the  plaintiffs  by  the  defendanu  must  have  taken  place 
subsequently,  and  the  suit,  which  had  been  brought  within  twelve 
years  from  the  date  of  that  decision,  was  consequently  in  time. 

The  Court,  under  the  view  taken  by  them  of  the  case,  do  not 
think  it  necessary  to  enter  into  the  other  reasons  recorded  by 
the  Principal  Sudder  Ameen  on  the  merits. 

There  is  not  any  new  matter  in  the  pleadings  in  appeal,  with 
exception  of  an  assertion  of  the  respondents,  who  urge  that  the 
api>ellants  have  themselves  raised  a  bar  to  their  plea  of  limita- 
tion by  an  admission  in  the  pleadings  that  the  suit  had  been 
brought  within  the  twelve  years  from  the  date  of  the  decision  in 
1836.  The  Court  do  not  consider  that  this  meaning  can  be  at- 
tached to  the  appellants'  answer  to  the  plaint*  They  first  deny 
the  plaintiffs'  possession,  and  plead  the  limitation  statute  on  seve- 
ral distinct  grounds,  and  end  bv  observing  that  the  plaintiffs,  who 
had  lately  acquired  their  right  of  suit  by  purchase  of  the  mouzah,  had 
come  forward  with  it  only  two  days  within  the  twelve  years  from  the 
decision  of  1836:  as  a  reason,  it  is  equally  weak  and  superfluous, 
but  it  is  certainly  no  admission  of  what  they  had  just  before 
denied. 

The  Court  are  of  opinion  that  the  decision  of  the  lower  Court, 
in  regard  to  the  limitation,  is  wrong.  The  Principal  Sudder 
Ameen  has  overlooked  the  important  fact  of  the  possession  of 
the  land  in  dispute,  which  was  intermediately  acquired  by  Sehora 
under  the  execution  of  their  decree  against  Banka.  Thedsitec^ 
this  execution  is  fixed  by  respondents'  acknowledgment  in  the 
pleadings  in  the  year  1835,  and  there  is  no  trace  of  any  pos- 
aession  having  been  re-acquired  by  respondents  between  that 
year  and  the  year  1887,  when  the  aiqpellants  succeeded^  by  exe- 
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ontion  of  their  decree  against  Sehonij  to  the  poei^Mkm  hM  bj 
the  latter  over  the  entire  area.  The  Principal  Sadder  Amecn 
appears  to  have  been  of  opinion  that  the  possession,  which  ma 
lost  by  the  respondents  in  1885,  was  only  lost  relatiTely  to 
Sehora,  and  that  the  adverse  possession  of  the  appellants  would 
date  from  the  decree  of  1886,  or  from  its  execution  in  1887;  Imt 
in  order  to  bring  the  suit  within  the  limitation,  it  is  not  suffi- 
cient for  the  respondents  to  plead  the  date  of  possession  of  the 
opposite  party.  The  point  to  be  considered  in  the  case  is,  not 
the  possession  of  the  appellants,  but  the  dispossession  of  ihe 
respondents,  and  unless  the  respondents  can  show  that  they  had 
themselves  held  possession  of  the  land  at  some  time  within  the 
twelve  years  from  the  date  of  their  suit,  they  have  no  cause  of 
action  against  the  appellants  or  any  other  party.  Tinn  th^ 
have  failed  to  do,  and  the  suit,  which  was  brought  on  the  29th 
December  1848,  is  therefore  beyond  the  limitation.  The  Court 
accordingly  reverse  the  decision  of  the  Principal  Sudder  . 
and  dismiss  the  suit  with  costs. 

The  29th  November,  1851. 
Present : 


{A.  W.  BSOBIB,  1  j,,j„^^ 
H.  W.  Deanb;  y^*^!^^'^ 
S.  8.  Brown,  O^g.  Judge. 


r  Special  appeal  from  the  decision  of  Moid- 
n  XT  QOT  iQRi  J  vee  Mohumed  Hussun  Khan,  Prindpal 
Case  No.  287  of  1851.^      ^^^  ^^^^  ^  Bareilly,datS^ 

L     February  1851. 
GiBUND  SiNOH,  (Defendant),  Appellant, 

versus 
Ghunsam  Sinqh,  (Plaintiff),   Respondent. 
The  suit  is  for  possession  and  division  of  a  two  and  half-biswahs 
share  of  mouzah  Mirzapore  Behta,  and  for  the  malgoozaree  rights 
in  the  same. 

The  mouzah  came  under  Settlement  in  the  year  1835,  and, 
in  consequence  of  the  recusance  of  some  of  the  proprietors  and 
the  non-attendance  of  others,  the  Settlement  was  made  with  the 
defendant  and  another,  who  were  also  proprietors,  to  the  exclu- 
sion of  the  other  sharers.  On  the  occasion  of  the  completion 
of  the  record  of  rights  under  Section  8,  Regulation  IX.  of 
1833,  several  years  afterwards,  the  malgoozars  of  the  Settlement 
consented  to  admit  the  plaintiff  to  the  malgoozaree  and  possession 
of  his  share,  on  condition  of  his  satisfying  his  quota  of  an  out- 
standing village  debt.    The  present  suit  has  been  brought  to 
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enforce  the  fulfilment  of  this  agreement^  and  a  decree  for  poeiet- 
sion  and  diyision  has  been  given  by  the  lower  Courts,  who  at 
the  same  time  declared  their  inability  to  decree  the  malgoozaree, 
amd  referred  plaintiff  for  this  part  of  his  claim  to  the  revenue 
Court 

A  special  appeal  was  admitted  to  try ;  '^  Ist^  whether  the  lower 
Courts  were  competent  to  decree  possession  and  division  in  this 
case,  and  2nd,  whether  the  plaintiff,  not  having  first  discharged 
his  part  of  the  agreement  by  the  payment  of  the  sum  stipulated, 
was  in  a  position  to  sue/' 

It  has  been  already  ruled  in  the  case  of  Mookut  Singh,  venui 
Uijoon  Singh,  No.  166,  9th  September  1850,  that  the  Civil  Courts 
have  no  jurisdiction  in  claims  for  the  alteration  of  the  Settlement 
arraDgements,  which  are  consequent  on  the  exercise  of  the  our^ 
goozaree  right.  Possession  and  division  are  rights  appertaining 
to  those  who  hold  the  malgoozaree,  and  cannot  be  decreed  when 
the  malgoozaree  is  held  by  others  under  engagements  with  the 
Government.  It  is  not  in  this  case,  as  when  possession  and  divi- 
sion are  decreed  on  establishment  of  proprietary  right.  The 
proprietary  right  here  is  not  denied,  but  its  exercise  is  in  abey- 
ance, pending  the  current  Settlement,  and  the  Settlement  contract 
being  between  the  malgoozars  of  that  engagement  and  the  Gro- 
vemment,  it  is  not  in  the  power  of  the  former,  of  their  own  accord, 
to  re^admit,  or,  of  the  Courts,  to  decree  the  re«admission  of  a 
third  party.  In  this  case,  the  Courts  allow  their  want  of  juris- 
diction in  regard  to  the  malgoozaree  right,  but  they  very  incon- 
sistently decree  other  rights  which  necessarily  follow  on  malgoo- 
zaree possession.  Under  this  view  of  the  case,  the  second  point  in 
the  certificate  need  not  be  entered  upon.  The  decision  is  revers- 
ed, and  the  suit  dismissed,  with  costs. 
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The  29th  November,  1851. 

fA.  W.  Beobis.I   r  J 
Presents  H.  W.  D.ak«;)-^^^*' 
LS.  S.  BaowN^  Offg.  Judge. 

r  Special    appeal  from    the    decmon  (^ 
i-i       XT     ooft       iQKi   J      MoulveeMokumedHuBsunKhan^  Prm- 
Ca«  No.  226  oi  1851.^      ^^^^Sudder  Ameen  of  BareUly]  dated 
I      18M  February  1851. 
PuETAP  Singh,  fDefendaniJ,  Appellant, 

vergut 
KiNUR  SiKOH,  fPlamtiffJ,   Eetpondeni. 

Suit  for  the  possession  and  division  of  a  two  and  a  half  biswah 
share  of  mouzah  Mirzapoor  Rehta,  and  for  the  malgoozaree  right 
in  the  same. 

The  particniars  of  this  case,  and  the  grounds  of  reversal  of 
the  decrees  of  the  lower  Courts  are  the  same  with  those  of  the 
case  No.  227^  disposed  of  to-day.  The  suit  is  dismissed,  with 
costs. 
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T%e  6M  December,  1851. 
Present:  S.  S.  Beown,  Offg.  Judge. 


Cass  No.  289  ov  1851. 


'^  Special  appeal  from  the  decision  of  MouU 
vee  Mokumed  HussunKhan,  Principal 
Sudder  Ameen  of  Bareilly,  dated  bih 
AprU  1851. 


NuEAiN  AND  DooROA^  (Defendants),  Appellants, 

versus 

MussuMAT  SoNA  AND  MussuMAT  SooNDUR^  f  Plaintiffs  J,  Respondents. 

Suit,  for  the  recovery  of  Rs,  119,  on  an  account. 

During  the  progress  of  this  suit  in  the  Court  of  first  instance, 
a  razetnamah  was  filed,  which  was  afterwards  denied  by  the 
plaintiffs,  and  the  case  was  carried  on  to  a  decision  on  the 
merits.  The  Sudder  Ameen,  amongst  other  reasons  for  dismissing 
the  suit,  adduces  the  untrustworthy  character  of  the  evidence, 
and  enters  into  it  in  some  detail,  in  support  of  his  conclusion. 

In  appeal,  the  Principal  Sudder  Ameen  brings  forward  several 
conjectural  grounds  for  differing  from  the  judgment  of  the 
Sudder  Ameen,  and  argues,  that  although  the  razeenamah  was 
declared  to  be  invalid  as  regards  the  plaintiffs,  its  attestation  by 
the  defendants,  at  the  time  of  its  being  filed,  must  be  viewed  as 
an  admission  of  the  justice  of  the  claim,  and  be  held  to  be  of 
force  against  them.  In  consideration  of  this  virtual  admission, 
and  of  the  indications  of  fraud  on  the  part  of  the  defendants 
in  that  transaction,  and,  also, ''  of  the  proof  of  the  claim  by  the 
evidence,''  the  judgment  is  reversed,  and  a  decree  is  given  for  the 
claim. 

A  special  appeal  was  admitted  to  try,  '^  whether  the  Principal 
Sudder  Ameen  had  acted  in  conformity  with  judicial  usage  in 
reversing  the  decision  of  the  lower  Court  without  disposing  of 
the  reasons  on  which  that  judgment  was  grounded.'' 

The  defect  of  the  judgment  in  appeal  has  been  stated  in  the 
ceilificate,  and  necessitates  its  annulment,  and  the  remand  of  the 
case  for  a  revised  judgment.  It  has  often  been  laid  down  that 
the  decision  (^  a  lower  Court  cannot  be  set  aside  without  a  full 
consideration  of  the  reasons  assigned  in  it.  The  Sudder 
Ameen  has  stated  his  reasons  for  discrediting  the  evidence,  and 
the  Principal  Sudder  Ameen  should  have  recorded  his  reasons 
for  believing  it.  The  summary  declaration  of  his  opinion  is  of 
no  weight,  without  the  grounds  for  it  being  shoWn.  In  re-trying 
the  ease,  the  Principal  Sudder  Ameen  )M^itl  have  an  opportunity 
of  considering,  whether  the  reaf>on  founded  by  him  on  the  attests 
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'tftion    of  the  rozeenamah,  which  was  aftenrardfl  rejected,  akid 
•Ihrown  oat  of  the  case  be  a  sound  one. 


The  Sih  December,  1851. 
Freieni , 


fA.  W.  Bbgbib,     1  r  >  -. 

:\  H.  W.  D*iN.,     r'"^^'*' 

LS.  S.  BftowN,  Offg.  Judge. 


especial  appeal  from  the  decision  of  W. 
Cask  No.  231  ov  1851. <<      J.  Ma$9on,  Esq.,  Offidaimg  Jadgeof 

1^     Goruckpore,  dated  25M  April  1851. 

Radhit^  iewarree,  fDefendant^,  AppeUatUf 

versus 

Baboo  BnuaTPBBSHAD  and  oteftas^  fPtainHJftJ,  Respondents. 

Fob  the  Judge's  decision  in  this  case  see  pages  75  to  78  of 
the  printed  decisions  for  lillah  Goruckpore^  for  the  t^urrent 
year. 

A  special  appeal  was  admitted  ''to  try  whether  the  plaintiffs' 
suit  to  obtain  possession  of  their  ancestral  estate  during  their 
fathers  life-time  was  tenable.'' 

The  Court  are  unanimously  x>f  opinion  that  the  suit  of  the  plain- 
tiffs, which  is  to  obtain  possession  of  hereditary  property  alienated 
by  their  fathers^  (who  are  still  living,  and  who  are  made  defendants 
in  the  case)  cannot  be  entertained.  This  has  been  definitiTely 
ruled  in  the  decision  of  the  Calcutta  Sudder  Court  in  the  case 
noted  in  the  mfrgin,*  and  this  Conii  en- 
*  Itllit?^^^  ^^°*^  ^'  timely  concur  in  the  exposition  of  the  law 
'  9€r9M»    .  therein   contained.     It  appears  strange 

BiMoglMlam  Singh  aoid  others,    that  the  Officiating  Judge  should  hsTC 

r^p^deot,  30th  Angoit  digaUowed  the  plaintiffs'  claim  to  wasildt, 
for  the  reasons,  assigned  by  him,  and  not 
hare  seen  that  those  reasons  were  equaily  applicable  to  the  claim 
for  possession.  The  Court  take  occasion,  at  the  same  time,  to 
remark  on  the  insufficiency  of  the  Judges  reasoning  in  rq^ard  to 
the  necessity  or  otherwise  oi  the  alienation  made  by  the  defend- 
ants, Hunnooman  Pershad  Mull  and  Uunwunt  Pershad  Mull. 
Very  Btrong  and  convincing  evidence  should  be  adduced  by 
parties  seeking  to  set  aside  conveyances  made  by  those  of 
whom  they  are  Ac  heirs  or  representatives,  that  the  alienation 
was  the.resttlt  not  of  urgent  necessity,  but  of  wanton  waste  and 
extravagance.  Necessities  may  arise  for  such  transfers  uncon- 
nected with  ancestral  debt,  which,  from  the  tenor  of  his  remarks, 
the  Officiating  Judge  would  seem  to  regard  as  an  essential  cchi- 
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dKtion.    On  this  poiat^  the  Court  request  the  attentioa  of  the 

^  ^    ^       __  ,      Officiating  Judge  to  the  decision  of  this 

♦  Uchmee  Kocmwar.  .ppel.    (jourt  in  the  case  noted  in  the  margin.  * 

ftrtttf  With  advertence    to  the  foregoing  re- 

Modaree  Lail  mad  Hordeo    marks,  the  Court  rcTersc  the  decision  of 

Sft^bHsSor*'  the  Judge,  and  nonsuit  the  respondents, 

with  costs. 


The  Bth  December,  1851. 


{A.  W.  Beobi«,1    ,    . 
H.  W.  Dean.;)  •'«^^^'> 
S.  S.  Brown,  Offg.  Judge 


Present: 

Judge, 

{Special  appeal  from  the  decision  of  J.  T. 
Rivaz,  Esq,,  Judge  of  Benares,  dated 
80th  January  1851. 

BajahEshubbi  Psbshad  Narain  Sinoh,  ("Defendant J,  Appellant, 

versus 
Chunder  Scbhub  Bais,  (Plaintiff),  Respondent. 

The  report  of  this  case  will  be  found  in  pages  1  to  8  of  the 
printed  reports  for  Zillah  Benares,  for  the  current  year. 

A  special  appeal  was  admitted  ''  to  determine,  whether  the 
Principal  Sudder  Ameen  and  Judge  have  rightly  decided  that 
Mussumat  Sookhmanee  and  Mussumat  Baddheea  possessed 
the  right  to  make  the  assignment  of  their  cultivation  to  the 
plaintiff/' 

The  Court  are  of  opinion  that  the  important  question  involved 
in  the  decision  of  the  Zillah  Courts  has  not  received  that  mature 
consideration  which  it  decnands.  The  Judge  adduces  no  reason 
whatever  for  ruling  the  point  mooted  in  the  certificate  of 
special  appeal ;  he  merely  records  his  opinion  that  '^  Sookhmanee 
and  Raddheea  clearly  possessed  the  right  to  make  these  assign- 
ments/' The  Principal  Sudder  Ameen  does  indeed  state  his 
reasons  for  coming  to  this  conclusion,  and  they  are  to  the 
following  purport:  ''That  the  former  cultivator,  Bambuksh, 
(husband  of  the  two  females)  possessed  a  right,  which  he  assigned 
to  the  plaintiff  in  satisfaction  of  a  debt  due  to  the  latter, 
which  he  was  justified  in  doing;  agreeably  to  the  custom  of  the 
country,  there  being  numerous  instances  of  such  transfers  on 
record,  and  that,  consequently,  plaintiff  was  entitled  to  be  con- 
sidered the  representative  of  Bambuksh,  until  his  claim  was 
satisfied,  and  that  it  was  incumbent  on  the  Rajah  to  regard 
him  as  such/'      The  Court  are  willing  to  admit  that,  if  it  be 
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the  ctts/om  of  the  country  to  recognise  the  validity  of  suoli 
transfers,  the  decision  of  the  loww  Court  (assaming  the  facts 
of  the  case  as  stated  by  them^)  is  correct,  but  they  are  not 
satisfied  with  the  investigation  made  by  the  Principal  Sudder 
Ameen  regarding  this  point.  To  establish  the  .fact  of  €mcient 
uioffe,  much  stronger  data  are  required  than  are  adduced  by 
the  Principal  Sadder  Ameen.  There  is  no  oral  evidence  to 
prove  the  existence  of  the  alleged  usage,  and  the  numerous 
instances  of  this  description  of  transfer,  on  which  the  Principal 
Sudder  Ameen  makes  his  assertion  to  rest,  consist  of  three  copies 
of  conveyances  procured  from  the  registry  books,  all  of  which 
bear  dates  iubsequent  to  that  of  the  present  suit,  and  which,  for 
ought  the  Courts  know  to  the  contrary,  may  have  been 
prepared,  with  a  view  to  their  being  turned  to  account  by 
the  plaintiff  in  this  very  suit  The  Court  observe  that  a 
reference  to  the  record  of  rights,  prepared  by  the  Revenue  or 
Settlement  Officers,  might  probably  have  thrown  some  light 
on  the  subject  If  such  an  important  right,  as  that  ass^ted 
by  the  plaintiffs,  does  really  appertain  to  the  hereditary 
cutivators,  it  could  hardly  have  failed  to  be  prominently 
noticed  in  the  record  of  tenures,  prepared  in  conformity  with 
the  provisions  of  Clause  1,  Section  9,  Regulation  VII.  of  1822. 
From  the  use  of  the  words,  ^'  heritable  or  transferrible,''  in 
that  enactment,  it  is  clear  that  the  possibility  is  contem- 
plated of  the  existence  of  tenures,  which  although  heritable,  are 
not,  necessarily,  trasnferribie.  Construction  l?o.  890,  which 
declared  that  "  the  right  and  interest  of  a  jotedar  may  be 
sold  in  satisfaction  of  a  decree,"  has  been  declared  by  the 
Western  Sudder  Court's  Circular  Order,  under  date  1st  January, 
1846,  not  to  have  force  in  these  provinces:  and  before  the 
practice  declared  by  the  Principal  Suddei^  Ameen-  to  exist 
can  be  recognized  as  obtaining .  in  any  part  of  the  country, 
the  most  full  and  satisfactory  evidence  to  the  fact  must  be 
adduced :  the  enquiry,  which  has  been  made  by  the  lower 
Courts,  is  so  meagre,  that  the  Court  feels  itself  unable  to 
deteriiine  the  question  of  usage,  on  a  review  of  the  papers 
before  them.  They  accordingly  are  pleased  to  annul  both 
decisions  of  the  lower  Courts,  and  to  remand  the  case  for 
further  enquiry. 
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The  ^h  December,  1851. 


TA. 
■;  4  H 

Is. 


'  y  Judges, 
Qffff.  Judg 
r  Special  appeal  from  the  decmon  of  Maul* 


Present:  -{  H.  W.  Dban«,j 

S.  B&owN^   Offg*  Judge. 


r»Ao«  -M/.   o«  n^  iQKi    J      vee  Mokumed  Huswn  Khan,  Principal 
Casi  No.  285  op  1851.  4      s^OerAmeen  of  Bar^ioM  IW, 

L     May  1851. 

]>HVNNA  SiNGH^  Balkishen  ANi>  OTHERS^  (Di^enAomlz)^  Appellanis, 

versus 
BuLDBO  Singh  and  Dooboa  Sinqh,  fPlainiiffsJ,  Respondents. 
This  action  was  brought  for  the  recovery  of  Bs.  216^  under 
award  of  arbitration^  dated  the  27tb  November  1848;  A  dispute 
arising  between  the  jMroprietors  of  a  monzah,  in  regard  to  the  distri- 
bution of  the  land  and  Goyemment  demand^  it  was  referred  by  the 
revenue  authorities  to  arbitration,  under  an  agreement  taken  to 
that  effect  from  the  parties,  and  an  award  was  given^  which  dis- 
posed of  the  matter  in  dispute,  and  at  the  same,  time  ordered 
that  a  certain  sum,  on  account  of  excess  payments  of  revenue  in 
past  years,  should  be  made  good  by  the  defendants  in  this  case, 
to  the  plaintiffs.  The  suit  is  based  on  this  part  of  the  award, 
and  a  decree  has  been  given  by  the  Principal  Sudder  Ameen  in 
reversal  of  the  decision  of  the  Moonsiff. 

A  special  appeal  was  admitted  to  try,  whether  the  award  was 
a  valid  ground  of  action  in  regard  to  a  point  which  had  not  been 
referred  to  the  arbitrator's  decision^ 

The  Court,  on  perusal  of  the  arbitration  agreement  and  award,, 
are  of  opinion  that  the  arbitrator  has  exceeded  his  authority, in 
this  instance.  Arbitrators  have  no  jurisdiction  in  matters  which 
have  not  been  specifically  referred  to  them,  and  there  is  nothing 
k  the  agreement  that  could  be  construed  as  conveying  a  power  (^ 
arbitration  in  regard  to  the  rent  payments  of  the  period,  prece- 
Jliag  its  execution.  The  suit  not  being  sustainable  on  the  ground 
on  which  it  has  been  brought,  the  Court  dismiss  it,  in  reversal  of 
the  decision  of  the  Principal  Sudder  Ameen,  with  costs. 
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The  Sth  December,  1851. 

{A.  W.  Begbib^     \  t  ^ 
H.  W.  Deane,     J^^^^^s 
S.  S.  Brown^  Offg.  Judge. 


Case  No.  2S4  or  1851. 


^SpecUU  apftal  from  the  deciskm  1/ 
D006S  Jowaia  Pershadj  Offiaatrng 
Principal  Sudder  Ameen  qf  Azwk- 
gurk,dated  27th  March  1851. 


WuzBBR  Ali  AND  OTHERS^  (B^endmU)^  AppMamU^ 

verms, 

Sher  Ali,  (PlairUiffJi  RespondetU. 

Case  No.  228  of  1851. 

Sher  Ali,  (PlaintiffJ^  Appellant^ 
versui 
Inayut  Ali  and  others,  (BefemdMndB)^  Bupandemis. 

The  plaintiff  sues  to  establish  his  right  to,  and  to  obtaio 
separate  possession  of,  an  half-anna  share  in  mouzah  Jalah-ood* 
deenpore.  The  interests,  in  which  he  claims  a  share,  comprise 
six  annas  out  of  the  sixteen  annas,  and  the  defendants  are  the 
sharers  in  possession. 

Some  of  the  persons  sued  did  not  appear;  others  filed  eon- 
fessions  of  judgment,  and  one,  Inayut  All,  denied  the  claim, 
and  asserted  his  own  right  to  a  1  ^-anna  share  out  of  the  six 
annas. 

The  Moonsiff  was  of  opinion  that  the  property  had  beea 
acquired  by  Inayut  Ali  from .  the  joint  fnnds^  and  in  behalf  of  aM 
the  sharers,  whose  joint  rights  had  been  admitted  by  Inayut  hli 
himself  at  the  time  of  Settlement.  The  Moonsiff  observes,  that 
plaintiff's  name  had  not  been  recorded  as  sharer,  at  that  time, 
but  that  his  possession  of  some  share  in  the  property  was  to  be 
inferred  from  the  fact  of  his  brother,  Tahir's  name  having  been 
entered  amongst  the  proprietors.  The  Moonsiff  then  proceeds 
to  state  that  the  oral  and  documentary  evidence,  which  pkin- 
tiff  had  adduced,  in  order  to  show  that  his  particular  share  had 
been  fixed  at  l^anna,  was  wholly  untrustworthy,  and  that 
there  was  no  proof  of  the  extent  of  the  individual  interests  held  by 
the  ^veral  sharers  in  the  property,  but  as  the  defendant,  Inayut  All, 
admitted  that  the  other  defendants  held  4|  annas,  and  the  latter  had 
filed  confessions  of  judgment,  a  decree  should  be  given  for  the 
claim  in  the  aforesaid  4^  annas.  This  decision  was  upheld  by  the 
Principal  Sudder  Ameen. 
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The  defendants^  wbo  confiessedr  jud|;raent^  and  the  plaintiiT, 
both  appeal  from  this  decision.  Certificates  were  given  to  try  in 
special,  appeal/'  whether,  in  the  case  of  the  defendants,  the  Courts 
had  not  erred  in  pBOceeding  to  a  decision  on  the  confessions  of 
judgment,  filed  by  certain  of  the  defendants^  and  thereby  virtually 
deciding  a  matter  in  dispute  between  the  defendants,'^  and  fbr 
the  plaintiff,  appellant,  "  whether  the  point  at  issue  in  the  case 
should  not  hare  been  tried'  on  the  merits,  as  regards  the  defend- 
ant Inayut  Ali.''    The  appeals  may  be  disposed  of  together. 

In  the  matter  of  the  defendants  appeal,  there  is  an  obvious 
error  in  the  decisions  of  the  Court.  Instead  of  trying  the  issue 
in  the  suit  between  the  plaintiff  and  the  defendants,  the  decisions 
liave,.  in  reality,  determined  Inayut  All's  share  to  be  1 1  annas 
on  his  own  assertion,  and  limited  the  interests  of  the  other  defend- 
ants to  41  annas,  or,  in  other  words,  the  Courts  have  trans- 
gressed judicial  usag^  in  adjudicating  between  the  defendants. 
The  Courts  have  been  led  into  a  further  error  in  their,  judgments, 
and  gone  beyond  the  confessions  on  which  their  judgments 
profess  to  be  based.  The  claim  is  for  ^  anna  in  6  annas ; 
and  the  confessions  were  filed  for  so  much,  and  no  mone  ;.but  the 
decree  has  been  given  for  {  anna  in  4|  annas,  at  variance  with 
the  claim,  and  with  the  confessing  defendants'  admissions. 

In  regard  to  the  appeal  of  the  plaintiff,  who  has  thought  it 
necessary  to  appear,  in  order  to  protect  his  own  interests  in  the 
event  of  a  remand,  the  Court  observe,  that  they  will  be  necessarily 
affected  by  any  modification  on  a  retrial  of  the  judgments  as 
they  stand,  and  that  he  is  therefore  entitled  to  demand  a  deci- 
sion of  his  claim,  on  the  grviunds  on  which  it  has  been  brought. 

The  Court  accordingly  annul  the  decisions  of  the  lower  Courts, 
and  remand  the  case  to  the  Moonsiff's  Court  for  retrial.  In 
taking  up  the  case  again,  the  Moonsiff  will  do  well  to  bear  in 
mind  that  the  existence  of  the  right  claimed  must  be 
'found,  not  on  inference  and  assumption,  but  on  the  proofs, 
and  that  to  assume  that  the  plaintiff  owned  certain  interests, 
notwithstanding  the  denial  of  the  opposite  party,  and  at  the 
same  time  to  declare  that  these  interests  were  not  definable, 
which  the  Court  understand  to  be  his  meaning,  is  in  fact  to  pass 
no  decision  at  all. 
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7%#  8M  December,  1861. 

{A.  W.  Bbobis,     \  t  j 
H.  W.  Dbanb,     /•^'^^^^ 
S.  S,  Brown,  Offff,  Judge. 

{Special  appeal  from  the  decision  of  J. 
S.  Clarke,  Esq.,  Judge  qf  Azimffurh, 
daterd  ]8th  May  1850. 

Fhenkoo  Singh  and  others,  (DefendantsJ,  Appellants, 

versus 
MuNDUL  Singh  and  others,  fPloMiiffs),  Respondemts. 

Thb  particulars  of  this  case  are  given  in  the  judgment  of  the 
Court  of  the  9th  April   last.     The   plaintiffs,  who  held    decrees 
of  Court  for  the    land  claimed  by^  them,  from  which  they  had 
been   dispossessed,   sued  to  recover   possession,  and  to  obtain  an 
order  for  the   amendment  of  the  six-monthly  papers,   so  as  to 
bring  them   into   accordance   with  their  actual    holdings^   and 
obtained   a  decree   in  both   Courts.     The  arguments   advanced 
in  behalf  of  the  appellants,  in  special  appeal,  were,  that  the  plain- 
tiffs had  passed  over  the  Settlement  record  itself,  which  formed 
the   original  of  the  entries  in  the  six  monthly  papers ;  that  the 
land   claimed   was  included   in  the  appellant's   Settlement,   snd 
that  the  amendment  of  the  six-monthly  papers  alone  would  either 
be  practically   a   nullity,  or  that  its   effect   would  be   to  leave 
them  charged  under  their  Settlement  engagements  with  the  rent 
of  the  land  after  its  transfer  to  the  respondents.    A  special  appeal 
was   admitted  to  try,  "  whether  the  suit  ought  not  to  have  been 
brought  for  the  amendment  of  the  Settlement  record,  as  well  as 
for  the  alteration  of  the  six-monthly  papers.'^    The  Judge,  who 
gave  the  certificate,  had  left  the  Court  before  the  case  was  brought 
on  for  hearing,  and  the  certificate  proceeding  on  the  assumption 
that  the  Settlement  of  the  land  had  been  made  with  the  appellants 
so  as  to  require  an  alteration  of  the  Settlement  record  before  full 
effect  could  be  given  to  the  transfer  under  the  decree,  the  Conr^ 
according  to  the  view  then  taken  of  the  facts  of  the  case,  ruled, 
that  the  objection  taken  in  the  certificate  did  not  materially 
affect  the  judgment  appealed  from,  and  that  '^a  claim  to  alter 
papers  whose  contents  are  altogether  dependent  on  the  Settlement 
is  in  reality  a  claim  to  alter  the  Settlement  record.'^ 

A  review  of  judgment  has  now  been  admitted  at  the  instance 
of  the  appellants'  vakeel  on  the  ground  of  error.  He  has  urged 
that  the  reasoning  of  the  Court  proceeds  on  the  fact  of  the  limd 
having  been  included  in  the  Settlement  of  the  appellants,  whereas 
the  lower  Courts  had  found  that  it  had  farmed  part  of  the 
malgoozaree  area  of  the  respondents,  and  he  has  pointed  to  a 
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part  of  the  Principal  Sudder  Ameen^^  judgment  where  it  is  said 
'Hbat  although  the  land  appeared  to  have  been  measured  prior 
to  the  Settlement  in  the  defendants'  elaquah,  this  measurement 
had  been  superseded  by  the  decisions  of  the  Court  and  the  order 
of  the  Revenue  Office^  which  had  been  subf^equently  issued  in  con- 
formity with  them,  and  that  the  other  documentary  evidence 
showed  that  the  land  had  been  included  in  the  plaintiffs'  Settle- 
ment/^ The  vakeel  has  also  shown  that  this  fact,  although  not 
explicitly  pleaded  by  the  plaintiffs  before,  was  urged  by  them 
in  their  answer  to  the  reasons  of  appeal  in  the  Judge's  Court, 
and.  that  the  Judge,  in  affirming  the  decision,  must  be  held  to 
have  adopted  the  finding  of  the  lower  Court  on  all  the  points, 
this  included.  The  objection  put  forth  in  the  application  for 
review  has  therefore  so  far  been  substantiated ;  but  the  result 
will  not  advantage  the  appellant.  It  only  forms  a  still  stronger 
reason  than  has  yet  been  advanced  for  setting  aside  the  certi- 
lic»te,  and  dismissing  the  appeal. 

The  Court  is  bound  to  take  the  facts  as  they  find  them  in  the 
decisions  of  the  lower  Courts,  and  the  fact  of  the  Settlement  of 
the  land  with  the  plaintiffs,  respondents,  having  been  ruled  by 
those  Cotirts,  there  could  be  no  occasion  for  the  plaintiffs  to  sue 
for  the  amendment  of  the  Settlement  record.  The  only  object 
they  could  have  in  their  suit  in  addition  to  the  recovery  of  pos* 
session  would  be,  to  bring  the  six-monthly  papers  into  accordance 
with  their  claim,  if  they  were  found  to  be  at  variance  with  it, 
and  this  they  have  prosecuted  in  their  present  action.  There 
was  not  therefore  any  defect  in  the  suit  to  support  the  certifi- 
cate, or  to  call  for  a  hearing  in  special  appeal.  The  appeal  is 
dismissed,  with  costs. 

The  18/A  December,  1851. 
Present:  H,  W.  Deanb,  Judge. 

r  Regular  appeal  from    the   decision 
Case  No.  235  op  1860.      <      of  C.  C.  Jackson,  Esq.,  Offg.  Judge 

(^  qfMeerut,daied6lh September  18b0. 

MoHVMBD  KnuLSEt,  (Plaintiff),  Appellant, 

versus 

Jumna  Dass  and  othbbs,  (Defendants),  Respondents. 

The  particulars  of  this  case  are  set  forth  in  the  printed  volume 
of  the  Zillah  Decisions.  It  is  not  necessary,  therefore,  to  recite 
them  in  this  place.  The  suit  was  tried  by  the  Judge,  because 
the  plaintiff  is  a  vakeel  in  the  Principal  Sudder  Ameen's  Court. 
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The  first  point  for  determination,  in  disposing  of  the  appeal^ 
is^  whether  the  money  was  paid  by  the  plaintiff  to  Jumna  Dass 
at  the  time  of  executing  the  deed  of  sale,  as  is  contended  by 
the  plaintiff,  or  not.  If  it  was,  it  will  then  be  necessary  to  enter 
upon  the  objections  in  defence  in  regard  to  the  sufficiency  of  the 
mookhteearnamahs,  and  the  extent  of  the  interest  sold.  If  it  was 
not,  these  objections  are  not  reached,  and  the  cooMderation  of 
them  is  superfluous. 

The  plaintiff  asserts  that  Rs.800  were  paid  to  Jumna  Daas^  at 
the  time  of  executing  the  deed,  in  presence  of  certain  witnesses, 
and  that  the  deed  so  executed  was  verified  by  certain  other 
witnesses  at  the  Registry  Office.  The  defendant,  Jumna  Dass, 
denies  the  payment  of  any   money. 

I  am  satisfied  that  Jumna  Dass  received  no  mioney  from  the 
plaintiff.  It  is  altogether  unlikely  that  the  plaintiflE,  a  pleader 
in  a  native  judicial  Court,  and  consequently  ^miliar  with  fraud 
in  every  shape,  should  part  with  his  money  to  the  seller,  simply 
on  the  execution  of  a  deed  of  sale^  before  the  deed  was  registemi, 
before  any  attempt  was  made  to  effect  the  usual  sobstitiUioiL  of 
names  in  the  Revenue  Office.  The  witnesses,  who  verified  the  sale 
deed  at  the  Office  of  Registry,  state,  that  payment  was  not 
made  in*  their  presence.  There  is  strong  reason  to  think  that 
these  persons  attested  the  execution  oS  the  deed  as  well  as 
verified  it  at  the  Office  of  the  Register,  and  that,  therefore,  if 
the  money  had  been  paid,  as  said  by  plaintiff,  it  must  have  been 
paid  while  they  were  present  There  is  reason  to  think  this, 
because  the  name  of  one  of  the  witnesses  to  the  Registry,  Hui^ee 
Mull,  is  written  exactly  in  the  place  in  which  it  might  be 
expected  to  appear,  viis.  in  the  very  beginning,  if  Uuijee  Mull 
had  been  the  first  to  attest  the  execution  of  the  deed ;  whereas 
he  had  not  been  then  present,  but  had  verified  the  deed  at  the 
Registry  Office  only,  as  is  asserted  on  the  side  ot  the  plaintiff,  his 
name  would  appear  at  the  end  of  the  list  of  names.  Again,  it  is 
most  improbable  that  the  plaintiff,  provided  as  he  was,  by  his 
own  account,  with  abundant  evidence  to  show  that  the  money 
had  been  paid,  should  not  have  resented  to  the  Register  of  Deeds 
two  witnesses,  who  could  speak  to  that  fact,  instead  of  two 
witnesses  who  could  not  depose  to  it,  and  his  meeting  with 
whom  at  the  Registry  Office  would  not  even  appear  to  have  been 
pre-arranged.  And  the  improbability  is  heightened  by  the  cir- 
cumstance, that  some  of  those  before  whom  the  plaintiff  states 
the  money  to  have  been  paid,  were,  as  appears  in  evidence, 
actually  present  in  Court  at  the  time  of  verifying  the  deed 
before  the  Register,  and  yet  were  not  called  by  the  plaintiff. 
I  consider  the  rejection  of  the  claim  to  be  just^  and  dismiss  the 
appeal. 
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The  5M  December,  1851. 

Present : 


fA.  W.  Begbie,  1  f  ^  ^ 
tS.  S.  Brown,  Offg.  Judge. 


Case  No.  219  of  1850.-. 


'Regular  appeal  from  the  decision  of 
Sudder-ood'deen  Khan^  Principal 
Sudder  Ameen  of  DMie,  dated  20M 
August  1850. 


OoDQoo  Da8s,  (Plaintiff)^  Appellant^ 

versus 

Salikeam  and  0THEE8,  (  Defendants  J ,  Respondents. 

Claim,  to  establish  the  right  and  title  of  Bhug¥ran  Dass  to 
eight  biswahs  of  mouzah  Wyseree,  aud  to  sell  the  same  in  satis- 
faction of  a  decree  had  against  Bhugwan  Dass.  The  suit  is 
valued  at  the  amount  decreed  to  the  plaintiff  in  his  suit  against 
Bhngwan  Dass^  vii.  Rs  5,585-9-6. 

The  plaint  shows  that  a  twelve-biswah  share  in  the  i(bove 
mouzah  belongs  to  zemindars  of  the  rora  caste,  and  an  eight- 
biswah  share  to  byragees.  Bhugwan  Dass,  against  whom  the 
plaintiff  got  a  decree,  is  represented  to  have  possessed  the  eight 
biswahs.  His  gooroo,  makunt  Mungul  Dass,  two  jears  before 
his  death,  made  his  chela,  Bhugwan  Dass,  proprietor.  Mungul 
Dass  had  on  several  occasions  borrowed  from  Beharee  Lall  and 
Ramsuhae,  bankers,  money  for  expenses  of  the  religious  institu- 
tion of  which  he  was  trustee,  on  the  security  of  these  biswahs. 
Bhngwan  Dass'  chela  took  upon  himself  the  debts  of  his  gooroo. 
When  Bhugwan  Dass  became  himself  mahunt,  he  too  borrowed 
money  in  a  similar  way  for  similar  objects.  The  snukars  having 
shown  some  impatience  for  their  money,  Bhugwan  Dass  mort- 
gaged the  eight  biswahs  for  Rs.  8,000,  writing  a  formal  deed  of 
mortgage.  He  paid,  out  of  the  money  advanced  to  him,  Rs.  1,900 
to  the  mahajunSf  and  retained  Rs.  1,100  for  the  expenses  of  the 
faqueers.  Bhugwan  Dass  deprived  the  plaintiff  of  the  occupancy 
of  the  property,  whereupon  the  plaintiff  sued  Bhugwan  Dass,  and, 
on  14th  December  1848,  obtained  a  decree  against  him.  Bhug- 
wan Dass  died,  and  when  the  plaintiff  put  his  decree  in  execu- 
tion, and  sought  to  bring  the  property  to  sale,  the  defendants 
came  forward  as  objectors.  The  Principal  Sadder  Ameen,  on 
19th  June  1849,  passed  an  order,  in  the  miscellaneous  dei»rt- 
ment,  to  the  effect,  that  the  Settlement  ikramamah  described  the 
property  to  be  mat  wuqf  not  transferable  by  sale  or  mortgage; 
and  he  directed  that  the  attachment  be  taken  off.  The  decree- 
holder  appealed  summarily,  but  without  success.  It  is  contended. 
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by  the  plaintiff^  that  ihe  eight  biswahs  were  the  property  of 
the  person  cast  in  the  suit^  that  the  money  was  borrowed  for 
religious  purposes^  and  that  whenmone^  is  lent  on  the  security  of 
a  particular  property,  the  lender,  on  obtaining  a  decree,  must  neces- 
sarily have  the  power  of  bringing  the  property  to  sale.  The 
mortgage  deed  was  attested  by  two  of  the  very  persons  who  are 
DOW  oozurdarSf  and  one  of  them  verified  the  deed  at  the  Registry 
Office.  It  is  clear,  therefore,  that  the  expenditure  of  the  money 
by  the  mahunt  was  approved  by  the  community,  and  that  thocte 
who  now  object  assented  to  the  mortgage  transaction.  The 
plaintiff  took  all  requisite  precautions,  a  formal  deed  having  been 
executed,  and  registered  and  witnessed  by  other  persons  as  well 
as  by  the  objectors.  In  regard  to  the  plea  that  the  Settlement 
does  not  invest  the  mahunt  with  the  power  of  alienation^  that 
plea  may  be  met  in  two  ways:  Ist,  the  mortgage  took  place  in 
March  1845,  and  the  ikrarnttmahs  of  Settlement  are  dated  subse* 
quently,  in  1847  and  1849;  had  the  ikrarruimahshetnot  prior  date 
to  the  mortgage,  the  plea  might  have  been  of  force: — and  2nd, 
previously  to  the  ikramamahs  no  paper  can  be  produced,  which 
will  show  that  alienation  by  a  mahurU  for  requisite  expenses  is 
unlawful.  The  maaffee  of  the  village  is  an  Utumraree  tenure  at 
the  will  of  the  ruling  power;  and  the  biswahs  in  dispute  were 
purchased  by  a  tMhunt.  There  is  no  mmnud  showing  the  mort- 
gaged property  to  be  mal  vmqf. 

The  defence,  after  certain  technical  objections,  which  need  not 
be  set  forth  at  length,  proceeds  to  point  out  that  the  purchase 
of  the  eight  biswahs  having  been  made  for  the  service  of  a  tem- 
ple, they  cannot  be  sold  or  otherwise  alienated,  being  meU  wuqf, 
the^  makunt  for  the  time  being  having  bought  the  zemindaree 
right  in  the  biswahs,  with  the  object  of  devoting  the  proceeds  to 
religious  service.  The  biswahs  did  not  belong  to  Bhugwan  Dass 
in  SQch  manner  as  to  entitle  him  to  make  any  disposal  of  them 
in  mortgage.  No  money  was  ever  borrowed  from  bankers^  for- 
merly, on  the  security  of  this  land.  That  plaintiff,  in  collusion 
with  Bhugwan  Dass,  executed  a  mortgage  for  the  purpose  of 
injuring  the  body  of  faqueers,  and  fraudulently  entered  the  names 
of  the  oozurdars,  as  witnesses  to  the  transaction.  The  defendants 
protested  against  the  verification  of  the  mortgage  deed.  Then, 
Bs  to  the  fact  that  the  mortgage  deed  is  prior  in  point  of  time  to 
the  Settlement  ikramamak$,  it  is  answered,  that  the  Collector, 
having  ascertained  the  land  to  be  mal  vmqf  desired  Bhugwan 
Dass  to  write  the  ikramamah.  There  was  no  mahuni  after  the 
death  of  Mungul  Dass,  and  Bhugwan  Dass  was  nominated  mahttni 
at  the  Settlement.  Ue  could  not  mortgage  as  mahunt  before  his 
accession  to  that  office.  The  disputed  biswahs  were  bought  with 
the  proceeds  of  the  islwnraree  tenure^  and  belong  to  the  temple. 
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mnd  whatever  bdongs  to  a  mosque  or  temple  is  inalienable^  the 
mutaumllee,  or  mahunf,  haying  control  over  the  expenditure^  and  no 
further  authority  whatever. 

The  Principal  Sudder  Ameen  has  observed  that  the  defence 
makes  out  the  property  to  be  mal  wuqf,  the  proceeds  being  devot- 
ed to  faqueers.  The  point  to  be  determined  is,  therefore^  were  the 
eight  biswahs  the  property  of  Bhugwan  Dass  against  whom 
the  decree  passed,  and  could  he  legally  sell  or  mortgage  them, 
or  are  those  biswahs  strictly  mal  wuqf?  The  lower  Court 
held  that  they  are,  and  that  the  evidence  shows  that  they  were 
not  purchased  either  by  Bhugwan  Dass  or  the  former  mai&titt^, 
MungulDass.  It  is  clear  to  the  Principal  Sudder<  Ameen,  from 
the  Collector's  roobakaree,  that  the  biswahs  are  m(d  wuqf^  the 
inalienable  property  of  a  temple.  The  proceedingof  the  Collector, 
under  date  15th  April  1841,  shows  that  the  tenure  is  iiiumraree, 
for  the  support  of  a  temple,  and  since  the  land  cannot  be  con-* 
sidered  the  private  property  of  the  individual  against  whom  a 
decree  has  been  had,  they  may  not  be  brought  to  sale.  The 
assertion  by  the  plaintiff,  that  debts  contracted  by  a  former 
mahunt  were  paid  with  part  of  the  mortgage  money,  does  not 
help  the  plaintiff's  case.  Two  defendants,  Salikram  and  Kesho, 
admitted  the  claira^  after  this  manner;  they  agreed  to  pay  from 
the  proceeds  Bs.  850  per  annum,  but  such  an  admission  cannot 
be  taken  into  consideration,  as  what  the  plaintiff  contends  for, 
is  the  right  to  bring  the  biswahs  to  sale  as  the  property  of  Bhugi 
wan  Dass,  Moreover,  (the  Principal  Sudder  Ameen  remarked) 
the  two  defendants,  who  made  the  admission,  have  no  special  con^^ 
nexion  with  these  biswahs,  but  are  in  the  same  position  as  the 
f€iqueer$  of  the  temple.  Whenever  an  attempt  is  made  to  sell 
mai  wuqfy  it  is  open  to  every  party  interested  to  put  down  the 
attempt.     The  lower  Court  dismissed  the  claim. 

It  is  pleaded,  in  appeal,  that  there  are  two  distinct  kinds  of  right 
in  the  mouzah :  the  xttMtnraree  of  the  whole  20  biswahs,  and 
the  zemmdarte  right  in  20  biswahs,  of  which  latter,  an  eight- 
biswah  share  was  bought  with  the  money  of  Mungul  Dass,  and 
came  by  inheritance  to  Bhugwan  Dass.  The  plaintiff  does 
not  desire  to  sell  the  iitumraree:  the  roobakaree  of  the  Collector 
of  15th  April  1841,  has  no  reference  whatever  to  these  eight  bis- 
wahs. The  Principal  Sudder  Ameen  has  confounded  the  iiiumraree 
tenure  with  the  zemindaree  title,  acquired  by  purchase.  There 
is  no  mention  of  these  eight  biswahs  in  the  Collector's  roobakaree^ 
and  the  ikramamsJi  of  5  th  December  1847,  will  not  sulEce  for 
the  defendants^  purpose,  seeing  that  the  mortgage  took  place  in 
1845,  that  two  of  the  defendants,  Salikram  and  B4imkishen,  wit- 
nessed the  deed,  Salikram  verifying  it  at  the  registry  office: 
it  is  evident^  therefore,  that  the  declaration,  two  yeiurs  afiterwards. 
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that  tbe  property  is  mal  wuqf^  was  made  aolely  with  a  Tiew  lo 
injure  the  plaintiff.  The  appellant  adds  that  a  confession  of 
judgment,  in  whaten^r  terms  couched,  or  of  whatever  naiore,  ought 
to  be  acted  on,  and  the  defendants,  Salikram  and  Kesho,  have 
agreed  to  pay  Bs.  850  per  annum  from  the  proceeds  of  the 
biswahs;  the  plaintiff  did  indeed  sue  with  the  object  of  bring- 
ing the  biswahs  to  sale,  but  ail  he  desires  is,  to  get  the  money  due 
to  him. 

The  Court  find,  from  the  record,  that  two  distinct  descriptions 
of  right  have  long  existed  in  the  mousah,  an  w^mraree  holding  of 
20  biswahs  by  the  d^ragees,  for  the  support    of  a   religious 
institution,  and  a  zemindaree  holding  of  20  biswahs^  with  the 
customary  rightS'  and  privileges  of  proprietors,  by  the  remaining 
portion  of  the  community.     In  coming  to  a  decision  in  the  esse, 
the  Principal  Sudder  Ameen  has  not  been  careful  to  view  these 
two  kind  of  rights  separately,  but^  in  apparent  ignorance  of  tbe 
subject,  has  blended  and  confounded  the  two  together.     He  points 
to  the  Collector's  roobakaree  of  15th  April  1841,  as  showing  that 
the  disputed  property  is  nuU  vmqf^  but  that  roobakaree  refers  to 
the  iitumraree  tenure  only,  not  at  all  to  the  contested  eight-bis- 
wah  share.    It  is  admitted  by  the  defendants  that  mahu$U  Man- 
gul  Dass  purchased  the  share  from  the  zemindars,  with  the 
common  money  of  the  corporation,  and  the  Court  find  that  Bhng- 
wan  Dass,  as  successor  of  Mungul  Dass,  and  trustee  of  the  insti- 
tution, bond  fide  executed  a  mortgage  of  the  eight-biswah  share 
to  the  plaintiff.    There  were  four  defendants  in  the  lower  Coort, 
Bonsee  Dass,  Salikram,  Ramkishen  and  Kesho  Dass.     Of  these, 
Bunsee  Dass,  is  dead ;  Salikram  and  Ramkishen  attested  the 
mortgage  deed  executed  in  the  plaintiff*s  favor;  and  Kesho  Dass, 
though  he  does  not  appear  to  have  taken  an  active  part  in  that 
transaction,  gave  in,  in  conjunction  with  Salikram,  an  ikbai  davee 
in  the   lower  Court,  expressive  of  his  readiness  to  satisfy  the 
plaintiff  by  a  fixed  annual  payment.    The  assent  therefore  ot 
the  parties  interested  in  the  transaction  is  sufficiently  made  out, 
and  there  can  be  no  reason  why  the   plaintiff  should  not  bring 
to  sale  the  eight-biswah  share  in  satisfaction  of  his  decree,  unless 
there  be  proof  of  the  plea  that  the  share  being  mal  wuqf  is  ina- 
lienable.   The  Court  hold  this  plea  to  be  not  substantiated.    Tbe 
eight-biswah  share  forms  no  part  of  the  original  endowment, 
which  will  still  retain  its  entirety  if  the  share  is  transferred  by 
sale:  there  is  no  wuqfnamah  or  record  of  an  endowment,  as 
respects  the  disputed  share,  prior  to  the  date  of  the  mortgage.   It  is 
obviously  nothing  to  the  purpose  that  the  byragee$  intimated 
to  the  Collector  in  1847,  or  two  years  after  the  mortgage,  that 
the  property  is  mal  vmqfy  for  such  intimation  at  such  a  time  can 
only  be  kx>ked  upon  as  a  frauds  whereby  the  plaintiff's  lien  on 
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the  share  might  be  got  rid  of:  and  in  buying  a  portion  of  their 
rights  from  the  zemindars^  the  corporate  body  otfaqueers  constitu- 
ted for  themselves  a  property  independant  of  the  endowment,  a 
property  held  under  a  lay  title,  upon  which  the  laws  in  force  for 
the  satisfacti^m  of  decrees  may  strictly  and  fully  be  brought  to 
bear. 

For  these  reasons,  the  Court  reverse  the  judgment  of  the  Prin- 
cipal Sudder  Ameen,  and  pass  a  decree  in  favor  of  the  plaintiff. 


The  15M  December,  1851. 
Present  i 


C  A.  W.  Begbib.  1   ,    . 
Jh  W.Deane,  j-''*^^* 
L  S.  S.  Brown,  Offg.  Judge. 


{Special  appeal  from  the  decieum  of  W, 
Cawell,  E$g.,  Judge  of  BareUly,  dated 
9th  Mardk  1843. 

MoBARUK  Broum^  fPlaintiff'J,  Appellant, 

versits 
Zynoolabideen,  (Defendant),  Respondent. 

Thb  particulars  of  this  case  are  as  follows.  Nuwab  Zekereeah 
Khan,  husband  of  Moobaruk  Be^um,  assigned  to  her,  by  deed  of 
gift  in  lien  of  dower,  seven  villages  held  by  him  in  istumrar 
tenure,  and  gave  possession :  some  years  afterwards,  the  Nuwab 
changed  his  mind,  and  instituted  a  suit  to  set  aside  the  deed ;  he 
died  during  the  progress  of  it,  and  Kasim  Ali  Khan  and  Yoosuf 
Ali  Khan  prosecuted  it  as  his  representatives.  The  suit  was 
dismissed  by  the  Judge,  on  the  16th  September  1831,  and,  on  the 
27th  November  1832,  the  decision  was  upheld  in  appeal  by  the 
Provincial  Court.  Mobaruk  Begum  being  thus  confirmed  in  her 
title  and  possession. 

Mobaruk  Begum  afterwards  put  the  villages  under  the  charge 
of  her  son,  Zynoolabideen,  as  her  mookhteear ;  but  being  dissatisfied 
with  his  management,  she  brought  a  suit  to  dispossess  him,  and 
obtained  a  decree  from  the  Principal  Sudder  Ameen  on  the  25th 
June  1841,  which  was  appealed  by  the  defendant  to  the  Judge. 
Whilst  the  case  was  pendiug  in  appeal,  a  letter  was  issued  by  &e 
Government,  under  date  the  8th  January  1842,  rulings  that  the 
members  of  the  family  of  Hafis  Bnhmut  were  not  competent  to 
convey  away  more  than  a  life  interest  in  their  istumrar  villages, 
and,  on  the  strength  of  it,  the  Jndge,  being  of  opinion  that  the 
plaintiff's  title  was  no  longer  a  valid  one,  proceeded  to  dismiss 
the  suit  without  reference  to  the  merits.    The  Judge's  order 
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of  dismissal  was  upheld  in  special  appeal^  on  the  9th  JaimaiT 
1844. 

Yoosnf  AH  Khan  and  Kasim  AH  Khan,  finding  Mohamk 
Begiim^s  special  title  disallowed  by  the  Goinemment  and  Ae 
Courts^  then  renewed  their  suit,  which  was  brought  by  them,  as 
sons  of  the  deceased  Nuwab  by  another  wife,  for  their  share  of 
the  property  against  Zynoolabideen,  the  party  in  possession^  and 
obtained  a  decree,  which  was  upheld  in  appeal  by  the  Judge,  and 
in  special  appeal,  by  the  judgment  of  this  Court,  dated  the  Ist 
April  1847. 

In  the  interim,  the  Government  had  cancelled,  in  a  letter  dated 
the  29th  May  1845,  the  restrictive  rule  previously  imposed,  and 
declared  that  no  interference  would  be  exercised  in  the  convey-^ 
ances  made  by  the  family  of  Hafiz  Ruhmut.  Mobaruk  Begum  in 
consequence  of  this  letter  had  recourse  once  more  to  the  Courts, 
and,  on  the  11th  January  1848,  instituted  a  suit  against  Kasim 
AH  Khan,  Yoosuf  AH  Khan  and  Zynoolabideen,  to  recover 
possession  of  the  villages  decreed  to  her  by  the  jndgment^  of  the 
Courts  in  1831  and  1882,  on  the  ground  that  the  withdrawal 
of  the  restrictive  order  had  restored  her  right  and  title  to  the 
statiu  quo  (tnte,  in  which  it  had  been  fixed  by  those  decrees.  The 
suit  was  dismissed  by  the  Principal  Sadder  Ameen  in  the  follow- 
ing judgment.  "In  my  opinion,  the  Court  is  not  competent  to  take 
cognisance  of  the  plaintiff's  claim.  The  deed  of  gift,  which  is 
the  ground  on  which  the  claim  is  based,  has  been  declared  inva- 
lid by  the  superior  Courts.  Whilst  the  decrees  of  the  Judge 
and  the  S udder  Dewanny  Adawlut  continue  in  force,  this  Court 
cannot  move  in  plaiutiff^s  case.^'  This  decision  was  upheld  by 
the  Judge. 

The  decrees  here  referred  to,  as  operating  as  a  bar  to  the  adju- 
dication of  the  suit,  are  the  decision  passed  by  the  Judge  in  plain- 
tiff's suit  with  her  son  Zynoolabideen,  and  the  order  of  rejection 
of  the  special  appeal  of  the  9th  January  1844;  plaintiff,  finding; 
that  she  had  followed  the  wrong  course  in  her,  attempt  to  recover 
the  rights  claimed  by  her  has  now  taken  the  right  one,  and  has 
applied  for  a  review  of  the  order  of  this  Court  of  the  above  date, 
which  has  been  admitted. 

The  Court  find,  from  the  petition  of  review,  that  the  cancd- 
inent  of  the  Government  order  at  an  after  date  has  been  made 
the  chief  reason  for  the  review  sought  for.  The  reason  cannot  be 
considered  a  sound  one,  for  if  this  were  the  only  ground  for  the 
review,  and  if  the  Government  order  during  its  currency  were  to 
be  regarded  as  binding  on  the  Courts  in  their/ormer  adjudication 
of  this  suit,  then  the  Judge  was  right  in  dismissinji:  the  suit, 
and  the  rejection  of  the  appeal  was  also  right.  The  reasons 
should  rather  have  been  drawn  from  any  defectiveness  that  pre- 
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BODted  itsdf  in  tbe  decidoos  of  the  Courts;  but,  tinder  the  cir-> 

cumstances  of  tbe  case,  and  with  refer- 

*  l.*;L?'^!i  u  !!r„*    eoce  to  the  comprehensive  terms*  of  the 

uie  renew  desirea  ir,  upon      ^^,  «>     «     .•        ^     -r*        -■  ^r^Kr-mrr 

a  eoBBider&tioii  of  the  rea.  Clause  3^  Section  4,  Regulation  XXVI. 
■out  flUted,  the  droam-  of  1814,  the  Court  are  of  opinion  that 
Sr in"'i-^r4i;ll  '^e  inadvertence  of  the  pleader  in  tbe 
it.'*  use  of  a  wrong  argument  should  not  be 

allowed  to  deprive  the  appellant  of  the 
benelit  of  the  law,  which  the  facts  clearly  entitle  her  to  claim. 

The  Court  consider  that  in  the  suit  instituted  by  the  plaintiff 
under  a  title  already  secured  to  her  by  the  concurrent  judg- 
ments of  the  Civil  Courts,  the  Judge  was  in  error  in  rejecting  it 
on  grounds  foreign  to  the  issue  between  the  parties.  There  was 
no  occasion  for  the  Judge  to  have  gone  out  of  his  way  in  search 
of  any  uncertain  and  contingent  interest,  which  the  Government 
might  have  in  the  suit,  and  the  case  was  not  one  of  the  class 
provided  for  in  the  Clause  3,  Section  2,  Regulation  XXXI.  of 
1808,  in  which  the  Courts  of  judicature  are  required  to  refer  to 
the  orders  of  the  Government.  The  long  and  fruitless  litigation 
that  followed,  has  been  the  result  of  this  error,  and  the  Court  now 
cancel  the  decision  of  the  Judge,  and  remand  the  case  to  the 
Judge's  Court,  in  order  that  it  may  be  disposed  of  on  the  merits. 

The  15/A  December,  1851. 
Presenl: 


{A.  W.  Bbgbie.'I    ,   . 
S.  S.  Bbown,  Offg.  Judge. 


r  Special  4g>peal  from  the  decisum  of  S^Fra- 
Case  No.  228  of  185  L  ^      mt,  E$q.,  Judge  qf  BareUly,  dated  16ih 
I     July  1849. 

MoBARUK  Beoum,  ( Plaintiff),  Appellant, 

versus 

ToosuT  Ali  Khan  and  Kasim  Ali  Khan,  f  Defendants), 
Respondents. 

This  case  is  connected  with  the  case  of  review  of  judgment » 
No.  53,  disposed  of  to-day,  in  which  the  particulars  have  been  fully 
detailed.  The  special  appeal  has  been  preferred  from  the  de- 
cision of  the  Judge  in  the  suit  instituted  by  the  appellant,  on  the 
18th  January  1848,  and  it  was  admitted,  together  with  the  review, 
in  order  to  try,  whether  the  reasons  assigned  for  the  dismissal  of 
the  suit  were  correct. 

The  Court  are  of  opinion  that  the  Judge  and  the  Principal  Sud- 
der  Ameen  could  not  have  decided  otiierwise  than  they  have. 
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There  can  be  no  doubt  that  the  appellant  followed  a  mong  • 
in  instituting  her  suit  in  the  face  of  the  preceding  decree  of  the 
Judge  of  the  9th  March  1848,  whieh  disallowed  her  title.  Her 
remedy  lay  in  the  review  of  judgment^  which  she  has  te*day 
obtained,  and  which  should  have  been  applied  for  at  the  time^and 
not  in  a  second  suit,  in  which  the  Courts  could  not  moTO  as  long 
as  the  decree,  declaring  her  claim  invalid,  remained  in  force.  The 
Court  find  no  error  in  this  respect  in  the  judgment  appealed  from, 
and  they  accordingly  diunissthe  appeal^  with  costs. 

The  I8th  December,  1851. 
Present;  H.  W.  Djbanb,  Judge* 

C  Regular  appeal  from  the  deeimom  ej 
Case  No.  64  oj  1851,      X      S.  S.  Broum^Esq.,  Judge  (^  J^b, 

I     dated  4/A  February  1851. 

WiLATET  Ali   Shah,   (Befendafi^),  Appellant, 

versus 

JowAHiifc  Singh,  (Plaintiff),  Respondents 

This  suit  having  been  tried  in  the  Judge's  Court,  fuQ 
particulars  of  it  arq  to  be  found  ia  the  usual  place,  in  the  volume 
of  printed  decisions,  page  5. 

The  pleas  pujb  forward  in  appeal  vary  but  sligbUy  from  those 
which  were  previously  urged  in  defence.  The  appellant  insists 
on  the  enmity  shown  to  have  subsisted  between  himself  and  the 
plaintiff,  so  as  to  prevent  money  dealings  between  them :  on  his 
absence  fc«m  Agra  at  the  date  on  which  the  bond  is  said  to  have 
beeia  written,  (m  the  ij»ci  that,  although  the  plaintiff  deseribed 
him  as  his  (plaintiff^s),  karindak  at  ike  time  of  the  bond,  he  did 
not  become  \k\&kari»dak  till  nearly  two  months  afterwards ;  on  the 
want  of  resemblance  between  the  defendant's  real  seal  and 
signature,  and  the  seal  and  signature  borne  by  the  bond,  and  on 
the  fact  that  tl^  kyfeeut  of  the  mohafiz  dmfler  skows  the  bond  to 
be  forged  in  several  places^ 

There  i^  upthiag  iutthese  pleas^  whiqh  would  jjiAsitifjr  mterferenoe 
wijttk  the  dqcision  of  the  Court  of  first  instance^  The  quarrd 
between  ibfi  pavties  i^i  of  date  subsequent  to  ihe  ececutioa  of 
tbe  bond,  nojb  before  it:  it  is  true  that  the  d^fiHidant  broo^ 
wit^i^sses  to  wmm  thai  he  was  ab^^i^i  frKHA  A.gt%^  buik  this  ptea 
oC  abse^Aej  the  effect  of  which,  if  proved^  wo«ld  neceasanly  be 
to  throw  out  the  plaintiff's  claim  at  once^.  ^^as  Q#t  put  forward, 
m  '^  natayatly  would  have  be^  if  wortb  any  tiling,  'wk  tkc 
%mwi9  U>  tlie  plai^^  but;  in  the  oejatndei;  the  amandi^piaifift 
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explained  that  the  transaction  arose  out  of  a  theeka,  and  that 
it  was  inadvertently  said  to  have  arisen  out  of  the  connexion 
formed  in  consequence  of  the  defendant  having  become 
karindah  of  the  plaintiff;  the  alleged  discrepancy  between  the 
defendant's  seal  and  signature,  and  those  exhibited  on  the  bond, 
is  mere  matter  of  assertion ;  and  the  kyfeeut  of  the  mohafiz 
dufier  does  no  more  than  point  out  that  the  letters  on  the  seals 
of  some  of  the  attesting  witnesess  are  not  distinctly  legible,  and 
that  the  bond  is  blotted  over,  here  and  there,  in  unimportant 
parts  of  it,  however,  in  places  where  nothing  could  be  gained 
by  fraudulent  alteration.   I  dismiss  the  appeal. 

The   20/A  December   1851. 
Present:  A.  W»  Begbie,  Judge. 

r  Special  appeal  from  the  decision  of  J,  S- 
Case  No.  213  of  1851. •<       Clarke,  Esq,,  Judge  of  Azimgurh,  dated 
L     13/A  Augw^t  1851. 

BooDHA  Singh  and  others,  fDefendantsJ,  Appellants, 

versus 

GooLZAE  Singh,  (Plaintiff),  Respondent. 

For  the  particulars  of  this  case  see  pages  93  and  94  of  the 
printed  decision  for  Zillah  Azimgurh,  for  the  current  year.  A 
special  appeal  is  admitted  '^to  determine,  whether  the  deci- 
sions of  the  lower  Courts  are  not  incomplete,  inasmuch  as  the 
Principal  Sadder  Ameen  and  Judge  have  omitted  to  notice 
andadjudicate  on  a  material  plea  urged  by  one  of  the  defend- 
ants.'' The  Court  observe  that,  among  ^  the  objections  urged 
by  the  defendants,  it  is  stated  that  one  of  their  number,  Hurpal 
Singh,  was  a  minor,  at  the  time  that  the  alleged  deed  of  sale 
purports  to  have  been  executed.  This  allegation  is  contradicted 
by  the  plaintiff  in  his  rejoinder,  he  maintaining  that  Hurpal 
Singh  was  of  full  age  at  the  period  in  question,  and  on  this 
issue  was  joined.  It  was  incumbent  on  the  Principal  Sudder 
Ameen  and  Judge  to  notice  and  adjudicate  on  this  plea;  which, 
if  established,  would  materially  influence  the  ultimate  judgment 
of  the  Court,  as  regarded  the  authenticity  of  the  deed  of  sale. 
But  the  point  has  apparently  escaped  their  notice  altogether. 
It  is  necessary  therefore  to  remand  the  case  to  the  Principal 
Sudder  Ameen,  in  order  that  the  defeet  in  his  judgment  may 
be  rectified.  The  lower  Court  will  confine  themselves  to  the 
consideration  of  the  single  point  now  noticed,  the  other  objection 
to  the  decision  urged  by  the  appellants  not  appearing  to  the 
Cotirt  to  call  for  notice. 
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The  8rd  December^  185L 
Present:  S.  S.  Browk^  Offg.  Judge. 

r  Regular  appeal  from  the  decision  of  J.  P. 
Cabb  No.  6  or  1851.  <      Gubbme,  Eeg.,  Judge  of  Dehlie,  dated 
I     25M  November  1850. 

MiRXA  Abdool  Moomun  and  others^  f  Defendants  J,  Appellants^ 

versus 

Thb  Agbnt,  in  bualf  or  thi  Kino  of  Dshlib^  f  Plaint^) j 
Respondent. 

Suit,  for  possession  of  880  yards  of  ground  with  a  well^  value 
IU.580. 

The  plaint  sets  forth^  that  the  ground  claimed  was  part  of  a 
building  known  as  the  huvelee  SaMba  Mukul,  which  had  always 
been  royal  property^  and  that  defendants^  some  years  before,  had 
taken  unjust  possession  of  it.  A  complaint  was  preferred  at  the 
time  to  the  Magistrate,  who  referred  the  plaintifiTs  constituents 
to  the  Citil  Court,  and  the  suit  has  been  brought  aocordingly. 

Defendants,  in  their  answer,  asserted  long  possession,  and 
pleaded  the  limitation  statute.  They  denied  that  the  ground 
was  included  in  the  tuyool,  or  royal  possessions,  and  alleged  that 
the  private  property  of  the  Princess  Sahiba  Muhul  had  dcTolted 
to  them  by  inheritance,  and  that  the  King's  servants  had  sued 
them  formerly  for  the  recovery  of  a  loan  advanced  on  a  mortgage 
of  the  property,  and  had  thereby  recognized  their  title. 

In  the  replication,  plaintiff  stated  that  the  ground  had  not  at 
any  time  formed  part  of  the  private  property  of  the  Priuoess 
Sahiba  Muhul;  that  it  had  been  held  along  with  other  tuf^ool 
lands,  under  grants  from  the  crown,  resumable  at  will ;  that  the 
defendant,  AbdoOl  Moomun,  had  formerly  brought  a  suit  for  the 
huvelee  and  other  property,  as  heir  of  Sahiba  Muhul,  which  he 
had  lost,  and  that  the  ground  was  distinct  from,  and  formed  no 
part  of,  the  house,  which  the  defendants  held  by  private  right,  as 
descendants  of  the  Princess. 

Defendants,  in  their  rejoinder,  re-affirm  their  right  by  inhm- 
tance  and  possession  to  the  estate  at  large  of  Sahiba  Muhul. 

The  Judge,  in  his  interlocutory  proceeding,  overruled  the  plea 
of  limitation,  on  the  ground  that  the  evidence  adduced  in  dis- 
proof of  the  preliminary  plea  was  sufficient  to  give  plaintiff  a 
cause  of  action  within  the  period  allowed  by  law,  but  in  the 
recorded  decision,  the  reasons  are  made  to  rest  on  the  fact  of  a 
general  renunciation  of  all  claims  to  the  tuyoot,  which  had  been 
assigned  >  the  Princess  Sahiba  Muhul  for  her  life-time,  having 
been  executed  by  the  defendant  Abdool  Moomun,  in  1886,  and 
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on  a  declaration  on  oath  of  the  right  of  the^crown^  which  had 
been  made  bj  him  in  the  following  year.  This  renunciation  and 
declaration  were  considered  to  be  not  only  conclnsiye  against 
the  plea  at  limitation^  but  to  be  decisive  of  the  question  of  right 
also. 

In  appeal^  the  d^endants  renew  their  objection  under  the 
limitation  statute^  and  urge  that  the  renunciation  and  declara- 
tion had  no  reference  to  this  ground,  and  supposing  such  to  be 
the  case,  still,  that  the  alleged  acknowledgments  did  not  fall 
within  the  limitation  from  the  date  of  suit,  and  could  not  be 
pleaded  against  them  now.  They  further  plead  that  the  respon- 
dent's constituents  had  formerly  taken  a  mortgage  of  the  hmeUe 
from  them,  and  that,  as  the  Judge's  decision  showed  the  ground 
to  be  a  part  of  the  huvelee,  it  followed  that  the  right  to  the 
ground  was  clearly  theirs. 

In  determining  the  plea  of  limitation,  the  renunciation  and 
declaration  referred  to  by  the  Judge,  which  are  both  of  a  date 
licyond  the  legal  period,  must  be  put  out  of  view.  -  A  presumed 
defect  of  title  on  the  side  of  the  appellants  will  not  give  the 
respondent  a  right  to  question  it  unless  proof  of  proprietary 
possession  within  the  limitation  can  lirst  be  shown.  The  evi- 
dence produced  by  each  party  on  this  point  is,  as  usual,  directly 
contradictory,  but  the  proof  is  stronger  on  the  side  of  the  res- 
pondent, and  I  am  of  opinion  that  there  is  sufficient  evidence  of 
the  ground  having  been  used  by  the  King's  household  for  differ- 
ent purposes  by  right  of  their  possession  of  the  kuvelee  up  to 
the  year  1842,  when  the  attempt  of  the  appellants  to  convert  it 
to  their  own  use,  brought  the  dispute  before  the  Magistrate, 
whose  summary  order  cannot  be  received  as  an  indication  of  the 
fact  of  possession  for  the  several  years  preceding  it. 

The  question  of  right  in  the  case  being  intimately  connected 
with  the  fact  of  possession,  the  finding  under  the  limitation  plea 
will  equally  rule  the  decision  on  the  merits.  The  deed  of  renun- 
ciation and  the  after  declaration  do  not  contain  any  mention  of 
this  ground  in  particular;  but  it  is  observable  that  the  appellants 
have  nowhere  fairly  met  the  averment  of  the  respondent,  that 
the  ground  was  part  of  the  kuvelee  Sahiba  Muhul.  They  evade 
it  when  it  was  pressed  upon  them  in  the  replication,  and  by 
pleading  the  m<Hrtgage  deed  and  their  general  right  of  inherit- 
ance from  Sahiba  Muhul,  they  ardently  wish  it  to  be  understood 
that  their  right  to  the  huvelee  itself  invested  them  with  the 
right  to  the  ground  attached  to  it.  In  their  reasons  in  appeal, 
this  right  to  the  huvelee  is  directly  affirmed,  and  the  Judge's 
decision  is  used  as  an  ai^umeut  in  support  of  their  right  to  the 
ground  also.  It  is,  however,  clearly  shown  from  the  mortgage 
deed^  that  the  property  mortgaged  by  appellants  was  not  the 
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huvelee  Sahiba  Begum^  which  was  included  in  the  renonciatioii 
deed^  but  their  private  dwelling  house,  which  had  been  8q>arated 
from  the  iuyool,  and  held  by  the  descendants  of  Sahiba  Mahal 
after  her  demise.  These  deceptive  pleadings  and  misstatemeati 
afford  a  strong  reason  against  the  justice  of  their  cause.  The 
decision  is  affirmed,  with  costs,  payable  by  the  appellants* 


Ttie  27 Ih  December,  1851. 
Present:  S.  S.  Beown,  Offg.  Judge. 

{Regular  appeal  from  the  decision  of  Qme 
Yar  AH  Khan,  Principal  Sudder  Ameem 
of  Jounpore,  dated  %bth  March  1851. 

BuNDOo  Singh  and  others,  ( Defendantij ,  Appellanl$, 

versus 

Baboo  Gungabishen  Singh,    fPlairUiffJ,  Respondent. 

The  plaintiff  sues  for  possession  of  147  beegahs  13  biswahs  of 
land  within  the  boundaries  specified  in  their  plaint,  valued,  by 
the  estimated  selling  price,  at  Rs.  3,500,  and  for  the  restoration  of 
the  boundary  line  laid  down  by  the  revenue  authorities  at  the 
time  of  the  general  demarcation,  with  Ks.  4,856-6,  wasildt,  with 
interest,  from  the  year  1248  to  the  end  of  the  half  year  of  1257 
Puslee:  total  value  of  suit,  Rs.  8,356-6. 

The  plaint  enters  in  considerable  detail  into  the  past  history 
of  the  boundary  disputes  between  their  village  of  Kishenpore, 
and  the  defendants^  village  of  Pilknee,  up  to  the  year  1840;  when, 
on  the  occasion  of  the  demarcation,  an  arbitrator  was  nominated 
by  both  parties  for  the  adj  astment  of  the  boundary ;  and  an  award 
was  given  in,  which  was  accepted  by  the  revenue  anthorities.  It 
goes  on  to  state  that  the  defendants  had,  notwithstanding,  managed 
to  dispossess  him  shortly  afterwards;  and,  in  a  dispute  relative 
to  50  beegahs  of  the  land,  which  carried  both  parties  before  the 
Magistrate,  that  the  possession  of  the  defendants  was  upheld. 
The  plaintiff  now  brings  his  action  for  the  recovery  of  the  land 
on  the  basis  of  the  boundary,  as  fixed  by  the  award. 

The  defendants  raised  several  technical  objections  to  the  suit, 
and  pleaded,  that  it  was  barred  by  limitation.  After  replies  to 
the  statements  of  the  plaintiff,  regarding  the  circumstances  of  the 
dispute  prior  to  the  year  1840,  they  plead,  that  the  arbitration  was 
only  empowered  to  determine  the  boundary  of  the  uncultivated 
land,  not  of  the  cultivated ;  that  the  arbitrator  had  exceeded  his 
jurisdiction  in  deciding  as  he  had  done,  and  that  the  award  was, 
consequently,  invalid.     It   is  further  pleaded,,  that  a  suit  foi  the 
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pHTpoie  of  €fiforemg  an  a^ard  giren  in  ti&e  Reveftoe  Conrta  un» 
der  the  Regulation  IX.  of  1888^  could  not  be  aostained,  and  that 
plaintiffhad  first  brought  a  suit  against  them  for  50  beegahs  only, 
in  which  he  had  be^i  nonsuited,  which  daim  has  been  augmented 
by  him  now  to  147  beegahs  18  biswahs. 

The  Principal  Sudder  Ameen  in  his  decision  summarily 
oTerruled  an  objection  of  under<yaluation,  which  had  been  put 
forward  by  the  defendants,  and  disallowed  the  limitation  plea, 
on  the  ground  that  the  suit  was  within  time  from  the  date  of  the 
award.  He  was  of  opinion,  for  the  reasons  stated,  that  the  results 
of  the  suits  between  the  parties  prior  to  the  arbitration  were 
{avorable  to  plaintiff's  present  claim,  and  that  the  award,  which 
had  been  regularly  delivered  and  accepted,  should  be  upheld. 
The  objection  to  the  arbitrator's  jurisdiction  is  set  aside  by  a 
reference  to  the  terms  of  the  arbitration  agreement  and  award. 
The  plea  against  the  regularity  of  the  suit  is  also  disposed  of  on 
certain  precedents  of  the  year  1848.  The  judgment  concludes 
with  a  decree  for  the  claim,  and  for  tvasildi,  reduced  to  the  sum 
of  Rs.  2,060-10. 

In  appeal,  the  defendants  plead  that  sufficient  attention  was 
not  given  to  their  objection  of  under-valuation ;  and  they  re^state 
their  case  at  great  length,  with  the  reasons  and  arguments 
already  uiged  by  them  in  the  lower  Court 

There  is  no  reason  for  interfering  with  the  decision  of  the 
lower  Court,  in  regard  to  the  plea  of  under-valuation.  It  would 
have  been  more  in  accordance  with  the  rule  in  paragraph  2  of 
the  Circular  Order  of  the  13th  September  1848,  for  the  Princi- 
pal Sudder  Ameen  to  have  disposed  of  this  objection  in  the  pro- 
ceeding held  imder  Section  10,  Regulation  XXYI.  of  1814,  before 
proceeding  to  the  merits;  but,  although  the  appellants  did  object 
in  vague  and  general  terms  in  their  answer  to  the  respondents' 
valuation,  they  did  not  specify  any  other  amount  at  which  it 
should  have  been  valued,  which  it  was  incumbent  on  them  to 
have  done,  under  the  rule  laid  down  in  the  note  to  Article  8, 
Schedule  B,  Regulation  X.  of  1829;  and  it  was  not  necessary  for 
the  lower  Court  to  bestow  further  attention  on  an  objection 
advanced  in  so  loose  a  form. 

The  points  for  decision  in  the  case  lie  within  a  very  narrow 
compass,  and  much  of  the  detail,  with  which  it  has  been  encum- 
bered, might  have  been  advantageously  spared.  The  plea  of 
limitation  has  already  been  satisfactorily  disposed  of  by  the 
Principal  Sudder  Ameen.  The  cause  of  action  is  the  award,  and 
as  the  suit  has  been  preferred  within  twelve  years  from  the  date 
6f  it,  the  fact  of  possession,  or  the  results  of  the  litigation 
between  the  parties  prior  to  it,  cannot  now  be  pleaded  or  enquired 
into. 
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The  arguments  advanced  by  the  appellants,  under  the  Constmo- 
tion  895,  against  the  regularity  of  the  suit^  have  been  sufficiently 
met  by  the  decision  of  this  Court  of  the  29th  July  last,  No.  160, 
in  an  analogous  case,  in  which  the  Construction  was  explained  as 
having  reference  to  awards  delivered  in  the  Revenue  Courts, 
which  the  parties  holding  them  sought  to  have  summarily 
enforced  by  the  Courts  in  the  manner  prescribed  for  the  exeeii- 
tion  of  private  awards  in  Clause  2,  Section  3,  Regulation  VI.  of 
1813,  and  to  such  cases  only.  The  present  suit  is  brought  for 
the  enforcement  of  a  right  on  the  award  as  on  a  title  deed,  and 
is  as  open  to  adjudication  as  suits  on  other  title  deeds. 

The  reasons  against  the  validity  of  the  award  is  not  supported 
by  the  documents  filed  in  the  case.  The  arbitration  agreement 
certainly  specifies  that  the  boundary  marks  should  be  laid  down 
for  the  uncultivated  land  on  the  outer  boundary  line  between 
the  two  villages ;  but  it  also  distinctly  empowers  the  arbitrator 
to  settle  the  dispute  regarding  the  cultivated  land  also,  and  it  is 
obvious  that,  unless  the  adjustment  had  included  both  cultivated 
and  uncultivated,  no  demarcation  could  have  been  made  at  alL 

The  reasons  founded  on  the  augmentation  of  the  quantity  of 
land  over  the  land  claimed  in  the  former  suit  is  of  no  weight* 
The  dispute  and  claim  were  then  limited  to  50  beegahs.  The 
present  suit  takes  in  all  the  land  in  the  possession  of  appellants 
beyond  the  boundary  laid  down  in  the  award,  and  appellants 
have  no  where  pleaded  that  it  includes  more. 

I  therefore  confirm  the  decision  of  the  lower  Court,  with  costs 
of  appeal  payable  by  the  appellants. 

The  29/A  December,  1851. 

Present:  \  H.  W.  De/n'e;}''"^^^'' 

bffg.  Judge. 

r  Regular    appeal  from    the    decmon  of 
Cask  No.   7  op   1851. -{.     J.  P.  Gubbins,  Esq.,  Judge  of  DehHe, 
I     dated  2l8t  November  1850. 
MiRZA  AzEBZ-ooB-DBEN  AND  OTHBBs,  (PlatfUiffs)^  Appellants, 

versus 

MoHUMBD  BuKSH  AND  OTHERS,   (Defendants),  Respondents. 

This  suit  having  been  tried  in  the  Judge's  Court,  a  report  ol 
it  will  be  found  in  the  volume  of  printed  decisions,  page  219. 

The  plaintifis  appeal  from  that  part  of  the  decision  of  the^ 
lower  Court,  which,  while  it  recognizes  the  right  of  the  plaintiffs 
and  gives  them  a  decree  for  the  thing  sued  for^  annexes  a  con- 
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dition,  which  the  plaintiffs  deem  yexatious.  The  words  of  the 
Judge  are/'  alt  tend  to  convince  me  that  the  buildings  in  question 
were  erected  for  religious  purposes;  and  therefore,  while  I  adjudge 
to  the  plaintiffs'  possession  of  the  same  iil  preference  to  the 
defendants,  I  think  it  proper  to  record  that  this  judgment  conyeys 
to  them  no  power  whatever  either  to  destroy  or  to  sell  the 
samCj  with  this  reservation^  I  decree  in  the  plaintiffs'  favor^  with 
costs/' 

The  defendants  not  having  appealed,  nor  having  appeared 
as  respondents  on  the  appeal  of  the  plaintiffs,  the  decision 
of  the  Judge  cannot  of  course  be  altered  unfavorably  for  the 
plaintiffs,  and  the  only  point,  therefore,  to  which  the  Court  have 
to  look,  is,  whether  the  decree,  which  the  plaintiffs  have  obtained, 
ought  to  be  fettered  with  the  above  restriction  or  not.  The 
Court  are  of  opinion  that  it  ought  noi  to  be  so  fettered.  The 
plaintiffs  sued  for  the  ground  and  buildings  as  their  heriditary 
property :  it  was  pleaded  in  defence  that  the  defendants  had 
long  had  possession,  and  that  the  property  is  mal  wugf.  The 
Judge  remarks,  that ''  the  defendants'  claim  is  a  purely  ficti- 
tious one,"  and  such  being  the  finding  of  the  Judge,  and 
the  pleas  in  defence  having  been  rejected  accordingly,  the 
Court  do  not  understand  why  the  Judge  should  go  out  of 
his  way  to  invest  the  property  with  a  peculiar  character,  which 
the  plaintiffs  did  not  plead  for  it;  and  which  the  Judge  in 
effect  disallowed  when  he  disposed  of  the  objections  in  defence. 
The  Court  amend  the  Judge's  decision,  and  declare  the  plain- 
tiffs entitled  to  possession  of  the  property:  decreed  to  them 
without  any  reservation  whatever. 

The  29/A  December,  1851. 
Pre9eni: 


{A.  W.  BaoBiB,!  ,   . 
H.  W.   Dkank;}-^-^^^'- 
S.  S.  Brown,  Offy.  Judge. 


C  Regular  appeal  from  Ihe  decision    of 
Casb  No.  96  or  1851.    -I      J.  P.  Gubbint^  Esq.,  Judge  of  Dehlie, 

I     dated  2nd  April  1851. 

Joseph  Skinnxe,  (Defendant),  Appellant, 

versus 

L.  P.  Lyons,  aobnt  or  J.  P.  Labkins,  Managbb  of  thb  affairs 
OF  D.  O.  Dycb  Sou brb,  a  lunatic,  (PUnntijff),  Respondent. 
This  suit  having  been  tried  in  the  Judge's  Court,  a  report  will 
be  found  in  the  usual  place  in  the  volume  of  printed  decisions. 
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Tt  is  urged^  in  appeal  tKat  the   transaction  took  plaee  at 
Calcntta,  on  the  11th  March  1838^  the  deed  having  been  execated 
on  the  14th  May  1888;  and  that  as  the  cause  of  action  aro«e  oa 
the  former  date^  the  snit^  brought  on  the  14th  May  1850,  cmnnot 
be  heard.    That  the  depositions  of  Baillie,  MoUot  and  Co.,  and  of 
one  Harrington,  were  not  taken,  the  Judge  haying  relied  on  the 
evidence  to  demand  of  payment  put  in  by  Mithun  Lall   and 
Jowahir  Singh,  who  have  long  been  in  the  service  of  the  plaintiC 
That  inconsistencies  are  observable  in  the  testimony  of  the 
witnesses;  that  the  document  tendered  in  proof  of  the  daim 
bears  the  word  "  form''  upon  it,  and  that  the  place  wherein  the 
period  of  re^payment  should  have  been  noted  is  left  blank,   and 
that  a  decree  cannot  be  passed  on  the  faith  of  a  deed  so  imperCect; 
that  the  evidence  to  the  hand-writing  of  the  defendant  is   not 
satisfactory ;  that  there  is  no  sufficient  proof  of  demand  havin|^ 
been  made  in  January  1849,  and  that  no  Circular  Order  or  other 
authority  is  citeable  for  charging  interest,  as  it  has  been  chained 
in  this  case ;  that  although  the  Judge  has  observed,  that  the  de- 
fendant could  not  deny  the  genuineness  of  the  deed,  yet  he  did  in 
effect  deny  it,  having  pleaded  in  his  answer  to  the  plaint  that  all 
accounts  between  the  plaintiff  and  himself  had  been  adjusted; 
and,  finally,  that  it  does  not  appear  from  the  decision   that  the 
receipt  of  the  money  by  the  defendant  has  been  established  to 
the  Judge's  satisfaction. 

The  Court  see  no  reason  to  question  the  justness  of  the  claim, 
and  they  concur  with  the  Judge  in  holding  it  to  be  made  out  by 
the  evidence  that  payment  was  demanded,  and  the  debt  admitted 
by  the  defendant,  in  1849.  They  are  of  opinion,  however,  that 
the  decree  must  be  altered  as  respects  the  award  of  interest.  It 
is  expressly  stipulated  in  the  document,  in  which  the  defendant 
acknowledges  the  receipt  of  the  money,  that  the  money  is  lent 
^'  without  interest:"  the  case  does  not  fall  within  the  operation  of 
Act  XXXII.  of  1839 ;  the  expression  in  that  law  being  '^  so  as 
such  demand,  (i.  e.  in  writing,)  shall  give  notice  to  the  debtor,  that 
interest  will  be  claimed  from  the  date  of  such  demand  until  the 
term  of  payment,"  and  on  the  present  occasion  it  is  not  even 
attempted  to  be  shewn  that  notice  to  the  above  effect  was  given 
to  the  debtor.  Interest  is  therefore  chargeable  only  from  the 
date  of  suit  to  the  date  of  realization  of  the  decree.  The  Court 
are  pleased  to  modify  the  Judge's  decision  accordingly. 
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The  29/A  December,  1851. 

{A.  W.  Begbib,  \  r^J^^ 
H.  W.  Deanb,  J^^^O^^ 
S.  S.  "Brown,  OJfg,  Judge. 

r  Special  appeal  from  the  decision  of  /• 
Case  No.  518  op  1851. -<      Lean,    Esq.,    Judge    of  Mooradabad, 
L     dated  \Oth  March  1851. 

HooLAB  Bab  and  anotheb,   f  Plaintiffs) ,  Appellants^ 

versus 

Fdttehchund  ani>  others^  (Defendants),  Respondants. 

The  Tolume  of  printed  decisions  gives  full  particulars  of  this 
case. 

A  special  appeal  was  admitted  to  try,  whether  it  was  compe- 
tent to  the  Judge,  on  appeal  by  the  plaintiffs,  from  an  order  of 
nonsuit,  to  dismiss  in  toto  the  claim  of  the  plaintiffs. 

The  Court  are  of  opinion  that  the  course  pursued  by  the 
Judge  is  not  sanctioned  by  judicial  usage.  The  plaintiffs  dis- 
satisfied with  the  Moonsiff's  order  of  nonsuit  applied  to  the 
Judge  for  its  reversal;  if  the  Judge  considered  the  order  to 
be  correct,  he  should  have  dismissed  the  appeal;  if  not,  he 
should  have  remanded  the  case  for  retrial  on  its  merits.  The 
Moousiff  was  in  error  in  entering  at  all  on  the  merits  of  the 
claim,  at  the  same  time  that  he  nonsuited;  but  this  error,  on  the 
part  of  the  Moousiff,  by  no  means  left  the  Judge  at  liberty  to  devi- 
ate from  established  practice,  and  to  dismiss  the  claim  altogether. 

The  suit  is  sent  back  to  the  Judge's  file,  in  order  that  he  dis- 
pose of  it  anew,  with  reference  to  these  observations. 

The  29th  December,  1851. 

fA.  W.  Begbie,     \  j  j 
Present:^  H.  W.  Deane,     y^^9^^f 
(^S.  S.  Brown,  Offg.  Judge, 

'Regular  appeal  from  the  decision  of  Mo- 
humed  Qasim  AH  Khan,  Principal  Sud' 
der  Ameen  of  Saharunpore,  dated  16/A 
December  1850. 

Khajbh  Buksh  Khan,  alias  Munnoo  Khan,  (Plaintiff), 

Appellant, 

versus 

Kadir  Buksh  Khan  and  others,  (Defendants),  Respondents. 

This  is  a  suit  to  recover  possession  of  half  of  certain  maaffee 
Imnds,  orchards,  and  other  real  property,   with  wasildt,  to  the 
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amount  of  Rs.  9^740-8.  Plaintiff  states  his  case  as  follows. 
The  entire  property,  of  which  he  now  claims  amoiety^had  belong- 
ed to  Mussumat  Arzoopaee,  (mother  of  himself  and  the  principal 
defendant,  Kadir  Buksh  Khan,)  on  whom  it  had  been  bestowed 
by  PoQJdar  Beebee,  her  aunt,  by  the  mother's  side.  On  the  death 
of  their  father,  Kamyab  Khan,  twenty-three  years  since,  plain- 
tiff and  defendant,  by  permission  of  their  mother,  took  equal  and 
joint  possession  of  the  property,  and,  on  the  death  of  their  mo- 
ther, nine  years  ago,  the  same  occupancy  continued.  Abont 
three  years  since,  the  defendant,  Kadir  Buksh,  attempted  to  get 
possession  of  Khirkhee,  a  village  belonging  exclusively  to  plaintiff 
but  was  prevented  doing  so  by  an  order  of  the  Foujdaree  Court. 
He  then  sued  in  the  Civil  Court  with  the  same  object,  but  was 
again  defeated.  The  defendant  then  cut  down  five  trees  in  one 
of  the  gardens  in  their  joint  possession,  and  plaintiff  complained 
in  the  Foujdaree  Court,  but  was  referred  to  a  Civil  suit.  Avail- 
ing himself  of  this  success,  the  defendant,  Kadir  Buksh,  entirely 
dispossessed  plaintiff  from  the  property.  Plaintiff  thereupon 
instituted  a  suit  in  the  Civil  Court,  but  was  nonsuited,  and  now 
renews  his  suit.  The  other  defendants  were  made  parties  to  the 
suit,  pro  formd,  they  being  in  part  possession  of  some  of  the 
property. 

The  defendants,  Kadir  Buksh  Khan  and  Mussumat  Peearee 
Khanum,  (his  wife)  in  reply,  stated,  that  the  property  in  dispute 
had  never  belonged  to  Mussumat  Arzoopaee,  but,  with  exception 
of  certain  portions,  which  they  spdcify  as  having  been  acquired 
or  created  by  Kadir  Buksh  Khan  himself,  appertained  to  the 
estate  of  Kamyab  Khan,  (father  of  plaintiff  and  the  defendant 
Kadir  Buksh  Khan,)  who  had  received  it  in  gift  from  Gholam 
Mohumed  Khan,  his  maternal  grandfather,  under  a  deed  dated 
11th  Shaban,  1187  Fuslee.  Kamyab  Khan  had  three  sons,  and 
of  them  had  selected  the  defendant,  Kadir  Buksh  Khan,  as  the 
most  deserving;  and  had  bestowed  the  whole  of  his  property  on 
him,  to  the  exclusion  of  his  brethren,  under  date  11th  Rubbee- 
ool-uwul,  1225Hijree.  Theseal  of  Mussumat  Foujdar  Bebeee  was 
attached  to  the  hibbehnameh  executed  in  favor  of  Kamyab  Khan, 
by  Ohoolam  Mohumed  Khan,  which  shews  that  Foujdar  Bebee 
was  not  the  proprietor.  In  his  reply  to  the  suit  instituted  by 
defendant,  Kadir  Buksh,  against  the  plaintiff,  regarding  mouzah 
Khirkhee,  the  latter  had  stated  that  the  whole  of  the  disputed 
property  belonged  to  Kamyab  Khan;  thus  contradicting  his  pre- 
sent declaration,  that  it  had  belonged  to  Mussumat  Arzoopaee. 
Mussumat  Arzoopaee  herself,  in  a  petition  preferred  to  the  Civil 
Court,  under  date  14th  March  1836,  had  stated  that,  with  the 
exception  of  26  beegahs  of  tnaqffee  land,  and  one-eighth  share  of  a 
house^  she  was^  possessed  of  no  property.    Under  no  view  of  the 
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case  was  the  plaintiff  entitled  to  hair  or  the  estate  of  Kamy  ab  Khan, 
who  left  three  sons  and  a  daughter;  and  even  had  the  property 
descended  to  the  children^  in  the  ordinary  course  of  inheritance, 
plaintiff's  share  would  have  been  only  two-seventh. 

The  defendants,  Ameer-ood-deen  and  Faheem-oou-nissa,  Sirdar 
Beebee  and  Fysyab  Khan  and  others,  filed  three  separate  replies^ 
all  to  the  same  purport  as  that  of  the  defendants,  Kadir  Buksh 
Kban  and  Peearee  Khanum.  The  defendants,  Moobaruk-oon- 
ni5(8a  and  Fussee-oon-nissa,  filed  a  separate  reply  in  r^ard  to  one 
of  the  orchards,  which  was  in  their  possession. 

The  Principal  Sudder  Ameen  dismissed  the  plaintiff's  claim  on 
the  following  grounds.  He  observed  that  the  question  at  issue 
between  the  parties  was,  whether  the  property  had  belonged  to 
Mussumat  Anoopaee  or  to  Foujdar  Kban,  and  whether  plaintiff 
had  obtained  possession  as  the  heir  of  Arzoopaee  or  not.  The 
documentary  evidence  adduced  by  plaintiff  was  unsatisfactory; 
the  witnesses,  copies  of  whose  depositions  in  a  miscellaneous  case 
were  filed,  not  agreeing  in  their  statements  some  saying  that 
Mussumat  Arsoopaee  bad  received  the  property  as  a  marriage 
dowry,  while  others  made  no  mention  of  this  circumstance,  and 
all  said  that  she  had  receiyed  it  from  Gholam  Mohumed  Khan, 
but  not  one  of  them  deposed  that  it  had  been  bestowed  on  her 
by  Foujdar  Beebee ;  thus  positively  contradicting  plaintiff's  own 
statement :  the  singly  admission  of  the  defendant,  Sirdar  Beebee, 
contained  in  her  petition  in  the  miscellaneous  cases^  that  Arsoo- 
paee  was  in  possession  of  the  property,  was  insufficient  to  estab- 
lish the  fact;  the  reports  of  the  Nazir  do  not  shew  it.  The  pur- 
port of  the  hibbehnameh  executed  in  favor  of  his  wife,  Peearee 
Khanum,  by  the  defendant,  Kadir  Buksh,  and  of  the  security 
bond  executed  by  the  latter  in  behalf  of  her  husband,  demon- 
strate that  the  property  was  the  pa/ertui/ inheritance  of  the  defend- 
ant, Kadir  Buksh  Khan.  The  Nasir's  schedule,  being  unauthen- 
ticated  by  the  signature  of  any  public  officer,  was  of  no  value.  The 
evidence  of  the  witnesses  produced  by  plaintiff,  to  prove  his  pos- 
session, was  useless,  when  he  had  failed  to  prove  the  fact  of  the 
property  having  belonged  to  Mussumat  Arzoopaee.  Indeed,  in 
the  reply,  filed  by  the  plaintiff,  as  defendant  in  the  suit  regarding 
mousidi  Khirkhee,  he  had  designated  the  property  as  jttddee/^ 
which  word  signifies  ^'descended  from  the  grandfather.^'  Had  the 
property  really  belonged  to  Mussumat  Arzoopaee,  the  fact  would 
assuredly  have  been  mentioned  in  tbe  previous  litigation.  In 
short,  the  Principal  Sudder  Ameen  entertained  no  doubt,  that  the 
propc^  had  belonged  to  Kamyab  Khan.  As  plaintiff  rests  bis 
claim  on  the  fact  of  the  property  having  belonged  to  Mussumat 
Arzoopaee,  it  is  unnecessary  at  present  to  record  any  opinion  as 
to  the  authenticity  or  otherwise  of  the  Mbb^nameh  produced 
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by  tbe  defendant^  Kadir  Buksh  KhaD^  in  support  of  bis  claim  to 
tbe  wbole  of  tbe  property. 

From  tbis  decision^  the  plaintiff  appealed,  both  as  regards  tbe 
merits  of  the  case,  and,  also,  with  reference  to  that  part  of  the 
Principal  Sudder  Ameen's  order,  which  charged  him  with  the  costs 
of  five  distinct  fees  of  the  defendants'  pleaders. 

The  Court,  having  perused  the  evidence  in  the  case,  see   no 
reason  to  differ  from  the  conclusion   arrived  at  by  the  Principal 
Sudder  Ameen,  that  the  property  in  dispute  belonged  to  Kamyab 
Khan,  andnottoMussuraat  Arzoopaee,  and  they  also  concur  with 
the  lower  Court,  in  opinion,  that  having  found  this  fact,  there  was 
tko  necessity  for  recording   any   opinion  regarding  the  fubbeh- 
nameky  on   which  the  defendant,  Kadir  Buksh  Khan,  rests  his 
claim  to  the  entire  property.     But  they  disapprove  of  that  por- 
tion of  the  Principal  Sudder  Ameen's  order,  which  charges  the 
fees  of  five  of  the  defendants'  pleaders  to  the  plaintiff.  The  replies 
of  the  defendants,    Ameer-ood-deen  and   Sirdar  Beebee,    and 
Pyzyab  Khan,  &c.  are  substantially  the  same  as  the  reply  of  the 
defendants,  Kadir  Buksh  Khan  and   Peearee  Khannm^  and  they 
all  employed  the  same  vakeel.     The  only  really  separate  reply  is 
that  of  the  defendants,  Moobaruk-oon-nissa  and  Fassee-oon-nissa^ 
who  also  employed  another  vakeel.     The  filing  of  four  separate 
replies  by  one  vakeel,  Dusondhee  Ram,  is  evidently  a  device  of 
the  vakeel  with  a  view  to  his  own  advantage,  and  to  the  enhance- 
ment of  tbe  plaintiff's  costs.     The  Court  have  of  late  frequent^ 
had   occasion  to  notice  this  dishonest  practice  on  the  part  of  the 
Zillah  Court  pleaders ;  and  it  is  their  determination  to   discoun* 
tenance  it,  by  visiting  with  their  severe  displeasure  all  pleaders 
80  acting,  a  repetition  of  the  offence  will  not  be  too   gravely 
punished  by  the  dismissal  of  the  offender  from  his  office.    The 
Court  are  accordingly  pleased  so  for  to  modify  the  decision  of 
the  Principal  Sudder  Ameen  as  to  direct  that  the  plaintiff  be 
charged    with    the    fees    of    no    more    than    two    pleaders 
on   acconnt   of  the  defendants,  viz.  a  single  fee  for  the  first 
pleader,  Dusondhee  Ram,  and  the  same  for  the  second  pfeader. 
Sheikh  Kureera  Buksh.    The  Court,  further  deem  it  equitable, 
in  consideration  of  this  vexatious  and  fraudulent  proce^ng  oa 
the  part  of  the  respondents,  to  diarge  them  (with  the  exception 
of  the  respondents,  Moobaruk-oon-nissa  and  Fusseeh-oon-nissa, 
who  were  not  parties  to  the  imposition),  with  the  costs  of  this 
appeal. 

The  Conrt  consider  the  conduct  of  the  vakeel  Dusondhee 
Ram  in  this  case  so  reprehensible  that  they  deem  it  necessary  to 
instruct  their  register  to  call  upon  him  for  an  explanation 
through  the  Ztllah  Judge,  on  receipt  of  which,  the  Court  will  pass 
such  orders  as  may  to  them  appear  proper. 
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The  29/A  Decemder,  1851. 
fA.  W.  Begbie.I   j   , 

[S.  S.  Brown,  OJ/g.    Judge. 


C  Special  appeal    from  the    decision  of 
Cash  No.  248  op  1851.    -|      J.  8.  Clarke,  Esq,,  Jvdge  of  Azim^ 

I     gurh,  dated  26M  March  1851. 

Hajeb  Imam  Buksh  and  others,   (PlaintiffsJ^  Appellants, 

versus 
Ramsuhae  Misser  and  others,  (Defendantsjy  Respondents. 

For  the  report  of  this  case  see  pages  33  and  34  of  the 
printed  decision  for  Zillah  Azimgiirh,  for  the  cuiTent  year. 

A  special  appeal  was  admitted  to  determine,  whether  the  reasons 
assigned  by  the  Principal  Sudder  Ameen,  and  recognized  by  the 
Judge,  as  valid,  for  dismissing  the  plaintiffs'  suit,  are  sufficient  or 
eiihierwise. 

The  Court  observe,  that  the  Judge's  summary  of  the  Principal 
Sodddv  Ameen's  reasons  for  dismissing  the  plaintiffs'  suit  is 
ineorrect.  The  Principal  Sudder  Ameen's  reasons  for  his  order 
«re  to  the  following  purport  :'^l8t,  that  the  Settlement  Officer  had 
excepted  the  land  in  question  from  the  zemindar's  right,  and  had 
fixed  the  rent  at  the  jumma  purtee  rate,  which  allows  no 
profit  to  the  zemindars,  and  the  jummabundee  and  half  yearly 
papers  had  been  prepared  and  published  in  conformity  with  this 
order;  that  from  the  time  of  Settlement,  the  plaintiffs  had  made 
no  oh^tion  thereto,  and  it  was  therefore  improper,  after  an 
interval,  which  all  but  barred  the  suit  under  the  law  of  limitation, 
to  allow  them  to  question  the  propriety  of  the  Settlement  Officer's 
decision ;  3nd,  that  in  the  suit  preferred  against  the  plaintiffis  by 
the  defendants,  for  the  zemindaree  rights,  the  former  had  pleaded 
the  correctness  of  the  Settlement  Officer's  decision  in  their  favor, 
as  zemindars,  and  the  defendants  suit  was  dismissed.  The  plain- 
tiff's present  suit,  therefore,  of  which  the  object  is  to  set  aside 
the  Settlement,  cannot  be  entertained,  the  Settlement  having 
been  upheld  by  the  judgment  in  the  other  case,  the  adjustment 
of  the  rates  payable  by  the  defendants,  which  is  a  matter 
comprehended  in  the  act  of  Settlement,  must  be  upheld  likewise. 
In  conclusion,  the  Principal  Sudder  Ameen  was  of  opinion,  that 
this  suit  was  instituted  by  the  plaintiffs  in  retaliation  for  the 
suit  brought  against  them  by  the  defendants  for  the  zemindaree. 
It  is  clear  therefore  that  the  Principal  Sudder  Ameen  did  not, 
(as  supposed  by  the  Judge),  dismiss  the  plaintiffs'  suit  because 
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he  considered  them  to  have  '^  failed  in  bringing  forward  any 
sufficient  or  satisfactory  evidence  in  support  of  their  assertion/' 
but  on  totally  different  grounds;  nor  can  the  Court  acquiesce  in 
the  validity  of  the  reasons  assigned  by  the  Principal  Sudder 
Ameen  for  his  decision.  It  by  no  means  follows,  as  a  necessary 
consequence  of  the  Courtis  approval  of  the  Settlement  Officer's 
decision  on  the  zemindaree  question^  that  no  subsidiary  proceed- 
ing or  order  of  the  same  functionary^  passed  under  the  provisions 
of  Regulation  VII.  of  1822,  may  be  called  in  question  by  the 
parties  concerned.  The  decision  of  the  Settlement  C>fficer, 
regarding  the  zemindaree  right,  may  be  quite  correct;  yet,  bis 
determination,  in  regard  to  the  rates  payable  by  the  defendants  or 
any  other  persons  in  the  village,  may  be  tarong.  The  objection 
urged  by  the  plaintiffs  to  the  proceedings  of  the  Settlement 
Officer  is,  that  the  two  orders  passed  by  him  are  inconsistent : 
that  having  decided  that  the  zemindaree  rights  were  vested  in 
the  plaintiffs,  it  was  unjust  to  fix  the  rates  of  the  defendants  at 
a  standard,  which  left  the  zemindars  no  profit  on  the  land.  This 
is  a  poipt  which  the  Principal  Sudder  Ameen  was  quite  compe- 
tent to  enter  into,  notwithstanding  the  decision  passed  by  him  in 
case  No.  267,  (page  32  of  the  printed  decision) :  the  Court  farther 
observe  that,  even  admitting  the  motives  attributed  by  the 
Principal  Sudder  Ameen  to  the  plaintiffs  in  instituting  this  aui^ 
this  would  be  no  sufficient  reason  for  disallowing  their  claim,  if 
otherwise  just,  and  preferred,  as  this  is  admitted  to  have  b^n, 
within  the  period  prescribed  by  law.  With  reference  to  the 
foregoing  observations,  the  Court  are  pleased  to  annul  the 
decisions  of  the  lower  Courts,  and  to  remand  the  case  for  retrial 
to  the  Court  of  first  instance.  The  Principal  Sudder  Ameen  will, 
n  disposing  of  the  case,  exercise  the  authority  clearly  vested  in 
the  Civil  Courts,  by  Section  9,  Regulation  XXX.  of  180S,  and 
Clause  1,  Section  9,  Regulation  VIL  of  1822,  to  adjust  disputes 
between  zemindars  and  cultivators  regarding  land  rates. 
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The  &l$t  December,  1851. 

{A.  W.  Bbobib,     \  fw^^. 
S.  S.  Beown,  Offg.  Judge. 

r  Special  appeal  from  the  decision  of  DooM, 

Casb  No.  198  op  185 1.  -^      Jowala  Pershad,  Principal  Sudder  Ameen 

[^     of  Azimgurh,  dated  20M  February  1851. 

Gholam  Jbblanbb  and  othbrs^  fPlaintijffiJ,  Appellamle, 

versus 

MuDONB^  fDrfendanij,  Respondeat. 

Thb  plaintiffs  brought  a  fiuit  to  recover  Rs.  13-9^  on  account 
of  purjote  dues  claimable  from  the  defendant  from  1247 
to  1250^  Fuslee,  and  based  their  claim  on  the  Settlement  record. 
The  Moonsiff  passed  a  decree  in  favor  of  the  plaintiffs. 

The  Principal  Sudder  Ameen,  in  appeal^  reversed  this  decision. 

A  special  appeal  was  allowed  to  try,  whether  the  Principal 
Sudder  Ameen  was  warranted  in  rejecting  the  claim  of  the 
appellants,  on  the  ground  that  the  name  of  the  indioiduat  defend- 
ant was  not  inserted  in  the  Settlement  papers,  the  proceedings 
at  Settlement  having  recogniied,  generally,  the  right  contended 
for  by  the  appellants. 

The  Court  remark  that  the  Principal  Sudder  Ameen,  in  the 
first  part  of  his  decree,  has  taken  objection  to  the  claim  of  the 
plaintiffs,  because  the  name  of  the  defendant  does  not  appear  in 
the  Collector's  register,  and  has  gone  on  to  say  that  the  cess  is 
altogether  illegal,  and  not  capable  of  being  enforced  by  the  Courts. 
Thus  the  weaker  reason  is  put  first,  and  the  stronger  last;  and 
the  last  reason,  if  it  be  a  good  one,  is  of  such  force,  that  it  renders 
any  consideration  arising  out  of  the  peculiar  position  of  the 
defendant  wholly  superfluous.  The  Court  find  that  the  Collector 
at  Settlement  drew  up  a  record  of  persons  liable  to  pay  accord- 
ing to  local  usage  the  ground  rent  claimed,  and  the  Settlement 
having  received  the  confirmation  of  Grovernment,  the  cess  is  not 
ill^al^  but  is  of  the  class  sanctioned  under  Clause  1,  Section  9^ 
Begulation  VII.  of  1822.  The  right  to  levy  the  tax  having  been 
thus  declared  by  the  Court,  it  becomes  the  duty  of  the  Principal 
Sudder  Ameen  to  determine,  whether  the  defendant  is  liable  to 
pay  it.  If  the  plaintifls  should  es^blish  to  the  Principal  Sud- 
der Ameen's  satisfaction  that  the  defendant  has  succeeded  to 
the  occupancy  of  a  house,  the  occupant  of  which  at  the  time 
of  Settlement  was  taxed,  in  yirtue  of  such  occupancy,  there  can 
be  no  question  but  that  the  claim  of  the  plaintiffs  eqiudly  reaches 
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the  defendant  Just  as  it   irould  have  reached  the  recorded  occu- 
pant. 

The  Court  remand  the  suit  to  the  Principal  Sadder  Ameen^s 
iile^  that  he  retry  it^  with  due  regard  to  ike  above  observatioiu 


The  ZUt  December,  1851. 
Present : 


'  fA.  W.  BbobiEj     71  J.   .^^. 
f  J  H.  W.  Dbanb,     r"^''^ 
I^S.  S.  Brown,  Offg.  Judge. 


r  Special  appeal  from  the  decision  of  Abdaol 
Case  No.  208  of  1851.  <      Azeez  Khan^  Principcl  Sudder  Ameen  of 
[^      Ghazeepore,  dated  '2Aih  July  1851. 

Sheodyal  Singh  and  oxHEas,  {Dtfendants),  Appellants, 

versus 
Sheikh  Wajid  Ali  and  others,  (Plaintiffs),  Respondents. 

Claim,  to  recover  Rs.  36,  Talae  of  eighteen  maunds  of  fish. 

The  plaintiflfs  brought  a  suit,  as  above,  against  thirty-sevea 
persons.  They  set  forth  that  they  are  the  proprietors  of  the 
meuzah,  and  that  the  defendants  unlawfully  fished  the  streams  in 
Poos  and  Magh  1257  Fuslee. 

The  lower  Courts  decreed  in  favor  of  the  plaintiffs. 

A  special  appeal  was  granted  to  determine,  whether  the  Prin- 
cipal Sudder  Ameen  was  not  bound  to  pronounce  on  the  genu- 
ineness, or  otherwise,  of  the  document  on  which  the  defendants 
rested  their  opposition  to  the  claim. 

The  Court  find  it  to  have  been  alleged,  in  the  defence  to  this 
action  that  the  defendants  were  the  former  owners  of  the  vil- 
lage that  the  ancestors  of  the  plaintiffs  sued  the  ancestors  of  the 
defendants  for  the  zemindar ee  right,  and  that  a  confession  of 
judgment  was  entered  upon  the  written  agreement,  in  1814,  of 
the  then  plaintiffs,  that  the  defendants  should  continue  to  enjoy 
the  sa^er  produce.  The  defendants  asserted  that  their  right,  in 
virtue  of  this  agreement,  has  ever  since  been  recognized.  The 
Moonsiff  rejected  the  deed  put  in  by  the  defendants  ;  but  the 
Principal  Sudder  Ameen  has  omitted  to  dispose  of  it,  and  has 
placed  it  aside,  as  a  document  to  which  no  attention  whatever  is 
due  inasmuch  as  it  is  shown  that  the  settlement  was  made  with 
the  plaintiffs,  as  proprietors,  and  that  they  are  in  possession  of  the 
sayer  produce  accordingly. 

In  the  opinion  of  the  Court,  the  Principal  Sudder  Ameen 
should  have  decided  on  the  validity  of  the  deed  put  in  by  the 
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defendants^  as  noticed  in  the  certificate.  The  zemndaret  right 
necessarily  inclndes  the  right  to  the  iayer  produce,  and  the  set- 
tlement record  could  not  exhibit  the  one  right  .separated  from 
the  other  ;  but  if,  in  an  action  to  recover  the  value  of  the  $ayer 
produce,  it  be  pleaded  that  the  inherent  right  to  it  was  waived* 
by  special  agreement  in  favor  of  the  party  resisting  the  claim, 
the  Court  is  bound  to  enter  on  the  proof  adduced  in  support  of 
the  plea,  and  to  determine  whether  such  surrender  of  right  really 
took  place  or  not. 

The  Court  remand  the  suit  to  the  Principal  Sudder  Ameen, 
with  directions  that  he  re-try  it,  with  reference  to  these  remarks. 
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